VIRGINIA:
IN THE DISTRICT COURT FOR THE CITY OF CHARLOTTESVILLE
JASON KESSLER
Plaintiff,

Case No:

v.
CITY OF CHARLOTTESVILLE
and
BRIAN WHEELER, in his official capacity
as Director of Communications
Defendants.
COMPLAINT
COMES NOW Plaintiff Jason Kessler, Pro Se, and for his Complaint against Defendants City of
Charlottesville and Brian Wheeler, in his official capacity as Communications Director for the
City of Charlottesville, states as follows:
INTRODUCTION
1. This is an action under Virginia Freedom of Information Act ("FOIA"), Va. Code
Ann. § 2.2-3713(C)(2007), for mandamus relief, seeking the release of public records requested by
Jason Kessler from City of Charlottesville and Brian Wheeler.
2. Plaintiff requests an expedited hearing, and asks that a hearing on this matter be set
within seven days of this filing, consistent with Va. Code Ann. § 2.2-3712(C) (2007).

Parties
3. Plaintiff Jason Kessler is an adult male resident of the Commonwealth of Virginia.
4. Defendant City of Charlottesville is a political subdivision of the Commonwealth of
Virginia.
5. Defendant Brian Wheeler is an adult male resident of the Commonwealth of Virginia.
During all relevant times he served as a Communications Director for the City of Charlottesville
and their authorized FOIA representative. He is sued in his official capacity only.
Jurisdiction and Venue
6. This Court has personal jurisdiction over this matter pursuant to Va. Code Ann. §
2.2-3713(A)(1).
7. This Court has subject matter jurisdiction over this matter pursuant to Va. Code Ann.
§ 2.2-3713(A)(1).
8. This Court is the proper Venue for this matter pursuant to Va. Code Ann. §
2.2-3713(A)(1).

Virginia Freedom of Information Act
9. FOIA defines “public records” as “all writings and recordings that consist of
letters, words or numbers, or their equivalent, set down by handwriting, typewriting, printing,
photostatting, photography, magnetic impulse, optical or magneto-optical form, mechanical
or electronic recording or other form of data compilation, however stored, and regardless of
physical form or characteristics, prepared or owned by, or in the possession of a public body
or its officers, employees or agents in the transaction of public business.” Virginia Code § 2.2–
3701.

10. FOIA provides that “all public records shall be available for inspection and
copying upon request” unless “a public body or its officers or employees specifically elect to
exercise an exemption provided by [FOIA] or any other statute[.]” Virginia Code § 2.2–
3700(B).
11. FOIA provides that “[a]ll public records . . . shall be presumed open, unless an
exemption is properly invoked.” Virginia Code § 2.2–3700(B).
12. FOIA provides that its provisions “shall be libeprotest construed to promote an
increased awareness by all persons of governmental activities and afford every opportunity to
citizens to witness the operations of government” and that “[a]ny exemption from public
access to records . . . shall be narrowly construed and no record shall be withheld . . . unless
specifically made exempt pursuant to [FOIA] or other specific provision of law.” Virginia
Code § 2.2–3700(B). FOIA further provides that its provisions “shall not be construed to
discourage the free discussion by government officials or employees of public matters with
the citizens of the Commonwealth.”
13. FOIA provides that “[e]xcept as otherwise specifically provided by law, all public
records shall be open to citizens of the Commonwealth . . . during the regular office hours of the
custodian of such records. Access to such records shall be provided by the custodian in accordance
with [FOIA] by inspection or by providing copies of the requested records, at the
option of the requester. . . .” Virginia Code § 2.2–3704(A).
14. FOIA requires that a public body inform a requester in writing when public
records are being entirely withheld and to “identify with reasonable particularity the volume
and subject matter of withheld records, and cite, as to each category of withheld records, the

specific Code section that authorizes the withholding of the records.” Virginia Code § 2.2–
3704(B)(1).
Facts
15. On August 11, 2017 European-American advocates participated in a civil rights
march to the UVA Rotunda in support of a Thomas Jefferson monument and American history.
16. On August 12, 2017, a protest was held in support of American history and a
historic Robert E Lee monument in Charlottesville, Virginia, commonly known as “Unite the
Right”.
17. On August 11-12, 2017, the following persons served in these respective official
capacities for the City of Charlottesville: Maurice Jones, City Manager, Mike Signer, Mayor; Wes
Bellamy, Vice-Mayor; Al Thomas, Police Chief.
18. Self-described “Antifa fighters” created the hashtag “#DefendCville” promising to
“deliver[] war to the oppressors” protesting at Unite the Right1. Antifa fighters promised to shut
down the protest by “any means necessary”. They called for protests and marches like Unite the
Right to be shut down and their political opponents to be “completely neutralized on the streets”.
[EXHIBIT 1]
19. As final policy makers for City of Charlottesville’s law enforcement, Maurice Jones
and Al Thomas supervised police response at Unite the Right from a Unified Command Center.
20. Chief Thomas, when advised that fights were occurring at UTR ordered “let them
fight, it will make it easier to declare an unlawful assembly.” [EXHIBIT 2]
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21. On the August 12, 2017 police stood aside and watched as Antifa threw rocks,
bottles, tear gas, urine, feces and paint bombs at the Unite the Right protest. Antifa instigated fights
by blocking entrance to the venue & attacking attendees with sign posts, clubs, pepper spray,
canes, asp batons and other weapons.
22. Maurice Jones and Al Thomas prohibited police intervention, maintaining the
stand-down order until violence had escalated to a level sufficient to declare an unlawful assembly
and force protesters out of the venue. This occurred before they had been able to exercise their
First Amendment rights to peaceful political assembly.
23. A third party report commissioned by the City after August 12 found that “Rather
than engage the crowd and prevent fights, the [Charlottesville police department] plan was to
declare the event unlawful and disperse the crowd.”
24. Then-Mayor Signer confronted Jones, “Why were people allowed to beat each other
in the streets?” Signer alleges that Jones justified this policy citing “concern that he and the police
shared about ‘images’ of police using batons, or even weapons, against the violence.”2
25. After Unite the Right, Al Thomas destroyed relevant evidence by deleting text
messages and other electronic information and then using personal e-mail to discuss particularized
FOIA requests by the Charlottesville’s choice for professional review of the event.
26. On April 25, 2019, Kessler transmitted a written FOIA request for public records to
City of Charlottesville and Communication Director Brian Wheeler. Kessler requested the
following public records:
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“emails and text messages sent and received by Maurice Jones on August 11 and 12, 2017”
City of Charlottesville Failed to Produce Any Public Records in Response to Kessler’s
FOIA Request
27. On May 2, 2019, City of Charlottesville responded to Kessler’s FOIA request.
(“response”)
28. Defendant Brian Wheeler is the signatory of that response.
29. Wheeler’s response asserted that, “The City of Charlottesville has no records
responsive to that request”.
30. Wheeler and City of Charlottesville did not cite any exemptions. They simply
denied that they possessed any responsive documents.
31. Further inquiries about why they did not have the responsive documents were
ignored.
32. If former City Manager Maurice Jones is refusing to hand over the public
documents for inspection, Va. Code § 42.1-89 directs that “any public official who is the custodian
of public records in the possession of a person or agency not authorized by the custodian or by law
to possess such public records shall petition the circuit court in the city or county in which the
person holding such records resides or in which the materials in issue, or any part thereof, are
located for the return of such records.”
33. Through the date of this pleading, City of Charlottesville has not produced any
documents to Kessler in response to Kessler's FOIA Request.

Former Charlottesville Mayor Mike Signer Reveals Existence of the Responsive
Documents
34. Mike Signer was the Mayor for City of Charlottesville during events related to the
Unite the Right protest on August 11 and 12, 2017.
35. Signer published a book relating his experiences working for the Charlottesville
government at the time of the Unite the Right protest.
36. Within his book, Signer describes the existence of multiple email and text message
exchanges with Maurice Jones on August 11 and 12, 2017.
37. Then-Mayor Signer issued the following communications related to the City of

Charlottesville’s official response to the Unite the Right protest:
a.

“Councilors were receiving updates via email from Maurice Jones about increasing

violence at the park;” 3
b. “At 11:19 a.m., I sent Jones a text saying, ‘I need to come up to Wells Fargo. Won't
be in your way but I need to be here.’ He responded, ‘I'm concerned about your safety
getting here.’”4
c.

“At 11:40 a.m., I responded to Maurice Jones: ‘Al works for you. You have barred

me from the center. We are not together. I don't know what's happening. We are not
unified. We can't say no comment or it has to wait. I'm at city hall.’ Jones responded, ‘It
has to wait. We have to let this play out for a bit before going in front of the
cameras;’”5 and
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d. “At 4:09 p.m., I sent Jones a text: ‘We are headed to command center now.
Conclusion of principals and policy group was we needed to be onsite to develop
message and framing. Obviously will need to be able to come in.’”6
38. Electronic communications described by Mike Signer are responsive to Kessler’s
April 25, 2019 FOIA Request and existed at the time of his request.
39. On information and belief, Maurice Jones had many more responsive text messages
and emails from August 11 and 12, 2017 which were not mentioned in Mike Signer’s book.
CAUSE OF ACTION
Violation of Virginia Freedom of Information Act
(Public records to be open to inspection; procedure for requesting records and
responding to request; charges)

40. Plaintiff reasserts and adopts by reference paragraphs 1-39.
41. Defendants violated Plaintiff’s rights under the Virginia Freedom of Information
Act by failing to either (a) provide Plaintiff with the requested records; or (b) “specifically elect to
exercise an exemption.” Va. Code Ann. § 2.2–3700(B). Defendants instead denied the existence of
any public records responsive to Plaintiff’s request. [EXHIBIT 3].
42. City of Charlottesville Mayor Mike Signer revealed the existence of responsive
records, including the date, time and content of certain transmissions. [EXHIBIT 4].
43. Defendants’ claim that no responsive records existed is demonstrably false.
44. Defendants City of Charlottesville and Brian Wheeler’s failure to provide Plaintiff
with records responsive to the FOIA Request violates VA. Code § Ann. 2.2-3704(A) and 2.2-3700
(B).
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PRAYER FOR RELIEF
Wherefore, Plaintiffs pray that this Court will:
1. Hold a hearing on this matter within seven days of the date of the filing of this
Petition, as required by FOIA. See Virginia Code § 2.2–3713(C).
2. Order Defendants to produce the records responsive to Plaintiff’s FOIA Request to
this Court for in camera review.
3. Issue a writ of mandamus ordering Defendants to produce to Plaintiff all records
responsive to the FOIA Request.
4. If Defendants maintain that they have never taken possession of the public
documents at issue, order that they recover the documents as prescribed by Va. Code § 42.1-89.
5. Order Defendants to pay Petitioners' costs, including costs and reasonable fees
for expert witnesses, if any, and attorneys' fees. See Virginia Code § 2.2-3713(D).
6. Order penalties against Defendants payable to the Literary Fund as described in
Virginia Code § 2.2-3714.
7. Grant any such further relief as this Court deems just and proper.

Respectfully submitted,
JASON KESSLER, Plaintiff
2308 Mt Vernon Ave #108

Alexandria, Va 22301
Email: <themaddimension@gmail.com.>
/s/ Jason Kessler
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CERTIFICATE OF SERVICE
I hereby certify that I have this 23rd day of October, 2020, delivered a true copy of the
foregoing to: Charlottesville City Attorney, 605 E Main St Charlottesville, Va 22902
and delivered by e-mail to: Lisa Robertson <robertsonl@charlottesville.org >.

/s/ Jason Kessler

CERTIFICATE OF SERVICE
I hereby certify that I have this 23rd day of October, 2020, delivered a true copy of the
foregoing to: Brian Wheeler, 605 E Main St Charlottesville, Va 22902 and delivered by
e-mail to: Brian Wheeler <wheelerb@charlottesville.org>.

/s/ Jason Kessler

