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Damages For Defamation: How Are They Assessed?”

Introduction

Rome wasn’t built in a day, but it sure burned in one. No wonder then, that defamation
is treated seriously — a person’s reputation takes ages to build, yet a single incident, a
statement in a newspaper, a remark in a magazine, or even a seemingly innocuous
comment online is enough to ruin it. If the statement is considered to be defamatory,
the party or person responsible for making it (i.e. the “statement-maker”) may well face
grave consequences. Victims will often seek monetary compensation, otherwise known
as damages. This article seeks to explain the type of damages available, how they are

calculated, and more importantly, how you can reduce this amount.

Assessing Damages
In general, there are three types of damages available for defamation — general damages,

aggravated damages, and exemplary damages.

General Damages
General damages are compensatory, and there is no precise formula for assessing the
amount payable.! Instead, the court will consider several factors based on the facts of

each case.? The following factors are non-exhaustive.

Nature And Gravity Of Defamation

First, statements which seriously impact the claimant’s reputation would attract higher
damages. In Lim Eng Hock Peter v Lin Jian Wei, the defamatory statement in question
alleged that the claimant had approved manifestly excessive dividends and gravely
mismanaged the club. The court found that such allegations did not merely imply
negligence on the claimant’s part; rather, they undermined the claimant’s competence
and integrity, and tarnished his professional reputation as a prominent businessman.?

In fact, the court awarded additional damages to the claimant in this regard.

* Written by Chye Shu Li, Year 4 LL.B. Undergraduate, School of Law, Singapore Management University.
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! Tang Liang Hong v Lee Kuan Yew [1997] 3 SLR(R) 576, [158], citing John v MGN Ltd [1997] QB 586, 608.

2 Lim Eng Hock Peter v Lin Jian Wei [2010] 4 SLR 357 (CA) (“Peter Lim”), at [7].

31d, at [26].
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2 Position And Standing Of Parties

5. Second, the nature and gravity of the defamatory statements is inevitably linked to the
claimant’s standing, which is another relevant factor for assessing damages. In this vein,
generally, more damages are awarded to public leaders and professionals.* For instance,
our courts have held before that $500,000 is an appropriate sum of damages for a person
in the position of the Prime Minister.> However, for non-public figures, the amount of
damages has generally been significantly lower.® The rationale for this stems from the
greater harm caused to the reputations of the public leaders themselves and also the
institutions of which they are members.” As for professionals, more damages are also

awarded to compensate the injury to their professional reputation.®

6. Conversely, the amount of damages may also be reduced if the statement-maker is one
of relatively lower standing. In Lee Hsien Loong v Ngerng Yi Ling Roy, the court held
that the statement-maker was an ordinary citizen writing on his personal blog, and he
did not pretend to have special information which gave his allegations greater weight.’
There was therefore a reduction of damages in view of his relatively “low standing”.°
Hence, in order to mitigate damages, you could attempt to argue that you were merely
an average citizen expressing your personal views, and thus, any damages awarded

should be commensurate with your ordinary standing.

3) Mode And Extent Of Publication
7. Third, another factor is the extent of publication. The wider the extent of publication of
the defamatory material, the greater the award of damages.!* For instance, defamatory

statements on the envelope of a private letter are considered less serious than those

41d, at [12].

5 Lee Hsien Loong v Singapore Democratic Party [2009] 1 SLR(R) 642 (HC) (“SDP”) at [154].

6 See, eg, Au Mun Chew (practising as Au & Associates) v Lim Ban Lee [1997] 1 SLR(R) 220 (HC), where the
claimant, a registered architect, was awarded $45,000. See also TJ System (S) Pte Ltd and Others v Ngow Kheong
Shen (No 2) [2003] SGHC 217, where the claimant companies were not considered household names and were
awarded $20,000 to $30,000 each.

7 Peter Lim, supran 2, at [12].

8 A Balakrishnan v Nirumalan K Pillay [1999] 2 SLR(R) 462 (CA) at [46].

9 Lee Hsien Loong v Ngerng Yi Ling Roy [2016] 1 SLR 1321 (HC) (“Roy Ngerng”) at [42].

101d, at [116].

11 Peter Lim, supra n 2, at [33].
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published on platforms capable of reaching a wider audience, such as a newspaper or a

website, hence a lower amount of damages will be awarded.*?

8. The context also matters. For instance, between online publications, a blog post would
be considered less credible and influential than a newspaper article, hence a defamatory

blog post would warrant a lower amount of damages.™

4 Conduct Of The Statement-Maker
9. Finally, where compensatory damages are concerned, the statement-maker’s conduct is
also relevant in calculating damages. Some factors include a failure to apologise or

retract the statement in question, and the presence of malice.!*

B. Aggravated Damages
10.  As for aggravated damages, such damages may be awarded if the statement-maker’s
conduct has deepened the injury to the claimant’s feelings.™® In calculating the measure

of damages, the court will examine several aspects of the statement-maker’s conduct.®

1) Lack Of Apology
11.  One factor is a refusal to apologise for the defamatory statement made. Even if the
statement-maker apologises, an insincere apology, such as one made simply to avoid

wasting time on fighting a court case, would also warrant aggravated damages. *’

(2)  Repetition Of Defamatory Remarks

12.  Another factor is the repetition of defamatory statements, which shows malice on the
statement-maker’s part, and thus calls for aggravated damages. For instance, aggravated
damages were awarded in Lee Kuan Yew v Seow Khee Leng, where the accused made

remarks alleging corruption on the claimant’s part at an elections rally, and repeated

2 Tan Chee Kong v Lee Ee Liat [1949] MLJ 227 at 278. See also Roy Ngerng, supra n 9, at [44]-[51].

13 Roy Ngerng, supra n 9, at [55].

14 Peter Lim, supran 2, at [7].

15 Golden Season Pte Ltd v Kairos Singapore Holdings Pte Ltd [2015] 2 SLR 751 (HC) at [136].

16 Gatley on Libel and Slander (9th Ed, 1998) at pp 212-213, cited with approval in Arul Chandran v Chew Aik
Lin Victor [2001] 1 SLR(R) 86 (CA) at [55].

17 ee Kuan Yew v Seow Khee Leng [1988] 2 SLR(R) 252 (HC) at [15] and [33].
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the same remarks at another rally the following day, despite having no belief that these

remarks were true.!8

Malicious And Reckless Conduct

Finally, in general, the amount of damages is likely to increase if the statement-maker
has acted maliciously or recklessly. Here, malicious or reckless behaviour refers to ill-
natured conduct, without regard to the truth of the defamatory statements. For example,
aggravated damages were awarded in ATU v ATY, where the court found that there was
no reasonable basis for the accused to make the defamatory statements, and moreover,

objective evidence did not support the statements. *°

Exemplary Damages
Another possible remedy is exemplary damages, which seek to punish the statement-

maker.?® However, in practice, this is less commonly awarded.?!

Exemplary damages may be awarded if the statement-maker had known or suspected
that the statement was untrue but failed to ascertain the truth,?? and had acted in
expectation of profit, publishing the statement because the potential material gain

outweighed the potential liability for defamation.?

In calculating exemplary damages, the court considers the statement-maker’s means to
pay the damages, his degree of fault, and the amount of profit gained from making the

defamatory statement.?*

Mitigating Damages

Nonetheless, apart from issues of relative standing between the parties, there are several
ways to reduce the amount of damages payable. For example, damages can be reduced
under s 10 of the Defamation Act,?® if the statement-maker shows that he apologised to

181d, at [28].

19 ATU v ATY [2015] 4 SLR 1159 (HC) at [61]-[64].

2 Gary Kok Yew Chan & Lee Pey Woan, The Law of Torts in Singapore (Singapore Academy Publishing, 2"
Ed, 2016) at para 13.143.

2 1bid.

22 John v MGN Ltd, supran 1, at 618.
31d, at 618-619.

2 1d, at 619.

2 Defamation Act (Cap 75, 2004 Rev Ed).
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the claimant before being sued, or at the earliest opportunity after being sued.?® To
prevent over-compensation, s 16 of the Defamation Act also provides for the reduction
of damages if the claimant has already been compensated in respect of the defamatory

statement, or has agreed to receive compensation from the statement-maker.?’

The court may also consider evidence that is directly relevant to the particular sector of
the claimant’s life to which the defamatory statement relates.?® If such evidence goes
towards justifying the defamatory statement, the amount of damages may be reduced.?
For instance, in Burstein v Times Newspapers Ltd, a newspaper published an article to
the effect that the claimant used to organise groups of people to harass and disrupt
modern atonal music performances.®® Evidence that showed that the claimant was a co-
founder of a group of campaigners against atonal music, and that the group, including
the claimant, had led the audience in booing at a particular performance, was considered

by the court to be “directly relevant” for the purposes of reducing damages.3!

Finally, the amount of damages may also be reduced if the statement-maker proves that
the claimant had provoked him into making the defamatory statement. 2 Provocation

here may include vulgarities or abusive language directed at the statement-maker. 33

Conclusion

Ultimately, the amount of damages payable depends on the court’s assessment of the
facts. Grossly exorbitant figures will be avoided, and the court will consider mitigating
factors in order to arrive at a “fair and reasonable sum”.3* In light of the mitigating
factors, your best course of action would be to offer an apology and compensation as
soon as possible. This helps to not only reduce the amount of damages, but also avoids
unnecessarily prolonging the litigation battle. However, if an apology or compensation
offer is not feasible, another possible action would be to collate past text messages,

% 1d, at s 10(1).

21d, at s 16.

28 Turner v News Group Newspapers Ltd [2006] 1 WLR 3469 at [90].

29 SDP, supra n 5, at [38]-[39], citing Burstein v Times Newspapers Ltd [2001] 1 WLR 579.

30 Burstein v Times Newspapers Ltd [2001] 1 WLR 579 at [2].

3L 1d, at [42].

32 Segar Ashok v Koh Fonn Lyn Veronica [2010] SGHC 168 at [103], citing Broom v Cassell & Co [1972] AC
1027 at 1071.

% |d, at [106]-[113].

3 Tang Liang Hong v Lee Kuan Yew [1997] 3 SLR(R) 576 (CA\) at [158].
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emails or other correspondence which directly relate to the subject of the defamatory

statement, or which illustrates provocation on the claimant’s part.

This article does not constitute legal advice or opinion. Lexicon and its members do not assume

responsibility, and will not be liable, to any person in respect of this article.



