
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 
 

NIELSEN AUDIO, INC., 
 
  Plaintiff, 
 
vs.       Case No.:  8:15-cv-2435-JDW-AAS 
 
BUBBA CLEM a/k/a BUBBA THE 
LOVE SPONGE and BUBBA RADIO 
NETWORK, INC., 
 
  Defendants. 
       / 
 

PLAINTIFF NIELSEN AUDIO, INC’S  
MOTION IN LIMINE TO PRECLUDE CERTAIN EVIDENCE  

RELATING TO NON-PARTY NICHOLAS TABACHUK  

Plaintiff, Nielsen Audio, Inc. (“Nielsen”), by and through its undersigned counsel, 

respectfully moves the Court for an order pursuant to FRE 401, 402, 403, 404, 608, 609(c) and 

611 to preclude Defendants Bubba Clem a/k/a Bubba the Love Sponge (“Bubba Clem”) and 

Bubba Radio Network, Inc. (“BRN”) (collectively “Defendants”) from introducing any evidence 

or argument, or from eliciting any testimony concerning criminal charges or convictions against 

non-party witness Nicholas Tabachuk, as well as his past addiction to prescription drugs.  

Mr. Tabachuk is the Cooperating Panelist referenced in Nielsen’s Amended Complaint who was 

in contact with Bubba Clem and who was instructed by and paid by Bubba Clem to distort the 

Nielsen ratings in Defendants’ favor.  These topics are irrelevant to the issues in this case and 

can only create prejudice and confusion in the minds of the jury.  This is especially true where, in 

this case, Mr. Clem has admitted that he was in communication with Mr. Tabachuk; paid him to 

listen to his program and his station; instructed him as to how to manipulate the PPM device and 

has publicly apologized for such conduct.  See, e.g., annexed portions of Clem Deposition, dated 
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August 9, 2017, attached as Exhibit A, at 157:14-158:23; 163:15-25; 168:11-24; 181:2-8; 

182:12-20; 185:16-186:2; 188:14-189:4; 189:22-190:7; 192:20-193:8; 194:15-22; 320:20-321:2.  

The Defendants only purpose in raising Mr. Tabachuk’s prior convictions or drug use is to 

embarrass and humble the witness at trial and to prejudice the jury.   

Evidence of Mr. Tabachuk’s Past Arrests and Convictions Should be Excluded 

Defendants’ Trial Exhibit List (Dkt. 180-2) includes evidence that Mr. Tabachuk was 

arrested several times but not convicted of any of these offenses, and a record of a case filed 

against Mr. Tabachuk on September 4, 2008, which resulted in guilty pleas being entered on 

several counts of obtaining drugs from a physician by withholding information stemming from 

charges dating back to 2007.  These exhibits include but are not limited to exhibits DX382 and 

DX383 (copies of which are annexed as Exhibit B).1 

Defendants should be precluded from using any evidence of arrests that did not result in 

convictions to impeach Mr. Tabachuk because evidence of arrests, charges, and other allegations 

of unlawful acts that did not result in a conviction are not admissible for impeachment. See 

Michelson v. U.S., 335 U.S. 469, 482 (1948).  Evidence of Mr. Tabachuk’s convictions are also 

inadmissible to impeach Mr. Tabachuk pursuant to FRE 609(c)(1) because Mr. Tabachuk 

completed a rehabilitation program and has not been convicted of a later crime punishable by 

imprisonment for more than one year.  See annexed portions of Tabachuk Deposition dated July 

19, 2017, attached as Exhibit C, at 44:8-47:2.  See also, Brown v. Frey, 889 F.2d 159, 171 (8th 

Cir. 1989) (exclusion under Rule 609(c)(1) is mandatory, and affirming exclusion of evidence of 

perjury conviction due to pardon based on rehabilitation); United States v. Pagan, 721 F.2d 24 

(2d Cir. 1983) (holding that a certificate setting a youthful offender’s conviction pursuant to the 

                                                 
1 DX555 contains portions of the same materials in DX382 and DX383.  DX372 also contains extensive references 
to these materials. 
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Youth Corrections Act, 18 U.S.C. §§ 5005–5026 (repealed 1987), was an “equivalent procedure” 

under FRE 609(c)).  

In addition, under FRE 404, these arrests and convictions are inadmissible as evidence of 

Mr. Tabachuk’s character or to establish conformity with that character.  See, e.g., Allstate Ins. 

Co. v. Vizcay, No. 8:11-CV-804-EAK-EAJ, 2014 WL 1293535, at *1–2 (M.D. Fla. Mar. 31, 

2014) (granting motion in limine with respect to evidence and cross examination of unrelated 

criminal activity and arrest of a defendant’s manager, finding that “danger of unfair prejudice 

and confusion of issues with respect to [the] criminal activity and arrest substantially outweigh 

any probative value”).  Apart from one isolated arrest (without conviction) in 2011, Mr. 

Tabachuk’s alleged criminal acts occurred from 9-1/2 to 11 years ago, and had no relation to this 

case or to the ratings tampering by Bubba Clem in 2015.  If presented to a jury, this information 

will be highly inflammatory and will create an undue prejudice by the jury against Mr. Tabachuk 

that is substantially greater than any probative value this evidence may have.   

Evidence of Mr. Tabachuk’s Past Drug Use Should be Excluded 

Defendants should also be precluded from introducing any evidence of Mr. Tabachuk’s 

past drug use.  At deposition, Defendants’ counsel asked Mr. Tabachuk numerous questions 

about Mr. Tabachuk’s past addiction to prescription drugs. See e.g., Exh. C at 15:4-5 (“So 2010 

to current, you haven’t been taking any prescription pain killers?”); 15:13 (“[A]re you a drug 

addict?”).  Mr. Tabachuk specifically denied that he was under the influence of any such drugs 

and explained that he is not using drugs.  See Exh. C at 20:3-5 (Q: “Are you currently under the 

influence of any drugs as you sit here now? A: No”); see also annexed portion of Tabachuk 

Deposition dated July 27, 2017, attached as Exhibit D, at 251:4-6 (“I’m [a] recovering drug 

addict. And I’m continuing my counseling and substance abuse programs to this day . . . .”) 
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(emphasis added).  Defendants’ continued to question Mr. Tabachuk about drug related issues 

throughout the remainder of his deposition with the clear intent of embarrassing and harassing 

him.  See, e.g., Exh. C at 104:11-14 (“Q: So it’s your testimony you never used drugs – you 

never used needles to inject drugs during 2015? A: No, I did not.”); 67:2-4 (“You’re dealing 

drugs to this person, aren’t you?”); 67:11-13 (“Q: Are you a drug dealer? A: No, I am not. Q:  

Well, what do you call it?”).2   

Introduction of this evidence has no relevance to the claims or defenses in this case and 

would be highly prejudicial, and therefore should be precluded under FRE 403.  The Eleventh 

Circuit has consistently held that, “[b]ecause of the extreme potential for unfair prejudice 

flowing from evidence of drug use, . . . such evidence may properly be limited to ‘specific 

instances of drug use [during] relevant periods of trial and the transaction charged in the 

indictment.’” United States v. Sellers, 906 F.2d 597, 602 (11th Cir. 1990), quoting United States 

v. Holman, 680 F.2d 1340, 1353 (11th Cir.1982). See also United States v. Silverman, 745 F.2d 

1386, 1398 (11th Cir. 1984) (evidence of history of prior cocaine use properly excluded as 

prejudicial under FRE 403 because there was no evidence that prior cocaine use had any effect 

on witness’ perception of the event in issue or his ability to relate them accurately).  

Evidence of prior instances of drug use is not relevant to truthfulness under FRE 608(b) 

which provides that “extrinsic evidence is not admissible to prove specific instances of a 

witness’s conduct in order to attack or support the witness’s character for truthfulness.”  See 

United States v. Rubin, 733 F.2d 837, 841–42 (11th Cir.1984).  Nor is this evidence admissible 
                                                 
2 Other questions from Defendants' counsel probed into Mr. Tabachuk’s personal text messages with unrelated non-
parties. See, e.g., Exh. C at 66:19 (“What is X-A-N-A?”); 66:25 (“What is a ‘sub’?”); 68:6-11 (“Q: Question to . . . 
Mr. Rogers, ‘How many do you want to sell? I’ll buy and get back.’ . . . What are you looking to buy?”); 82:12-13 
(“Did you ever have any drug-related business with Sam?); 82:24-25 (“Did you ever have any drug dealings with 
DeAngelo?); 83:9-10 (“Did you have any drug interactions with DeAngelo’s brother?”); 103:2-3 (“Did you have 
any drug dealings with Jamie?”); 103:18-20 (“Q: Did you share needles with Jamie? A: No, I did not.”).  Mr. 
Tabachuk asserted his Fifth Amendment privilege in response to many of these harassing questions. See, e.g., Exh. 
C at 66:20; 67:2; 67:5; 67:16; 68:12; 82:14; 83:1; 83:11; 103:4.  
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as proof of Mr. Tabachuk’s character and that he acted in conformity with that past behavior 

during the time periods relevant to this case or to attack Mr. Tabachuk’s credibility. See 

Michelson, 335 U.S. at 482.  Defendants should also be precluded under FRE 611 from asking 

questions such as these which serve no legitimate purpose and are designed only to harass and 

embarrass, and to elicit testimony on inadmissible topics.  See United States v. Rizza, No. 2:14-

CR-2-FTM-38DNF, 2014 WL 3767603, at *3 (M.D. Fla. July 31, 2014) (excluding evidence 

under FRE 403 and 611 “to protect witnesses from undue harassment”).  

Dated:  February 23, 2018 
 
/s/ Lawrence C. Drucker         
Alfred R. Fabricant (pro hac vice) 
Lawrence C. Drucker (pro hac vice) 
Sarah G. Hartman (pro hac vice) 
Jessica T. Lu (pro hac vice) 
BROWN RUDNICK LLP 
7 Times Square 
New York, New York  10036 
Telephone: (212) 209-4800; Fax: (212) 209-4801 
E-mail: afabricant@brownrudnick.com 
 ldrucker@brownrudnick.com 
 shartman@brownrudnick.com 
 jlu@brownrudnick.com 

 
Mark J. Ragusa, Esq. 
Florida Bar No.:  0829633 
GUNSTER, YOAKLEY & STEWART, P.A. 
401 E. Jackson Street, Suite 2500 
Tampa, FL  33602 
(813) 222-6619; Fax: (813) 228-6739 
E-mail:  mragusa@gunster.com 
 
Trial Attorneys for Plaintiff,  
Nielsen Audio, Inc. 

CERTIFICATE OF COMPLIANCE WITH LOCAL RULE 3.01(G) 

 The undersigned certifies that on February 23, 2018, Lawrence Drucker, counsel for 

Nielsen, conferred with Richard Rodriguez, counsel for Defendants, in a good faith effort to 

resolve this motion without Court action. Counsel for Defendants advised that they oppose the 

motion and the requested relief.  

CERTIFICATE OF SERVICE 

 The undersigned hereby certifies that the foregoing document was served by electronic 

mail on counsel for all parties of record on February 23, 2018.  

/s/ Lawrence C. Drucker   
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·1· · · · · · · · ·UNITED STATES DISTRICT COURT
· · · · · · · · · · MIDDLE DISTRICT OF FLORIDA
·2· · · · · · · · · · · · TAMPA DIVISION
· · · · · · · · · · ·CASE NO. 8:15-CV-2435-T-27AAS
·3

·4

·5· ·NIELSEN AUDIO, INC.,

·6· · · · · · · · · · · · Plaintiff,

·7· ·vs.

·8
· · ·BUBBA CLEM and
·9· ·BUBBA RADIO NETWORK, INC.,

10· · · · · · · · · · · · Defendant.

11· ·____________________________________________/

12

13· · · · · VIDEOTAPED DEPOSITION OF NICHOLAS TABACHUK

14

15· · · · · · · · · ·Wednesday, July 19, 2017

16· · · · · · · · · · 10:19 a.m. - 5:32 p.m.

17· · · · · · · ·Gunster, Yoakley & Stewart, P.A.
· · · · · · · · · · 401 East Jackson Street
18· · · · · · · · · Suite 2500
· · · · · · · · · · Tampa, Florida 33602
19

20· · · · · · · · · · · · Reported by:
· · · · · · · · · · · · ·Yvonne P. Habis
21· · · · · · · · ·Stenographic Court Reporter

22

23

24

25

Nicholas Tabachuk
July 19, 2017

U.S. LEGAL SUPPORT
(813) 876-4722

Nicholas Tabachuk
July 19, 2017 ·

U.S. LEGAL SUPPORT
(813) 876-4722
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·1· ·prescription painkillers.

·2· · · · Q· · In 2010?

·3· · · · A· · Yes.

·4· · · · Q· · So 2010 to current, you haven't been taking

·5· ·any prescription painkillers?

·6· · · · A· · Not painkillers, no, sir.· I am on -- it's

·7· ·called Suboxone, and it has naloxone in it, and that

·8· ·actually blocks opiate use.· So -- it also helps with

·9· ·the pain.· So the -- that's -- I stay current with that

10· ·to --

11· · · · Q· · Okay.

12· · · · A· · -- stay away from the opiates.

13· · · · Q· · So you -- are you a drug addict?

14· · · · A· · Yes.

15· · · · Q· · Okay.· Who -- who prescribes you the Suboxone?

16· · · · A· · It's Recovery Resources.· It's Dr. Friedman.

17· · · · Q· · Is that in St. Petersburg?

18· · · · A· · It's Pinellas Park.

19· · · · Q· · Is Dr. Friedman your -- currently prescribing

20· ·for you?

21· · · · A· · Correct.

22· · · · Q· · Was Dr. Friedman prescribing for you in 2014,

23· ·2015?

24· · · · A· · No.

25· · · · Q· · Okay.· Was anybody prescribing for you in

Nicholas Tabachuk
July 19, 2017

U.S. LEGAL SUPPORT
(813) 876-4722

Nicholas Tabachuk
July 19, 2017 15

U.S. LEGAL SUPPORT
(813) 876-4722

YVer1f

·4· · · · Q· · So 2010 to current, you haven't been taking

·5· ·any prescription painkillers?

13· · · · Q· · So you -- are you a drug addict?
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·1· ·question?

·2· · · · A· · Please.

·3· · · · Q· · Are you currently under the influence of any

·4· ·drugs as you sit here now?

·5· · · · A· · No.

·6· · · · · · ·MR. FOSTER:· There you go.

·7· · · · · · ·MR. PERSANTE:· Okay.· But all right.· But that

·8· · · · wasn't the original question.

·9· · · · · · ·MR. FOSTER:· Well, thank you for narrowing it.

10· · · · · · ·MR. PERSANTE:· Thank you.

11· · · · Q· · (By Mr. Foster) All right.· Now, these -- have

12· ·you met with Mr. Drucker before?

13· · · · A· · I don't believe so, no.

14· · · · Q· · Okay.· Have you met with any of the lawyers

15· ·from Nielsen before?

16· · · · A· · I -- yes, I have.

17· · · · Q· · Okay.· Which lawyers from Nielsen did you meet

18· ·with?

19· · · · A· · Mark Ragusa.

20· · · · Q· · How many times?

21· · · · A· · I think it was twice.

22· · · · Q· · Where?

23· · · · A· · Actually, it -- it would be once.· It was

24· ·here.· It was -- it was here at the offices.

25· · · · Q· · When -- did you consent to the interview with

Nicholas Tabachuk
July 19, 2017

U.S. LEGAL SUPPORT
(813) 876-4722

Nicholas Tabachuk
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3· · · · Q· · Are you currently under the influence of any

·4· ·drugs as you sit here now?

·5· · · · A· · No.
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·1· ·cases?

·2· · · · A· · Yes.

·3· · · · Q· · What was that drug?

·4· · · · A· · Oxycodone.

·5· · · · Q· · Did you go to jail?

·6· · · · A· · I went to jail after the arrest.· Did I serve

·7· ·time?· Which --

·8· · · · Q· · Well, you're -- yes.

·9· · · · · · ·Did you serve time?

10· · · · A· · No, I did not serve time.· I went -- I went to

11· ·a rehab program.

12· · · · Q· · How many times?

13· · · · A· · I went for -- first, for a detox, which did

14· ·not work, and then I went into PAR for 16 months.

15· · · · Q· · Okay.· Was that the first case, the second

16· ·case, or the third case, or the fourth case that you

17· ·were describing the detox and PAR?

18· · · · · · ·MR. PERSANTE:· Object to the form.

19· · · · · · ·MR. DRUCKER:· Join the objection.

20· · · · A· · It was the -- it was actually after the final

21· ·conviction and during the final conviction.· So

22· ·the -- all the -- was prior to.· I was in rehab after

23· ·the convictions.

24· · · · Q· · (By Mr. Foster) When was your last conviction?

25· · · · A· · I believe 2009.

Nicholas Tabachuk
July 19, 2017
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(813) 876-4722
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· · · · Q· · Did you go to jail?5· · · · 

· · · · A· · I went to jail after the arrest.· Did I serve·6· · · · 

· ·time?· Which --·7· ·

· · · · Q· · Well, you're -- yes.·8· · · · 

· · · · · · ·Did you serve time?·9· · · · 

· · · · A· · No, I did not serve time.· I went -- I went to10· · · · 

· ·a rehab program.11· ·

· · · · Q· · How many times?12· · · · 

· · · · A· · I went for -- first, for a detox, which did13· · · · 

· ·not work, and then I went into PAR for 16 months.14· ·

· · · · Q· · Okay.· Was that the first case, the second15· · · · 

· ·case, or the third case, or the fourth case that you16· ·

· ·were describing the detox and PAR?17· ·

· · · · · · ·MR. PERSANTE:· Object to the form.18· · · · 

· · · · · · ·MR. DRUCKER:· Join the objection.19· · · · 

· · · · A· · It was the -- it was actually after the final20· · · · 

· ·conviction and during the final conviction.· So21· ·

· ·the -- all the -- was prior to.· I was in rehab after22· ·

· ·the convictions.23· ·

· · · · Q24· · · · · · (By Mr. Foster) When was your last conviction?

25· · · · A· · I believe 2009.
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·1· · · · A· · $10 per phone.

·2· · · · Q· · You told us earlier during this year, you made

·3· ·a total of $500 doing this.

·4· · · · · · ·How much of that $500 came from Jerry?

·5· · · · A· · I couldn't give a direct amount.

·6· · · · Q· · Okay.· Take a look at 2854.

·7· · · · · · ·(The witness reviewed exhibit.)

·8· · · · Q· · (By Mr. Foster) You see that?

·9· · · · A· · Yeah.· I plead the Fifth.

10· · · · Q· · Okay.· I didn't ask a question yet.

11· · · · · · ·But -- so what is being discussed there?

12· · · · A· · I plead the Fifth.

13· · · · Q· · Take a look at 3684.

14· · · · · · ·(The witness reviewed exhibit.)

15· · · · Q· · (By Mr. Foster) You see that?

16· · · · A· · 3648, yes, I see it.

17· · · · Q· · That's from Mr. Rogers to you; correct?· Yes?

18· · · · A· · Yes, it's from Mr. Rogers.

19· · · · Q· · What is X-A-N-A?

20· · · · A· · I plead the Fifth.

21· · · · Q· · 3686, from Mr. Rogers to you, "If you could do

22· ·me one whole sub, I'll give you five out mine Monday."

23· · · · · · ·"Ok."

24· · · · · · ·"Gill's not driving right."

25· · · · · · ·What is a "sub"?
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19· · · · Q· · What is X-A-N-A?

25· · · · · · ·What is a "sub"?

20· · · · A· · I plead the Fifth.
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·1· · · · · · ·(The witness reviewed exhibit.)

·2· · · · A· · I plead the Fifth.

·3· · · · Q· · (By Mr. Foster) You're dealing drugs with this

·4· ·person, aren't you?

·5· · · · A· · I plead the Fifth.

·6· · · · · · ·MR. DRUCKER:· Objection.

·7· · · · Q· · (By Mr. Foster) This person's not doing work

·8· ·on cell phones at all, is he?

·9· · · · · · ·MR. DRUCKER:· Objection.

10· · · · · · ·MR. PERSANTE:· Same objection.

11· · · · Q· · (By Mr. Foster) Are you a drug dealer?

12· · · · A· · No, I am not.

13· · · · Q· · Well, what do you call it?

14· · · · · · ·MR. DRUCKER:· Objection.

15· · · · · · ·MR. PERSANTE:· Objection to form.

16· · · · A· · I plead the Fifth to this.

17· · · · Q· · (By Mr. Foster) Let's go into August.

18· · · · · · ·8621, August 18th.

19· · · · · · ·Tell me when you're there.

20· · · · · · ·MR. PERSANTE:· Did you say 8621?

21· · · · · · ·MR. FOSTER:· Yes, August 18th.

22· · · · · · ·MR. DRUCKER:· I don't see 8621 on my copy.

23· · · · · · ·MR. FOSTER:· 8821.· I apologize.· That's why

24· · · · I'm going to the eye doctor.

25· · · · · · ·MR. PERSANTE:· I'm over here.
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· · · · Q· · (By Mr. Foster) Are you a drug dealer?11· · · · 

· · · · Q· · (By Mr. Foster) You're dealing drugs with this·3· · · · 

· ·person, aren't you?·4· ·

·2· · · · A· · I plead the Fifth.

5· · · · A· · I plead the Fifth.

12· · · · A· · No, I am not.

13· · · · Q· · Well, what do you call it?

16· · · · A· · I plead the Fifth to this.
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·1· · · · · · ·MR. FOSTER:· Is that you?· Hi, Larry.

·2· · · · Q· · (By Mr. Foster) Are you there, sir?

·3· · · · A· · Yes.

·4· · · · Q· · Question to you -- question 2 --

·5· · · · · · ·MR. FOSTER:· What?· Okay.

·6· · · · Q· · (By Mr. Foster) Question to Larry -- excuse

·7· ·me -- to Mr. Rogers, "How many do you want to sell?

·8· ·I'll buy and get back."

·9· · · · · · ·You see that?

10· · · · A· · I see it.

11· · · · Q· · What are you looking to buy?

12· · · · A· · I plead the Fifth.

13· · · · Q· · Last one, look at 8841.

14· · · · · · ·(The witness reviewed exhibit.)

15· · · · Q· · (By Mr. Foster) You see that, 8841?

16· · · · A· · I do.

17· · · · Q· · This is you texting Mr. Rogers; correct?

18· · · · A· · Yes.

19· · · · Q· · Okay.· What is "four subs"?

20· · · · A· · I plead the Fifth.

21· · · · · · ·MR. FOSTER:· Okay.· We're going to switch the

22· · · · tape now, so we'll take a short break.

23· · · · · · ·THE VIDEOGRAPHER:· We're going off the video

24· · · · record.· It's 11:48 a.m.

25· · · · · · ·(Recess taken from 11:48 a.m. to 11:50 a.m.)
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· · · · Q· · (By Mr. Foster) Question to Larry -- excuse·6· · · · 

· ·me -- to Mr. Rogers, "How many do you want to sell?·7· ·

· ·I'll buy and get back."·8· ·

· · · · · · ·You see that?·9· · · · · · ·

· · · · A· · I see it.10· · · · 

· · · · Q· · What are you looking to buy?11· · · · 

· · · · A· · 12· · · · I plead the Fifth.
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·1· · · · · · ·Do you know who Allen is?

·2· · · · A· · This is a few years ago.· Don't remember

·3· ·everybody in text messages.

·4· · · · Q· · So do you -- is it your testimony you do know

·5· ·or you don't know who Allen is?

·6· · · · A· · Not to my recollection.

·7· · · · Q· · Who is Sam, (727) 510-6987?

·8· · · · A· · It's a -- a neighbor of Mr. Rogers.

·9· · · · Q· · Okay.· Did you ever have any business dealings

10· ·with Sam?

11· · · · A· · I unlocked a phone for him.

12· · · · Q· · Did you ever have any drug-related business

13· ·with Sam?

14· · · · A· · I plead the Fifth.

15· · · · Q· · Who is DeAngelo, (727) 276-5684?

16· · · · A· · I -- he is a -- I know a couple of DeAngelos.

17· · · · · · ·Repeat the phone number.

18· · · · Q· · (727) 276-5864 [sic].

19· · · · A· · He's an acquaintance.

20· · · · Q· · Sir?

21· · · · A· · An acquaintance.

22· · · · Q· · What type of acquaintance?

23· · · · A· · Friend.

24· · · · Q· · Did you ever have any drug dealings with

25· ·DeAngelo?
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· · · · Q· · Did you ever have any drug-related business12· · · · 

· ·with Sam?13· ·

· · · · A· · I plead the Fifth.14· · · · 

· · · · Q24· · · · · · Did you ever have any drug dealings with

25· ·DeAngelo?
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·1· · · · A· · Plead the Fifth.

·2· · · · Q· · There was a notation on your phone, Dee,

·3· ·D-E-E, brother, (727)342-3045.

·4· · · · · · ·Who is that?

·5· · · · A· · I -- I would have to -- I don't know.· I would

·6· ·have to see a Dee -- repeat the question, please.

·7· · · · Q· · Who is Dee, brother, (727) 342-3045?

·8· · · · A· · I believe it is his -- DeAngelo's brother.

·9· · · · Q· · Did you have any drug interactions with

10· ·DeAngelo's brother?

11· · · · A· · Plead the Fifth.

12· · · · · · ·MR. DRUCKER:· I'm going to object to this line

13· · · · of questioning.· It's not relevant.· It's harassing

14· · · · the witness.

15· · · · · · ·MR. FOSTER:· Okay.· I'm almost done.

16· · · · Q· · (By Mr. Foster) Who is Jamie, (727) 906-6592?

17· · · · A· · Someone who fixed my car and we did cellular

18· ·work together as well.

19· · · · Q· · You did some what work?

20· · · · A· · Cellular work.

21· · · · Q· · Did you ever have any drug interaction with

22· ·Jamie?

23· · · · A· · Plead the Fifth.

24· · · · Q· · Did you say you fixed his phone or he fixed

25· ·your phone?

Nicholas Tabachuk
July 19, 2017

U.S. LEGAL SUPPORT
(813) 876-4722

Nicholas Tabachuk
July 19, 2017 83

U.S. LEGAL SUPPORT
(813) 876-4722

YVer1f

· · · · A· · Plead the Fifth.1· · · · 

· · · · Q· · Did you have any drug interactions with9· · · · 

· ·DeAngelo's brother?10· ·

· · · · A11· · · · · · Plead the Fifth.

Case 8:15-cv-02435-JDW-AAS   Document 189-3   Filed 02/23/18   Page 10 of 12 PageID 2252



·1· · · · · · ·MR. FOSTER:· Will you mark this, please?

·2· · · · Q· · (By Mr. Foster) Did you have any drug dealings

·3· ·with Jamie?

·4· · · · A· · Plead the Fifth.

·5· · · · · · ·(The referred-to document was marked for

·6· · · ·identification as Defendants' Exhibit 7.)

·7· · · · Q· · (By Mr. Foster) Take a look at what's in front

·8· ·of you as Exhibit --

·9· · · · · · ·MR. FOSTER:· What's the exhibit number?

10· · · · · · ·MS. REPORTER:· 7.

11· · · · Q· · (By Mr. Foster) 7.

12· · · · · · ·Take a look at line 8048.

13· · · · · · ·Are you there?

14· · · · A· · Which line is it?

15· · · · Q· · 8048.

16· · · · · · ·(The witness reviewed exhibit.)

17· · · · A· · Okay.

18· · · · Q· · (By Mr. Foster) Okay.· Did you share needles

19· ·with Jamie?

20· · · · A· · No, I did not.

21· · · · Q· · Have you ever injected drugs using a needle --

22· · · · · · ·MR. DRUCKER:· Objection.

23· · · · Q· · (By Mr. Foster) -- during this time frame?

24· · · · A· · No, I did not.

25· · · · Q· · So where Jamie says to you here, "I'm" --
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2· · · · Q· · (By Mr. Foster) Did you have any drug dealings

·3· ·with Jamie?

·4· · · · A· · Plead the Fifth.
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·1· ·middle of 8048 -- "now I go to the hospital because I'm

·2· ·sick, you're the only person I ever shared with, if you

·3· ·know what I'm saying," you deny --

·4· · · · A· · Yeah.

·5· · · · Q· · -- ever sharing needles with him?

·6· · · · A· · Yeah.· He's -- I did not.· He's -- he's

·7· ·actually -- we've had to completely remove him from our

·8· ·lives because he's -- he's not -- I can't explain it,

·9· ·but he's not fully there.· And he -- this was during a

10· ·period of time, I think, I was ignoring him.

11· · · · Q· · Uh-huh.· Okay.· So it's your testimony you

12· ·never used drugs -- you never used needles to inject

13· ·drugs during 2015?

14· · · · A· · No, I did not.

15· · · · Q· · Take a look at line 80- -- 8060.

16· · · · · · ·(The witness reviewed exhibit.)

17· · · · A· · Uh-huh.

18· · · · Q· · (By Mr. Foster) Text from you to Jamie, do you

19· ·see that?

20· · · · A· · Yes.

21· · · · Q· · "Went from methadone to subs."

22· · · · · · ·Do you see that?

23· · · · A· · Yes, I do.

24· · · · Q· · What does that mean?

25· · · · · · ·MR. PERSANTE:· I'm going to move for a
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So it's your testimony you

12· ·never used drugs -- you never used needles to inject

13· ·drugs during 2015?

14· · · · A· · No, I did not.
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·1· · · · · · · · UNITED STATES DISTRICT COURT

· · · · · · · · · ·MIDDLE DISTRICT OF FLORIDA

·2· · · · · · · · · · · ·TAMPA DIVISION

·3

·4

· · ·NIELSEN AUDIO, INC.,

·5

· · · · Plaintiff,

·6

· · ·vs.· · · · · · · · · · · · · · ·Case No.:

·7· · · · · · · · · · · · · · · · · ·8:15-CV-2435-T-27AAS

· · ·BUBBA CLEM and BUBBA RADIO

·8· ·NETWORK, INC.,

·9· · · Defendant.

10

11

12· · · · ·VIDEOTAPED DEPOSITION OF NICHOLAS TABACHUK

13· · · · · · · Taken on Behalf of the Plaintiff

· · · · · · · · · · · · · (VOLUME TWO)

14

15

· · · · · ·DATE TAKEN:· · · · Thursday, July 27, 2017

16

· · · · · ·TIME:· · · · · · · 8:30 a.m. - 10:20 a.m.

17

· · · · · ·PLACE:· · · · · · ·Gunster, Yoakley & Stewart,

18· · · · · · · · · · · · · · P.A.

· · · · · · · · · · · · · · · 401 East Jackson Street

19· · · · · · · · · · · · · · Tampa, Florida

20

21

22

23

24· · · · · · · · STENOGRAPHICALLY REPORTED BY:

· · · · · · · · · · · NORA KELLY-MEOLA,RPR

25
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·1· · · Q.· ·Can you explain what you meant by that.· Did

·2· you mean anything --

·3· · · A.· ·Yeah.· I mean, in -- in my head, once a drug

·4· addict, always a drug addict, but I'm recovering drug

·5· addict.· And I'm continuing my counseling and substance

·6· abuse programs to this day so --

·7· · · Q.· ·Okay.

·8· · · A.· ·-- that's -- that would be my clarification,

·9· you know.

10· · · Q.· ·Okay.· You also gave some testimony about an

11· attorney that was -- that you believed was being

12· provided for you by Mr. Clem.· Do you remember that?

13· · · A.· ·If you're speaking of John Morgan?

14· · · Q.· ·Yes.

15· · · A.· ·There was a time when Bubba had mentioned that

16· he was going to bring John Morgan into the case when we

17· weren't getting anywhere with our -- the detective that

18· was put on the case and she was from the sheriff's

19· department.· So he said he was going to bring John

20· Morgan into it to help.

21· · · Q.· ·So this was after you made your initial police

22· report in January 2015?

23· · · A.· ·Correct.

24· · · Q.· ·Did Mr. Clem actually bring John Morgan on to

25· help?
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addict, always a drug addict, but I'm recovering drug

·5· addict.· And I'm continuing my counseling and substance

·6· abuse programs to this day so --

Case 8:15-cv-02435-JDW-AAS   Document 189-4   Filed 02/23/18   Page 3 of 3 PageID 2257


	EX B.pdf
	Exhibit A to Tabachuk Motion in Limine (2).pdf
	EX A.pdf
	DX 382.pdf
	DX 383.pdf

	EX C.pdf
	Exhibit A to Tabachuk Motion in Limine.pdf
	EX D.pdf
	Exhibit C - tabachuk .pdf

