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DEDICATION 

This book is dedicated to several people, four of whom are no 
longer with me. Firstly, my parents, Seymore and Lillian Schneider. 
My Dad passed away in 1992 and he never saw me in private 
practice. It was he who got me into preparing taxes as he prepared 
taxes for many years before his illness. Mom passed away 
unexpectedly in 2007 just as I was negotiating the opening of my 
second office at the time of her passing. I hope they are both proud 
of what I have been able to achieve. 

Then there is my baby sister, Lauren Fried, who passed in March 
2018. She was not a well person but was always encouraging me in 
whatever I did. 

And Ali’s Mom, Ilene Kirsch. She lived with us for over 10 
years until she passed away in 2012. She was there when I opened 
up both of my offices. Mom was as happy for us as we were. 

I miss them all dearly, and I wish they could see me, now, with two 
offices, our daughter working with us and two published books. 
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This book is also dedicated to Ali’s Dad, Bob Kirsch. Thankfully, 
Bob, at age 91, is still very much among the living, though at 
times, a little forgetful and he suffers from “selective hearing.” 
He is always there with a joke, but most of all with his love and 
support. Thank you, Dad. 

To my children, Marissa and Cameron Adler. For over 18 years, 
you allowed me to be a part of your life. Hopefully, I was able to 
help you, along with Mom, to become the outstanding adults that 
you are today. I am so proud of who you have become. Thank you, 
“chickens.” 

And, of course, to my business partner, best friend, and wife, Ali. 
Like all married couples, we have had our share of trials and 
tribulations but we have muddled through them all and 
persevered. 

As I mentioned in the first book, she began bugging me to begin 
the second book just as soon as the first one was published. Now 
that the second book is completed, she is pestering me for a third 
book. Ali, if it were not for you, we would not be where we are 
today.
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FOREWORD 

You are guilty until proven innocent. 

Wait. What? That sounds backward, right? After all this is the 
United States of America. Everyone knows you are innocent until 
proven guilty. Perhaps in a court of law, but when it comes to the 
IRS, you are deemed guilty until you can prove otherwise. 

When the IRS determines you owe them money, they don’t have to 
wait long to collect. They can, and often do, immediately and 
aggressively begin collections. I know this because for 16 years I 
owned and operated an IRS representation firm helping 
individuals and small businesses that were in trouble with the IRS. 
We negotiated settlements on their behalf, settling legitimate tax 
debt for a fraction of what was owed, and we did penalty 
abatements, getting our clients’ money back after the IRS had 
assessed erroneous or excessive penalties. 

Four and half years ago, I exited that business to teach other tax 
professionals how to successfully do what I did. One of my first 
students was Jeffrey A. Schneider, the author of this book. I’d like 
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to say I taught him everything he knows, but that wouldn’t be true. 
While I’ve had years of experience coaching him with his practice, 
as an Enrolled Agent, Jeff is federally licensed to represent clients 
before the IRS. He’s also a Certified Tax Resolution Specialist and 
a Fellow of the National Tax Practice Institute. But credentials tell 
only part of Jeff’s story. Jeff was already someone practitioners 
listen to, he is a sought-after expert who travels across the country 
to teach the technical aspects of tax representation to other Enrolled 
Agents, tax attorneys, and CPAs. He knows how to represent 
clients better than anyone, and he does it because he cares about 
people. 

Jeff and I share a passion for tax resolution work, and this passion 
is rooted in our sincere desire to help people whose lives are being 
turned upside down by the IRS. In this book, Jeff explains your 
rights as a taxpayer, and you have many. He will tell you what to 
do if the IRS has placed a lien on or has seized money from your 
bank account, is garnishing your wages, and/or is withholding 
part or all of your tax refund to offset state taxes due, back child 
support or unpaid student loans. Remember, with the IRS, you are 
guilty until you prove yourself innocent, and they can and will 
make you pay unless you get the help you need to stop them from 
taking your money. 

This book can help you get your life back. It is truly an 
indescribable feeling to go to bat for a client and help solve his or 
her tax problem. You’re just one person, going up against the IRS, 
in a fight for your financial life. The IRS is the most brutal collection 
agency on the planet, with unbridled power to enforce the 
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country’s tax laws. It’s David versus Goliath, and you are going to 
need help to win. 

This book is a good beginning. Jeff knows what you’re going 
through. He has fought this fight for taxpayers just like you. 
Dealing with the IRS is complicated. The average taxpayer doesn’t 
have a clear understanding of the tax laws, and they don’t know 
how to defend their rights. They don’t know how to navigate the 
IRS maze. Jeff does. Jeff uses clear, down-to-earth language that 
will help you make a plan to get your money, and your life, back. 
What better person to listen to other than the person other licensed 
professionals listen to? 

Michael Rozbruch, CPA, 
Certified Tax Resolution Specialist (CTRS)
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AUTHOR’S NOTE 

What? 
Taxes, what a dry and droll topic. However, it is a 

subject that is never going to go away, 
no matter what members of Congress 

(on either side of the aisle) want! 

“...but in this world nothing can be said to be certain, except death 
and taxes.” 

― Benjamin Franklin 

“This is a question too difficult for a mathematician. It should be 
asked of a philosopher." 

― Albert Einstein (when asked about completing his income tax 
form) 

“A penny saved is worth two pennies earned . . . after taxes.” 

― Randy Thurman (a certified financial planner and CPA) 
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Never were truer words spoken. I have written this book to explain 
and dissect certain situations when your money can be taken by the 
U.S. Government, whether it’s by the Internal Revenue Service or 
by special federal agencies, and what rights they have to do that. 
Most importantly, we talk about what recourse you have to prevent 
that from happening. 

Most people know that refunds can be commandeered when you 
owe back taxes, but did you know that the U.S. government can 
also take these refunds when there are other debts owed? 

This book will discuss what those are. What happens when one 
spouse does something underhanded, whether it be during or 
before the marriage? Does the innocent or injured spouse have any 
recourse? This book discusses that too. 

It will not tell you everything that can be done, nor does it provide 
all the procedures and rules that you must adhere to. That would 
make this book longer than War and Peace. However, it does 
provide guidance as to what can happen. 

I do mention throughout this guide that professional help, from an 
Enrolled Agent (like yours truly), a Certified Public Accountant, or 
an attorney, may be warranted. 

So, dear reader, if you find yourself in any of the situations that are 
in this book, you should think about enlisting professional help so 
that a stressful situation isn’t any more stressful than it needs to be. 
Allow an experienced captain who’s navigated these treacherous 
waters many times before guide you. There is help out there!
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INTRODUCTION 
Getting Your Sea Legs 

This book is the second in a series that is meant to guide tax 
professionals and taxpayers through the process of what happens 
when the IRS starts taking what is yours. 

My first book, Now What? I Got a Notice from the IRS, Help! is 
available via Amazon, on Kindle, and has just been released as an 
audio book. This book may not help the non-professional in 
dealing directly with the Internal Revenue Service. You should 
contact an experienced tax professional, such as an Enrolled Agent, 
Certified Public Accountant, or an Attorney when dealing with the 
IRS… (more on that later), but it should help you demystify what 
happens when the IRS or any other government agency wants to 
take what is yours. 

In this tome, I will explain why the IRS will take a tax return’s 
refund, withdraw cash from your bank account, garnish your 
wages, social security benefits, and pensions, and seize your 
property, as well as what you can do about it. I will also discuss 
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how the government will take these items for other past debts, such 
as owing child support or defaulting on a student loan. As you can 
imagine, this is a very scary thought. 

The Internal Revenue Service is the world’s largest and 
most aggressive collection agency on the planet, and 

they will use whatever authority they have to get what 
they are entitled to. 

To make matters worse, other federal or state government agencies 
will enlist the help of the IRS to get what they are entitled to. The 
IRS can just swoop in and take your stuff and go to your employer, 
your vendors, and your clients as well as your bank to fork over 
whatever you have in order to pay them (and potentially others) 
what you owe. While it may not be that simple, you get the idea. 

In this book, I will also describe the various Federal Tax Offset and 
U.S. Department of Treasury Offset programs. I hope to explain 
your options in combating these aggressive tactics. I have been in 
the field of taxation for four decades and I have seen a lot, good 
and bad, when it comes to dealing with the IRS. 
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So, stay tuned and hold onto your bank accounts and 
paychecks for dear life, 

for the seas are rough and the ride is going to be a bit 
bumpy.
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CHAPTER 1 
You Owe Taxes, Now What? 

Now Who Is Captain Jeffrey A. Schneider and How is 
He Qualified to Navigate the Murky Tax Seas? 

What is an EA, CTRS, NTPIF? 

I am an Enrolled Agent, or EA. As I will discuss in more detail later, 
an EA is the only federally licensed tax professional. I have been 
helping taxpayers like you file tax returns, respond to IRS notices, 
and solve their IRS debts for over 35 years. I have an undergraduate 
degree in finance and a master’s degree in taxation. I worked for a 
time in corporate America, in addition to working various 
positions in private practice in different tax departments, 
culminating in a tax director position for a major jewelry 
retailer/wholesaler. 

An EA is the only federally 
licensed tax professional. 
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My practice, consisting of tax return preparation and taxpayer 
representation, is physically located on Florida's Treasure Coast, 
with a satellite office in Palm Beach. This beautiful area lies 
on the southeastern coast of Florida and I have clients all over the 
country. 

In 2010, I became a fellow of the National Tax Practice Institute, 
a 72 credit-hour program provided by the National Association 
of Enrolled Agents (NAEA). This program focuses solely on the 
many facets of representing taxpayers, individuals, and businesses 
before the IRS. In 2015, I passed an advanced exam offered 
by the American Society of Tax Problem Solvers (ASTPS) to 
become a Certified Tax Resolution Specialist (CTRS). I recently 
obtained the ACT – E, Advanced Crypto Tax Expert designation. 

 Over the years, I have given back to the profession 
through leadership at the local, state, and national levels. I 
have been president of two local chapters of the Florida Society 
of Enrolled Agents (FSEA), was elected president of the FSEA in 
2013, and held the title of Director of the National Association of 
Enrolled Agents (NAEA). 

I was also a founding and five-year member of the NAEA’s 
Educating America Task Force, whose primary mission is 
to promote the EA credential and help individuals to prepare or 
want to prepare tax returns take the next step and become 
Enrolled Agents. 

I also give many presentations on tax matters to 
other organizations and local governments. 
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After leaving New York in 1987 (and then Atlanta in 1990), I moved 
to Florida and have resided in the Sunshine state for the past 27 
years. I live as a pseudo-empty nester in Port St. Lucie with my 
wife, Ali, and our “four-legged son,” Boodah. 

Most recently, I had the honor of being selected to serve a three-
year term on the Internal Revenue Service Advisory Council, or 
IRSAC. The purpose of IRSAC as a whole and its various 
subgroups is to make recommendations to the Internal Revenue 
Service to ensure a fair and just tax system for all. I was chosen to 
be on the Office of Professional Responsibility (OPR) Subgroup. 
The OPR department’s vision, mission, strategic goals, and 
objectives support effective tax administration by ensuring all tax 
practitioners, tax preparers, and other third parties in the tax 
system adhere to professional standards and follow the law. 

OPR’s goals include the following: 

1. Increase awareness and understanding of Circular 230 and the
OPR through outreach activities,

2. Apply the principles of due process to the investigation,
analysis, enforcement, and litigation of Circular 230 cases and

3. Build, train, and motivate a cohesive OPR team.

The job of the subgroup is to make recommendations to help OPR 
achieve their goals.



16 

CHAPTER 2 
The Name of the Game, or How the IRS 

Deals with Mutiny on the High Seas 

We live in a “volunteer” tax society. Now, what does 
that actually mean? Many believe that this means they 

can voluntarily file returns and pay taxes. We call 
these people tax protestors. 

Tax protestors do not file and pay taxes for a variety of reasons. 
Rest assured, they never win, not only when dealing directly with 
the Internal Revenue Service, but also when they take the IRS to 
court 

So, again, what does voluntary mean? As you know, we are 
required to file and pay our “fair share” of taxes (whatever that 
definition is). If we do not, just like the tax protestors, we will get 
into all sorts of trouble. The voluntary part is that we voluntarily 
put the numbers on the return. Many countries in the civilized 
world “create” a return for their citizens, or their citizens just report 
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their income and the country’s taxing agency “bills” them for the 
tax due. As you should know, if you have to file a return here in 
the U.S., you must report all of your income (as all income is 
reportable, unless it is not), and you report the applicable tax 
deductions. Then, you compute the tax and pay it to the IRS. 

Again, what does this mean to all Americans? I am sure that you 
have heard of a “little” book called the Internal Revenue Code. Not 
including the 1,100 pages of the Tax Cuts and Jobs Act that was 
passed in December 2017, there are 74,608 pages in the federal tax 
code (though this includes many repealed statutes) according to a 
2016 Washington Post article. In addition, there are almost 10,000 
actual sections in the code. 

Not only that, but the federal tax code is 187 times longer than it 
was a century ago, according to Commerce Clearing House, a well-
known publisher of tax and accounting materials which has 
analyzed the code since 1913. Amazingly, during the first 26 years 
of the federal income tax’s existence, the tax code only grew from 
400 to 504 pages. Even through President Franklin Roosevelt's New 
Deal, the tax code stayed well under 1,000 pages. Changes made 
during World War II caused the tax code to balloon to 8,200 pages. 
However, most of the growth came in the past 30 years, from 26,300 
pages of tax code in 1984 to nearly three times that length today. 
When you add another 6,400 pages of Internal Revenue Service 
regulations (IRS interpretations and clarifications), that is a lot of 
law. If you are interested in a history of the Internal Revenue Code, 
check out 
https://en.wikipedia.org/wiki/Internal_Revenue_Code .
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Which system do you like best? I tend to like ours, but I am biased. 
As the Toby Keith song goes, “I am proud to be an American,” and 
I take the good with the bad. But I digress… let’s get back on point. 

Toward the beginning of the Code, there is a very important 
Section, §61, which states that “all income, from whatever source it 
is derived, is taxable.” This means that, if you earn money, be it 
from working, a business, earning interest, realizing dividends, 
under the table, etc., is reportable and, in most cases, taxable. 
However, along the way, located in these many pages of tax code, 
there are exclusions, exemptions, and exclusions to the exclusions 
that may render some items not taxable. 

The Internal Revenue Code does not require taxpayers to claim 
deductions, exemptions, or even credits. You do not have to list 
your dependents, take mortgage interest (if you can itemize your 
deductions, though you have to deduct the standard deduction 
based on your filing status), or even claim married filing jointly, 
even if you are, indeed, married (you must file married filing 
separately in that case). You also do not have to claim credits such 
as the dependent care credit or the child tax credit. All that is 
required for you to do is to report your income, your one 
exemption (or two if filing jointly), and the standard deduction. It 
must be noted that the exemption deduction was eliminated by the 
Tax Cuts and Jobs Act of 2017. 

As you may have guessed, I have just provided you with a 
definition of what “voluntary” means when it comes to tax 
compliance. 
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As an aside, all of this information has to be reported on forms 
designed by the Commissioner of Internal Revenue. And just who 
and what is the commissioner? The Commissioner is the head of 
the Internal Revenue Service and reports directly to the Secretary 
of the Department of the Treasury, though various Congressional 
committees and subcommittees require the Commissioner to 
answer for his actions and the actions of his direct and indirect 
reports. His, and there have only been two female Commissioners 
in the history of the IRS, Shirley D. Peterson and Margaret Milner 
Richardson, as well as one Acting Commissioner, Linda E. Stiff, 
duties include administering, managing, conducting, directing, 
and supervising "the execution and application of the internal 
revenue laws or related statutes and tax conventions to which the 
United States is a party." He also advises the President on the 
appointment and removal of a Chief Counsel of the IRS. The 
Commissioner reports to the Secretary of the Treasury through the 
Deputy Secretary of the Treasury. 

Upon the resignation of John Koskinen, David J. Koulter served as 
“acting” Internal Revenue Service Commissioner. In January, 
President Donald J. Trump nominated California Tax Attorney, 
Charles “Chuck” Retting to serve as the new commissioner for the 
next several years. Mr. Retting was approved by the Senate 
on September 12, 2018, and was sworn in on October 1, 2018, for 
a term to expire on November 12, 2022. He will oversee an 
agency that deals with $3.4 trillion (that’s right, trillion with a 
“T”) in revenues. And if you are wondering, “Why not 
Koulter?,” understand that he holds another important position 
with the IRS, which he was also performing while serving as 
Commissioner. He 
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will continue on as the Assistant Secretary of the United States 
Treasury for Tax Policy. The appendix of this book has a complete 
list of all the Commissioners for your review. 

So, what about reporting income and expenses? As required, we 
have to report all income and all applicable and legal deductions, 
which could just be the standard deduction, then compute a tax. If 
you had federal income taxes withheld (and not social security 
(FICA) and Medicare taxes), or you had a credit from a prior 
period, or made estimated tax payments, you may be entitled to a 
refund of your own money. 

If you owe? Well, that is where many people get themselves into 
trouble. 

Many taxpayers keep their withholdings low, make small 
estimated tax payments or, heaven forbid, do not make any. The 
rationale is that they need the money to pay for their everyday 
lives. They will make arrangements with the Internal Revenue 
Service, they think. 

Sure, the IRS will gladly allow for a payment plan under their Fresh 
Start Program. However, you have to pay a certain amount per 
month based on their criteria and numbers. 

What happens if you cannot pay what the IRS wants? Many try to 
ignore the notices (you should read my first book, which 
demystifies many of the notices that the IRS sends). 
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Like the Glenn Close character in the movie Fatal 
Attraction, the IRS does not like to be ignored. And if 

you do ignore them, the IRS will start taking your 
assets, from cash, to property, cars, etc. 

You can thank the Federal Offset Program for this power. 

However, owing taxes is not all that falls under this program. We 
will address more of what can be “offset” (i.e., taken, seized, etc.) 
as we progress through this book. 

You may have heard, unless you have been living in a bomb 
shelter, that Congress passed, and President Trump signed into 
law, the largest tax reform since 1986. 

An almost complete rewrite of the Internal Revenue Code, the 
Tax Cuts and Jobs Act was signed into law on December 22, 2017. 

Considering how all the politicians pledged “tax simplification,” 
this new law has so many complicated parts that makes the term 
tax simplification seem like an oxymoron. In fact, many of the 
provisions sunset (expire) in 2025. 

To give you an idea how wide-reaching this law is, the executive 
summary is 86 pages. As I type this, the IRS has just issued more 
regulations and FAQs, at 184 and 14 pages alone, respectively. 
However, in the year I am writing this book, we will be having 
mid-term elections, and if the ruling party changes in either or both 



22 

houses, all bets are off. We could even have a Tax Increase Act of 
2018. Wouldn’t that be fun, boys and girls? 

The Tax Cuts & Jobs Act, as I stated before, was enacted as a 
revision of the last set of tax laws in 1986, which revised the Code 
of 1954. I remember the ’54 Code as I have been in this field almost 
40 years…before 1986 was even on the hazy horizon. 

In addition, you may remember that when the government shut 
down in mid-January 2018, Congress finally agreed to a three-week 
reprieve. Then, on February 9, 2018, Congress passed a bi-partisan 
budget plan which funded the government for the rest of the 
fiscal year, which ends on September 30 of each year (prior to 
1976, it ended on June 30). In addition to funding the 
government so it could be kept running at “full-strength,” it 
also extended 75 provisions of the previous law that had 
expired on December 31. 

So, what is the big deal, you may ask? First, they extended 
these provisions retroactively to January 1, 2017. Examples of 
these formerly expired tax provisions are: the tax deduction for 
mortgage insurance premiums, tuition fee deduction, and 
credits for the purchase of certain hybrid or electric vehicles. 
The most important one is the ability to exclude the cancellation of 
debt of the mortgage on your principal residence (under Internal 
Revenue Code §108). If this code section was not extended, 
taxpayers who could not claim an exemption, like in a 
bankruptcy, had to pay tax on the income that is now taxable 
like all other cancellation of debt (i.e., credit card or car loan 
debts). 
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Many taxpayers, and you may be one of them, may prefer to get 
their tax returns prepared and filed early and out of the way, 
especially if a refund is expected. If you are one of the millions who 
filed early because you had no reason to know that Congress 
would extend certain parts of the law that you were now able to 
take advantage of, you had to amend you return. And if you were 
like the many, many taxpayers who have a tax professional (such 
as an Enrolled Agent or CPA) prepare your return, you probably 
had to incur additional costs in order to do so. On top of that, 
amended returns cannot be electronically filed (at least in 2018, 
they could not) and refunds from amended returns, in general, take 
longer to process than electronically transmitted returns. 

An amended return, for those not in the know, is just what it 
sounds like. It is a return that reflects changes, up or down, to 
income – a deduction not reflected in the original return, as long as 
it is filed before the various statutes of limitations. Generally, a 
claim for a refund has to be made within three years from the due 
date of the return. 

There is another option, called a “superseded” return. This is when 
you correct a return and file it before its original due date (i.e., April 
15). This type of return, when marked as “superseded” across the 
top of page one of Form 1040, Individual Tax Return, cancels the 
original return. It’s as if the original was never filed. Trust me, dear 
readers, this is a much better option.
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CHAPTER 3 
You Have It, We Want It 

Forget 10,000 Leagues Under the Sea. 
You’ll have to dive much deeper than that to get to the 

heart of the IRS. 

It is a behemoth of a bureaucracy, with levels upon levels, and just 
when you think you have arrived at its core, you find many more 
levels underneath all of those. 

In the administration and enforcement of our tax system, there are 
four basic levels: Examinations (commonly known as Audits), 
Collections, Appeals and Criminal Investigations (CID). I will not 
discuss CID here as I will presume, that although mistakes happen 
and items get missed, we are not dealing with fraud and criminal 
intent. 

When a return is filed and the IRS processes it (whether it be paper 
or electronic), it is deemed self-assessed. It is also deemed correct 
and all is right with the world, unless the IRS computers find a 
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discrepancy, or you get audited and the auditor or Revenue Agent 
finds errors or omissions. An audit, by the way, can be performed 
locally or via the mail (this is called a “correspondence audit”). 

If the computers find an error, you’ll get a notice called a CP 2000, 
which is part of the IRS underreporting program. This is a notice 
which basically says that “you reported this, but the IRS has that.” 

What type of errors are picked up by the computers? 

Well, the Internal Revenue Service receives various information 
returns, just like you do. If you understate the income as reported 
on these forms (i.e., W-2 income, 1099s for rental income, interest 
and dividend income) or overreport expenses (i.e.,1098s for 
mortgage interest or mortgage insurance premiums), or report that 
you had health insurance when you, in fact, did not (Form 1095), 
the computer spits out a notice showing you what they have versus 
what you have reported on your return. 

You have the right to dispute the claim in whole or in part. You will 
then pay the tax on none, all, or some of what the IRS says you owe 
(as well as interest and possibly penalties). In an audit, the IRS will 
send you an audit report, which says that you owe tax, and 
possibly interest and penalties as well. If you agree with any of 
these, the amount owed is entered on your IRS tax account. If you 
do not pay right away, the bills start to arrive, or worse. 

If you disagree what was stated in the CP 2000, you can send in 
documentation to dispute it. Just like in a regular, in-person audit, 
the correspondence audit will ask for documentation on one or 
several items that were reported on your return. Generally, it does 
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not cover everything on your return as an in-person audit might. 
Correspondence audits are becoming more and more common as 
the IRS funding keeps getting cut with each Congressional budget. 

What causes issues with taxpayers, other than when a taxpayer 
gets an audit notice and they do not have documentation for the 
expenses they claimed, is the fact that they underreported their 
income. 

Some taxpayers believe that if they do not get a form, 
say a 1099-MISC, they do not have to report the 

income. Or, if they get cash, they do not have to report 
that, either. Many believe that no form equals no 

reporting and no tax. I hope that you all know that this 
is a big fat lie. 

 
Let me give you a hypothetical. If you are a residential service 
provider (i.e., house cleaner, landscaper, or pool servicer), you get 
paid by the homeowner and they will never send you a 1099. Let 
us further assume that that you get $100 per month for 12 months 
from 1,000 homeowners. Besides being a nice business, it equates 
to a gross annual revenue of $1,200,000. I hope you aren’t thinking 
about not reporting this income. Even if it is all cash, and even if 
you do not put it in the bank, you must report it. Even if you have 
a loss, meaning you have more than $1,200,000 in expenses, you 
still must report all of your income. 

If you recall, I mentioned the statute of limitations (SOL). One SOL 
that I did not mention (in fact, I only mentioned one of the several 
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related to taxes), is the six-year statute. If you underreport income 
by 25%, the IRS has six years to audit you, double the standard 
audit period of three years. 

If you underreport your income too much, it can be 
deemed fraud  and there is no SOL on fraud. 

In other words, the IRS can audit you forever. 

Even in a commercial scenario, where you perform services for a 
business (i.e., commercial cleaning, computer repair, etc.) and you 
earn $590 for the year, you must still report it as income even if they 
pay you in cash and you don’t deposit it into a bank account. Let 
us also assume that this happens for 1,000 customers, and for your 
other customers, you make more than $600. Now, if you have 
customers that pay you over $600, they will/should send you a 
1099-MISC. All the others will not, as the rule for sending out 1099s 
is when a business pays another business/individual over $600 in 
any one year for services rendered. Again, I hope you are not 
considering not reporting the cash revenue in your gross revenue 
numbers (that is $590,000, or $1,000 x $590) just because you did 
not get a 1099. 

Now, what happens if all your 100 clients paid you $700 for the 
year? You received only 998 1099’s because, let’s say, you moved 
to a new space, the forwarding stopped, and you did not provide 
two customers your new address. Maybe you did one job for each 
of these businesses, and it was during early January. You received 
cash and, as with a lot of things, “out of sight, out of mind.” Both 
customers, plus the other 998, sent the IRS a 1099 and one to you, 
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too, as required. However, for one reason or another it was never 
forwarded to you (or worse yet, you lost it). Will you report only 
$698,000 ($700 x 998)? The IRS should have received a thousand 
Forms 1099s in your name and social security (or Federal ID) 
number. As such, reporting only $698,000, and not the full 
$700,000, will generate a CP 2000. Missing $2,000 is not so bad. 

And if you did not get any 1099s (or maybe you did and just forgot 
all the cash you received) and you never reported the $70,000, the 
CP 2000 will compute the tax and add interest and penalties (which 
could be up to 25% of the taxes owed, if, that is, they deem there 
was no fraud). This could amount to a lot of money. 

Please do not get the impression from my two examples that I am 
advocating not reporting all of your income, depending on the 
amount. On the contrary, what I am saying is that “You earn it, you 
report it.” 

Now, let’s discuss collections. The Internal Revenue Service is the 
world’s largest and most aggressive collection agency on the 
planet. Even with their funding woes, they can and will come after 
you, be it in person or via a letter. They have also resorted to 
contracting with outside collection agencies for long-overdue debt. 
If you owe more than $51,000, they also work with the various 
states to prevent you from renewing or applying for a passport. 

One of the IRS collection units is the Automated Collections 
Service, or ACS. These men and women are located in various 
service centers around the country. They are primarily Revenue 
Officers (RO), which represent a higher level in the pecking order 
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than do the Revenue Agents (RA), (the IRS employees who conduct 
field or office audits). These Revenue Officers are also located in 
the field, housed in local IRS offices. Though most communications 
are conducted by letter, they can also make “house calls” to the 
taxpayer’s home or business in order to collect a tax debt. 

Generally, Revenue Officers are better trained and educated than 
Agents, not to say that Agents are not educated. Many are CPAs, 
and I have known a few that are attorneys. They tend not to become 
EAs until after they leave the IRS, as achieving this designation is 
automatic once they are in this position for five years and submit 
their application. Unlike “normal” folks, these individuals do not 
have to take the Special Enrollment Exam to become an Enrolled 
Agent. 

The next group of employees are called Settlement Officers (SO). 
These officials are usually in the IRS Appeals Office, where 
taxpayers who disagree with an RO’s or RA’s findings can appeal, 
or request that a fresh pair of eyes look over the documents and 
review the arguments on both sides of the coin. These appeals can 
spring from a disagreement with IRS findings in an in-person 
audit, a correspondence audit, or even from a CP 2000. It can also 
happen when the taxpayer applies for a collection alternative (an 
offer in compromise or an installment agreement) and does not 
agree with the decision. The right to appeal is one of the rights 
included in the Taxpayer Bill of Rights. (The full Taxpayer Bill of 
Rights is provided later in this book). 

The caveat when dealing with appeals is that they tend not to look 
at new issues (de novo). They will, however, review new evidence 
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to justify the claims made by the taxpayer which disputes the 
findings of the Revenue Agent or the Revenue Officer. 

A taxpayer usually gets one shot at appeals, which has far-reaching 
authority. The next step (as long as procedures are followed) is to 
prepare and file a tax court petition. Generally, you can file this 
once you get what is commonly known as the 90-day notice 
(Statutory Notice of Deficiency). This notice gives you 90 calendar 
days to file a petition. You also have the right to file a petition when 
you get a notice of determination that is a rejection of your claim 
by an Appeals Officer. You can prepare the petition yourself or by 
a U.S. Tax Court Practitioner (a very special designation that non-
attorneys can achieve by taking an exam which has the distinction 
of having a very low passing rate), or by an attorney licensed to 
practice in your state. You will pay the fee (currently $60) and then 
wait until your petition gets on the court docket and receives a 
docket number. It is then assigned to an IRS lawyer. It must be 
stated that most of the time when you file a U.S. Tax Court (USTC) 
petition, the IRS attorneys will “send it back to appeals,” as most 
cases are not USTC worthy (i.e., not enough money). 

If do not want to go to court (it is not cheap unless you do it 
yourself, and that is not highly recommended) and you cannot and 
do not pay (i.e., ignore IRS letters), that is the crux of this book. Stay 
tuned! 

Just as you have the right to appeal an IRS decision, you also have 
the right to be represented. As in a criminal or civil action, you do 
not have to navigate the waters alone. A USTCP or licensed 
attorney can prepare a tax court petition and represent you in the 
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U.S. Tax Court. Only a licensed attorney can represent you in other 
courts (i.e., the U.S. District Court, the U.S. Circuit Court, the 
Federal Court of Claims and, of course, the U.S. Supreme Court).
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CHAPTER 4 
The Taxpayer Representative:  

There’s More to Sailing than Leaving the 
Dock 

Not everyone is qualified to be a captain of a ship. 
When you’re miles from land and things get dicey, you 

want an Admiral, not a weekend sailor. You need a 
professional who knows what he or she is doing. 

Up to that point when/if your case gets remanded back to appeals, 
there are other two credentialed professionals that can represent 
you: the Certified Public Accountant and the Enrolled Agent. 

I have to say that I am quite biased and prejudiced in certain parts 
of this section. I also have a personal stake in my opinions and how 
I state the facts, all of which are 100% true. However, for full 
disclosure, I am an Enrolled Agent, one of America’s Tax Experts®. 
I am very proud of this designation and I take the requirements to 
achieve it and maintain it very seriously. 
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I strongly believe that I owe it to my readers and to the taxpaying 
community to explain in detail exactly who are legitimate taxpayer 
representatives and who may be trying to pass themselves off as 
legitimate taxpayer representatives. 

I am not talking about individual companies. Instead, I am going 
to discuss the credentials, as only individuals can achieve these 
credentials, not to mention prepare a tax return. I do not care who 
these individuals work for, but I have to say, let the buyer beware 
of some of these large companies that perform taxpayer resolution 
work. There are some good ones out there, but also many, many 
bad ones. 

First, outside of a convicted felon, anyone can prepare a tax return 
for money. 

Actually, even a felon can prepare a tax return, but he or she cannot 
sign it, as it is illegal. 

Generally, anyone who prepares (or assists in preparing) a federal 
tax return for money must have a Preparer Tax Identification 
Number (PTIN). They must sign in the paid preparer's area of the 
return (see Exhibit No. 1) and give the taxpayer a copy of the 
return.   
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Exhibit No 1 

Most tax return preparers provide outstanding service, however, 
they have differing levels of skill, as well as continuing education 
requirements and expertise. Another important difference is their 
ability to represent taxpayers before the Internal Revenue Service. 

Representation rights fall into two categories: unlimited and limited 
representation. 

Preparers with unlimited representation rights 

 can represent their clients on any matters, including audits,
payment collection issues, and appeals.

Those with limited representation rights 

 can only represent clients whose returns they have prepared
and signed, and only before revenue agents, customer service
representatives, and similar IRS employees, including the
Taxpayer Advocate Service.

Credentialed Return Preparers 

Tax return preparers with unlimited representation rights include 
professionals with the following: 
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 Enrolled Agents - Enrolled Agents are licensed by the IRS. They
are subject to a suitability check and must pass a three-part
Special Enrollment Examination (SEE), a comprehensive exam
that requires them to demonstrate proficiency in federal tax
planning, individual and business tax return preparation, and
representation. They must complete 72 hours of continuing
education every three years. Enrolled Agents may represent any
taxpayer in any tax matter before all administrative levels of the
IRS. All enrolled agents must also have a valid PTIN.

 Attorneys – Licensed by state courts, the District of Columbia,
or their designees (such as the state bar), attorneys have earned
a degree in law and passed a bar exam. Attorneys generally
have ongoing continuing education and professional character
standards. Attorneys may offer a range of services; some
attorneys specialize in tax preparation and planning.

 Certified Public Accountants – Licensed by state boards of
accountancy, the District of Columbia, and the U.S. territories,
CPAs have passed the Uniform CPA Examination. They have
completed a study in accounting at a college or university and
have also met the experience and good character requirements
established by their respective boards of accountancy. In
addition, CPAs must comply with ethical requirements and
complete specified levels of continuing education in order to
maintain an active CPA license. CPAs may offer a range of
services; some CPAs specialize in tax preparation and planning.
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Annual Filing Season and the Registered Tax Return 
Preparer Programs 

Though the IRS recognizes the efforts of non-credentialed return 
preparers who aspire to a higher level of professionalism, this is 
not a credential. A few years before the writing of this book, the IRS 
attempted to regulate all tax preparers that are not Enrolled Agents 
(they already do that), CPAs, or attorneys. To that end, they created 
a new category, one with limited rights. They called this the 
Registered Tax Return Preparer, or RTRP. The program began in 
March 2012 and ended with a final District Court decision. Why 
did it end? You will have to wait as I first explain what the case was 
about. 

The IRS tried to not only regulate all tax preparers to protect the 
taxpayer community, they also wanted to make sure that all had 
some level of minimum competency. 

As with all individuals who want to prepare any return, these 
individuals had to: 

§ Get a PTIN.

§ Complete 15 credits of continuing education, consisting of:

• 10 hours of federal tax law,

• three hours of tax law updates,

• and two hours of ethics, every year.

§ Take an annual competency test. The IRS administered this 
test, just as they do the SEE.
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However, there were tax preparers who felt that the IRS did 
not have the right to require them to take continuing education 
or show minimum competency by taking a test. They sued in 
court, won, sued in appeals, and won again. They did not argue 
the real reason for the lawsuit (in my humble opinion, 
taking continuing education or showing minimum 
competency), but based their case on the fact that the IRS did not 
have the legal authority to regulate tax preparers at all. They 
could regulate who represents taxpayers before them (EAs, 
CPAs, and attorneys), but not preparers. The final appeal came 
down in 2013 when the IRS decided not to take this issue to the 
U.S. Supreme Court. 

In January 2013, the IRS issued the following announcement: 

“On Jan. 18, 2013, the United States District Court for the District 
of Columbia has ordered the Internal Revenue Service to stop enforcing 
the requirements for registered tax return preparers. In accordance with 
this order, tax return preparers covered by this program are not 
currently required to register with the IRS, to complete competency 
testing or secure continuing education. The ruling does not affect the 
regulatory practice requirements for CPAs, attorneys, enrolled 
agents, enrolled retirement plan agents or enrolled actuaries. 

IRS filed an appeal and it lost its case, heard on September 24, 2013, 
and a decision to cease this program was handed down on February 11, 
2014.” 

I did not go into the case details here, but if you are interested 
in learning more, check out Sabina Loving, et al. vs. Internal 
Revenue Service, et al., heard in the District Court for the 
District of Columbia 
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Why didn’t the IRS take away all representation rights, even 
limited rights, unless you were an EA, a CPA or an attorney? I do 
not really know. However, that is a conundrum that we have to 
deal with. My point in telling you all this is that, if any tax preparer 
tells you that s/he is a RTRP, they are not being truthful. In fact, 
the IRS issued an order instructing preparers to stop using that 
acronym or designation. However, they are also not enforcing it. 

In light of the loss in Loving, the IRS created a volunteer program, 
the Annual Filing Season Program. With this program, tax preparers 
who obtain 18 hours of continuing education for a specific tax year, 
including a six-hour federal tax law refresher course with a test, 
receive an Annual Filing Season Program Record of Completion. Like 
the RTRP, this is not a credential or a license. To be honest, I am not 
sure what it is. As I said, it is strictly voluntary and does not apply 
to Enrolled Agents, as they have already taken a test (the SEE) and 
their own education to continue to be an Enrolled Agent. Since 
CPAs and attorneys are regulated by the state in which they 
live/work, they do not have to follow this program. 

Just as with those in the RTRP program, tax return preparers who 
participate in the Annual Filing Season Program have limited 
representation rights and may only represent clients whose returns 
they prepared and signed, and only before revenue agents, 
customer service representatives and similar IRS employees, 
including the Taxpayer Advocate Service. They must participate in 
the Annual Filing Season Program in both the year of return 
preparation and in the year of representation. Again, they cannot 
represent clients whose returns they did not prepare. They also 
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cannot represent clients regarding appeals or collection issues, 
even if they did prepare the return in question. 

Non-credentialed return preparers who do not participate in the 
Annual Filing Season Program may prepare and file federal tax 
returns, but they cannot represent clients before the IRS even if they 
prepared the return. This is a big step forward. 

Tax Professionals with Specialized Credentials - Are 
You Adrift in Alphabet Soup? 

Just for your edification: In addition to attorneys, CPAs, and 
Enrolled Agents, the IRS recognizes the credentials of two other 
types of specialized tax professionals who are included in the 
Directory of Federal Tax Return Preparers. They include: 

 Enrolled Actuary - Enrolled actuaries have satisfied the
standards and qualifications as set forth in the regulations of the
Joint Board for the Enrollment of Actuaries and have been
approved by the Joint Board to perform actuarial services
required under the Employee Retirement Income Security Act
of 1974.

 Enrolled Retirement Plan Agent - Enrolled retirement plan
agents (ERPAs) are licensed by the IRS and specifically trained
in certain retirement plan matters. ERPAs are subject to a
suitability check and must pass a two-part ERPA Special
Enrollment Examination. They must also complete 72 hours of
continuing education every three years. ERPAs may represent
clients before the IRS on certain retirement plan matters.
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The point that I am trying to make here is this: If you receive a 
notice and are dealing with an audit, you cannot just walk into any 
tax return preparer’s office. Only an Enrolled Agent, a CPA, or an 
attorney can help you with any IRS issue. 

I have mentioned Enrolled Agents, Certified Public Accountants, 
and attorneys throughout this section. What is the real difference? 

 All Enrolled Agents who practice as Enrolled Agents are tax 
professionals. Some may only prepare returns, some may only 
represent clients in collections and/or audits, and some may do 
both. 

 CPAs and attorneys are not necessarily tax professionals. I have 
many attorney clients as well as CPAs who refer work to me 
because they do not delve into tax or representation. They just 
prepare tax returns. 

 
What is the SEE? It is a three-part exam that is 100% tax and ethics. 

 Part 1 focuses on individual taxation, covering income from 
various sources, deductions, and credits, as well as specialized 
items such as estate and gift tax. It also touches upon an EA’s 
advisory role. Here is what is included in this portion of the test: 

• Preliminary Work and Taxpayer Data 

• Income and Assets 

• Deductions and Credits 

• Taxation and Advice 
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• Specialized Returns for Individuals 

 Part 2 covers business taxation. Here is what is included in this 
portion of the test: 

• Business Entities 

• Business Financial Information 

• Specialized Returns and Taxpayers 

 Part 3 contains IRS procedures and practice issues. Here is what 
is included in this portion of the test: 

• Practices and Procedures 

• Representation Before the IRS 

• Specific Types of Representation 

• Completion of the Filing Process 

 
You can visit this website to see more detail on what the test 
includes: (https://ipasseaexam.com/irs-see-exam-format/). 

Additionally, only Enrolled Agents are required to take 100% of 
their education on tax (which includes two hours of ethics). CPAs 
and attorneys take courses every year, which may happen to 
include many tax topics. However, they are not required to take 
any on tax. Most of the education for their license is in accounting 
and auditing, and tax is not a part of either one of those subjects. 
They are also licensed in the state in which they passed the exam, 
unless their state has reciprocity with another. I know several 
attorneys and CPAs that have licenses in multiple jurisdictions. 
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EA licenses are issued and regulated by the Internal Revenue 
Service by virtue of its Return Preparer’s Office. However, it is the 
Office of Professional Responsibility (OPR) that is our watchdog. 
They oversee all individuals who prepare tax returns and have a 
PTIN, as well as EAs, CPAs, and attorneys when they represent 
clients before the IRS. We must also follow a set of rules called 
Circular 230, which was updated in 2014. 

In January 2018, I had the distinct honor of being selected to serve 
a three-year term on the Internal Revenue Advisory Council’s OPR 
subgroup. 

The CPA must have, as stated above, a college degree that is 150 
college credits. In addition, they need to earn a certain number of 
graduate program credits. Some states allow for work experience 
in lieu of some college hours. 

They must also take an exam called the Uniform CPA Examination, 
which is issued in 55 jurisdictions. Each jurisdiction has their own 
set of requirements that must be met in order to sit for the exam as 
well as to maintain their license. The CPA Exam is developed, 
maintained, and scored by the American Institute of Certified 
Public Accountants (AICPA) and administered in partnership with 
the National Association of State Boards of Accountancy (NASBA). 

Like the SEE, this exam is electronic and given at Prometric sites 
around the country. Since 2004, it has had four parts, consisting of: 

 Auditing and Attestation

 Financial Accounting and Reporting
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 Regulations (which includes tax)

 Business Environment and Concepts

There is an expression that the CPA initials stand for something 
other than Certified Public Accountant...it stands for “Can’t Pass 
Again.” This is such a notoriously hard exam that all who have 
passed it deserve kudos. 

When is a Set of Initials Not a Professional License? 

There are many strings of initials floating out there, put out on the 
blue waters by many organizations. 

There are the National Association of Enrolled Agents (NAEA), the 
American Institute of Certified Public Accountants (AICPA), the 
American Society of Tax Problem Solvers (ASTPS), the America 
Institute of Certified Tax Coaches (AICTC) and Commerce 
Clearing House (CCH), a publisher, to name a few. 

Whatever they are offering requires studying and some testing. 
However, you must realize, these are not licenses. 

In the field of tax preparation and taxpayer representation, there are 
only three licenses, and they are the EA, the CPA, and an attorney. 

Make sure you choose the right captain before you step on the ship. It 
is critical when attempting to navigate the deep, dark waters of the 

IRS. 

In the spirt of full disclosure, in addition to becoming an Enrolled 
Agent, I have achieved three additional sets of initials: a CTRS, 
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NTPI Graduate Fellow, and an ACT-E. Allow me to explain these 
designations. 

 The NAEA offers a program where one takes 72 hours of
courses over three 24-hour units, all related to taxpayer
representation (not tax return preparation) through their
National Tax Practice Institute (NTPI). The program is only
offered to licensed individuals, meaning that only EAs, CPAs,
or attorneys can take this program. Upon completion, the
professional becomes a Fellow of NTPI. This designation shows
dedication to professional education and competence.

 I am also a Certified Tax Resolution Specialist (CTRS), which is
offered by the ASTPS (American Society of Tax Problem
Solvers). I took a 100-question exam, which included a case to
solve, and was kissing the blessed shoreline once I passed this
difficult exam. Individuals who become a CTRS are
demonstrating their dedication to their craft.

 I recently obtained the ACT – E, Advanced Crypto Tax Expert
designation. This designation was earned after taking 44 classes
and passing a test after each session. It shows that I have the
knowledge to help taxpayers that are involved in the world of
crypto or virtual currency.

I am sharing this information with you so that you are aware that 
not all credentials are created equal. When interviewing potential 
tax professionals with initials after their names other than the ones 
covered here, be sure to ask about them. 
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Ask what those initials mean in the big scheme toward 
solving your problem. After all, you’ll be on the boat 

together and entrusting him or her with your financial 
life. 

You deserve to be certain you have the right one before 
you turn over the controls. 



46 

The CTRS is a specific designation for solving tax resolution issues, 
like the ones we will talk about in this book. The same goes for the 
NTPI fellowship. All other initials relate to many different things, 
some dealing with tax, some not. There are also different 
requirements for earning different credentials. You should also ask 
as to the number of continuing education credits they take, for 
example. 

The bottom line is this: Don’t be shy about asking the questions you 
need to ask to get the full picture when you compare professionals 
and their accomplishments. 

Researching Tax Return Preparers Before You Climb on 
Board 

The IRS has a searchable, sortable public directory at 
https://irs.treasury.gov/rpo/rpo.jsf to search for various tax 
return preparers. This directory contains only those with a valid 
PTIN who hold a professional credential or who have obtained an 
Annual Filing Season Program Record of Completion from the IRS. 

The IRS Directory of Federal Tax Return Preparers with 
Credentials and Select Qualifications contains the name, city, state, 
and zip code of credentialed preparers and Annual Filing Season 
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Program participants. Taxpayers can also research the type of 
credentials or qualifications held by specific tax professionals. It is 
important to note that the listings do not serve as an endorsement 
by the IRS. 

Other Players Who Will You Encounter in the Deep Blue 
Ocean 

In addition to the Internal Revenue Service, there are other 
government agencies that have a hand in what we are discussing. 

One is the U.S. Treasury Investigator General for Tax 
Administrations, or TIGTA. TIGTA’s tag line, as shown on 
www.treasury.gov, is “Promoting Integrity in the Administration 
of Internal Revenue Laws.” The agency was established in 1998 to 
“provide independent oversight of the IRS.” 

TIGTA makes sure that the IRS performs its duties as required by 
law and follows its own policies (Internal Revenue Manual, or 
IRM) and does not cross the line, especially when dealing with 
taxpayers and their representatives. 

As an example, a few years before this book’s publication, there 
was an issue with regards to applications by organizations to be 
considered “not-for-profit,” or tax-exempt, organizations. 
Congress ordered TIGTA to investigate… and investigate they did. 
They did find irregularities in the processes as well as in the 
approval process (or lack of approval, in this case). In fact, many 
high-level IRS personnel were fired or reassigned. Former 
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Commissioner Koskinen came under direct fire for this issue, 
which was partially responsible for his resignation. 

In my opinion, probably the most important “quasi-
government/IRS agency” is the Office of the National Tax 
Advocate, currently headed by Nina Olson. This independent 
department of the Internal Revenue Service was established on July 
30, 1996, two years before TIGTA, as a result of the Congress 
passing the Taxpayer Bill of Rights 2. The Taxpayer Advocate 
Service, or TAS, assists taxpayers and their representatives in 
dealing with the IRS when there is hardship or administrative or 
systemic problems that do not seem to be getting resolved at the 
Agency level (exam, appeals, or collections). Each state has at least 
one case advocate. There are 1,400 case advocates and 1,800 
employees overall that make up the TAS. 

As I mentioned, the Office of the National Tax Advocate (NTA), is 
currently headed by Nina Olson. She is located in Washington, DC. 
Her title is the National Taxpayer Advocate...yes, that’s right, just 
like the office she heads. She is the only Internal Revenue Service 
employee authorized to make legislative suggestions directly to 
Congress, which she does twice a year. These reports, which are 
available to the public though the NTA site at 
https://taxpayeradvocate.irs.gov/reports, identify the top 
problems and issues taxpayers and tax professionals face when 
dealing with the Internal Revenue Service. As Ms. Olson has said, 
“I am truly an independent voice inside the IRS,” as no one sees 
her reports before they are presented to Congress – not even her 
boss, the Commissioner of Internal Revenue. 
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Although the Taxpayer’s Bill of Rights 2 was where the Office of 
the National Tax Advocate got its start, it replaced the Office of the 
Ombudsman (now part of the Department of State). It was not until 
2015, after Ms. Olson repeatedly suggested that a new 
comprehensive Taxpayer Bill of Rights (TIBOR) be enacted, that 
this bill of rights came to be, due to her efforts (more on this in the 
next section).
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CHAPTER 5 
The Protection and Fundamental Rights You 

have with the IRS 

We all know that the Thomas Jefferson wrote the United States Bill 
of Rights. But did you know that as a taxpayer, you have your own 
Bill of Rights? As such, the IRS has adopted a Taxpayer Bill of 
Rights as proposed by National Taxpayer Advocate, Nina Olson. 

The Taxpayer Bill of Rights applies to all taxpayers in their dealings 
with the IRS. It groups the existing rights in the tax code into ten 
fundamental rights, and makes them clear, understandable, and 
accessible. 

These 10 rights hold the IRS to certain standards, just like they hold 
taxpayers and their representatives to specific standards. 
The TIBOR is embedded in Internal Revenue Codes 7803(a)(3), 
which is the section that holds the Internal Revenue Service 
responsible for their actions. 
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1. The Right to Be Informed

Taxpayers have the right to know what they need to do to comply 
with tax laws. They are entitled to clear explanations of the law and 
IRS procedures in all tax forms, instructions, publications, notices, 
and correspondence. They have the right to be informed of IRS 
decisions about their tax accounts and to receive clear explanations 
of the outcomes. 

What This Means for You 

If you receive a notice which fully or partially disallows your 
refund claim, the notice must explain the specific reasons why the 
claim is being disallowed. 

 Generally, if you owe a penalty, each written notice regarding it
must provide an explanation of it, including:

• the name of the penalty,

• the authority to assess the penalty given under the Internal
Revenue Code,

• and how the penalty is calculated.

 During an in-person interview with the IRS as part of an audit,
the IRS employee must explain the audit process and your rights 
under that process. Likewise, during an in-person interview
with the IRS concerning the collection of your tax, the IRS
employee must explain the collection process and your rights
under that process. Generally, the IRS uses Publication 1, Your
Rights as a Taxpayer, as a guideline in meeting this requirement.
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 The IRS must include, on certain notices, the amount (if any) of
the tax, the interest, the penalties you owe, and an explanation
of why you owe these amounts.

 The IRS must inform you in certain publications and
instructions that when you file a joint income tax return with
your spouse, both of you are responsible for all tax due and any
additional amounts found to be due.

 The IRS must inform you in Publication 1, Your Rights as a
Taxpayer, as well as in all collection-related notices that, in
certain circumstances, you may be relieved of all or part of the
tax owed on your joint return. This is sometimes referred to as
“innocent spouse relief.”

 The IRS must also explain in Publication 1, Your Rights as a
Taxpayer, how it selects which taxpayers will be audited.

 If the IRS proposes to assess a tax against you, they will send
you a letter providing the examination report which states the
proposed changes. They will also provide you with the
opportunity for a review by an Appeals Officer if you respond,
generally within 30 days. This letter, which in some cases is the
first communication from the examiner, must provide an
explanation of the entire process, from examination (audit)
through collections, and explain that the Taxpayer Advocate
Service may be able to assist you. Generally, Publication 3498,
The Examination Process, or Publication 3498-A, The Examination
Process (Audits by Mail), is included with this letter.

 If you enter into a payment plan (also known as an installment
agreement), the IRS must send you an annual statement that
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states how much you owed at the beginning of the year, how 
much you paid during the year, and how much your remaining 
balance is. 

 You have the right to access certain IRS records, including
instructions and manuals issued to staff, unless such records are
required or permitted to be withheld under the Internal
Revenue Code, the Freedom of Information Act, or the Privacy
Act. Certain IRS records must be available to you electronically.

 If the IRS is proposing to adjust the amount of tax you owe, you
will typically be sent a Statutory Notice of Deficiency, which
informs you of the proposed change. This notice provides you
with a right to challenge the proposed adjustment in Tax Court
without first paying the proposed adjustment. To exercise this
right, you must file a petition with the Tax Court within 90 days
of the date of the notice being sent (or 150 days if the taxpayer’s
address on the notice is outside the United States, or if the
taxpayer is out of the country at the time the notice is mailed).
Thus, the Statutory Notice of Deficiency is your ticket to Tax
Court.

 The IRS should ensure that its written guidance and
correspondence is accessible, consistent, written in plain
language, and easy to understand.

2. The Right to Quality Service

Taxpayers have the right to receive prompt, courteous, and 
professional assistance in their dealings with the IRS, to be spoken 
to in a way they can easily understand, to receive clear and easily 
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understandable communications from the IRS, and to have a way 
to file complaints about inadequate service. 

What This Means for You 

 The IRS must include information about your right to Taxpayer
Advocate Service (TAS) assistance, and how to contact TAS, in
all notices of deficiency.

 When collecting tax, the IRS should treat you with courtesy.
Generally, the IRS should only contact you between 8 a.m. and
9 p.m. The IRS should not contact you at your place of
employment if the IRS knows, or has reason to know, that your
employer does not allow such contacts.

 If you are an individual taxpayer eligible for Low Income
Taxpayer Clinic (LITC) assistance (generally your income is at
or below 250% of the federal poverty level), the IRS may provide
information to you about your eligibility for assistance from an
LITC.

 For more information, see IRS Publication 4134, Low Income
Taxpayer Clinic List, or find an LITC near you.

 Certain notices written by the IRS must contain the name, phone
number, and identifying number of the IRS employee. All
notices must include a telephone number that the taxpayer may
contact. During a phone call or an in-person interview, the IRS
employee must provide you with his or her name and ID
number.

 The IRS is required to publish the local address and phone
number of IRS offices in local phone books.
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3. The Right to Pay No More than the Correct Amount of Tax 

Taxpayers have the right to pay only the amount of tax legally due 
and to have the IRS apply all tax payments properly. 

What This Means for You 

 If you believe you have overpaid your taxes, you can file a 
refund claim asking for the money back, within certain time 
limits. 

 You may request that any amount owed be removed if it 
exceeds the correct amount due under the law, if the IRS has 
assessed it after the period allowed by law, or if the assessment 
was done in error or violation of the law. 

 You may request that the IRS remove any interest from your 
account that was caused by the IRS’s unreasonable errors or 
delays. For example, if the IRS delays issuing a statutory notice 
of deficiency because the assigned employee was away for 
several months attending training, and interest accrues during 
this time, the IRS may abate this interest as a result of the delay. 
IRC § 6404(e) 

 If you have a legitimate doubt that you owe part or all of the tax 
debt, you can submit a settlement offer, called an Offer in 
Compromise (Doubt as to Liability) on Form 656-L. 
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 You will receive an annual notice from the IRS stating the
amount of the tax due, which will help you check that all
payments you made were received and correctly applied.

 If you enter into a payment plan (also known as an installment
agreement), the IRS must send you an annual statement that
states how much you owe at the beginning of the year, how
much you paid during the year, and your year-end balance.

4. The Right to Challenge the IRS’s Position and Be Heard

Taxpayers have the right to raise objections and provide additional 
documentation in response to formal IRS actions or proposed 
actions, to expect that the IRS will consider their timely objections 
and documentation promptly and fairly, and to receive a response 
if the IRS does not agree with their position. 

What This Means for You 

 If the IRS notifies you that your tax return has a math or clerical
error, you have 60 days to tell the IRS that you disagree. You
should provide photocopies of any records that may help
correct the error. In addition, you may call the number listed on
your notice or bill for help. If the IRS agrees with your position,
they will make the necessary adjustment to your account and
send you a corrected notice.

 If the IRS does not adopt your position, it will send a notice
proposing a tax adjustment (known as a statutory notice of
deficiency). The statutory notice of deficiency gives you the
right to challenge the proposed adjustment in the United States
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Tax Court before paying it. To do this, you need to file a petition 
within 90 days of the date of the notice (150 days if the notice is 
addressed to you outside the United States). For more 
information about the United States Tax Court, see the 
Court’s taxpayer information page. 

 If you submit documentation or raise objections during a return
examination (or audit), and the IRS does not agree with your
position, it will issue you a statutory notice of deficiency. This
notice will explain why the IRS is increasing your tax, which
gives you the right to petition the U.S. Tax Court prior to paying
the tax.

 When the IRS notifies you of plans to levy your bank account or
other property, you’ll generally have an opportunity to request
a hearing before the Office of Appeals. Also, you’ll generally
have an opportunity to appeal the proposed or actual filing of a
notice of federal tax lien.

5. The Right to Appeal an IRS Decision in an Independent Forum

Taxpayers are entitled to a fair and impartial administrative appeal 
of most IRS decisions, including many penalties, and have the right 
to receive a written response regarding the Office of Appeals’ 
decision. Taxpayers generally have the right to take their cases to 
court. 

What This Means for You 

 The Commissioner must ensure an independent IRS Office of
Appeals, separate from the IRS Office that initially reviewed
your case. Generally, Appeals cannot discuss a case with the IRS
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unless you or your representative is given the opportunity to be 
present. 

 The IRS must ensure that an appeals officer is regularly
available within each state.

 If you do not agree with the proposed adjustment as a result of
an examination (audit), you have the right to an administrative
appeal.

 In certain situations, a taxpayer has the opportunity to request a
conference with the Office of Appeals.

 You have the right to request an independent review conducted
by the Office of Appeals prior to the termination of your
installment agreement.

 If the IRS is proposing to adjust the amount of tax you owe, you
will typically be sent a Statutory Notice of Deficiency, which
informs you of the proposed change. This notice also informs
you of your right to challenge the proposed adjustment in Tax
Court without first paying the proposed adjustment. Thus, the
statutory notice of deficiency is your ticket to Tax Court.

 To exercise your right to challenge the proposed adjustment in
Tax Court without first paying the proposed adjustment, you
must file a petition with the Tax Court within 90 days of the date
of the notice being sent (or 150 days if the taxpayer’s address on
the notice is outside the United States, or if the taxpayer is out
of the country at the time the notice is mailed).

 Under certain circumstances, the Office of Appeals has the
exclusive authority to settle your case. Generally, for the four
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months after you petition the Tax Court, Appeals will be the 
only office within the IRS that can settle your case, as long as the 
Statutory Notice of Deficiency or other notice of determination 
was not issued by Appeals. 

 Generally, you are entitled to request a Collection Due Process
hearing to dispute the first proposed levy action relating to a
particular tax liability. The independent IRS
Appeals/Settlement Officer conducting your hearing must have 
no prior involvement with the taxes the IRS is attempting to
collect. If you disagree with the hearing officer’s determination,
you can challenge it in Tax Court.

 If the IRS rejects your request for an offer in compromise (which
asks the IRS to settle your tax debt for less than the amount
owed) or for a payment plan (called an installment agreement),
then you may seek an independent review of the rejection by the
IRS Office of Appeals.

 You can generally request that an issue you have not been able
to resolve with the IRS examination or collection division be
transferred to the Office of Appeals. For issues that are
unresolved after working with Appeals, you may request non-
binding mediation (where a neutral third party will help you try
to reach a settlement) or binding arbitration (where you and the
IRS will be bound by a third party’s decision). You may also
request non-binding mediation or arbitration after
unsuccessfully trying to enter into a closing agreement or offer
in compromise.

 Generally, if you have fully paid the tax, and your tax refund
claim is denied or if no action is taken on the claim within six
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months, then you may file a refund suit in a United States 
District Court or the United States Court of Federal Claims. 

 In very limited circumstances, you can ask the court to make a
determination on certain tax issues prior to an actual dispute
between you and the IRS. For example, a court may be able to
determine whether an organization is tax-exempt or if a
retirement plan is valid.

 A jeopardy levy or assessment allows the IRS, in very limited
circumstances, to bypass normal administrative safeguards and
protections. For example, the IRS may issue a jeopardy levy if
the IRS has knowledge that you are fleeing the country. If the
IRS makes such a jeopardy levy or assessment, you have the
right to file a lawsuit, and the court will determine whether the
levy or assessment was reasonable under the circumstances as
well as whether the amount is appropriate.

6. The Right to Finality

Taxpayers have the right to know the maximum amount of time 
they have to challenge the IRS’s position, as well as the maximum 
amount of time the IRS has to audit a particular tax year or collect 
a tax debt. Taxpayers have the right to know when the IRS has 
finished an audit. 

What this means for you 

 The IRS generally has three years from the date you file your
return to assess any additional tax for that tax year. There are
some limited exceptions to this rule. For example, if you fail to
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file a return, or you file a false or fraudulent return, the IRS has 
an unlimited amount of time to assess tax for that tax year. 

 The IRS generally has 10 years from the assessment date to 
collect unpaid taxes from you. The IRS can’t extend this 10-year 
period unless you agree to extend the period as part of an 
installment agreement to pay your tax debt, or the IRS obtains a 
court judgment. However, there are some situations where the 
IRS may suspend the ten-year collection period and resume it 
later. The IRS may be able to do this if there’s a period when the 
IRS cannot collect, such as times of bankruptcy or a collection 
due process proceeding. 

 If you believe you have overpaid your taxes, you can file a 
refund claim asking for the money back. Generally, you must 
file a refund claim within three years from the date you filed 
your original return, or two years from the date you paid the 
tax, whichever is later. 

 If the IRS sends you a notice proposing additional tax (statutory 
notice of deficiency), the notice must include the deadline for 
when you can file a petition with the Tax Court to challenge the 
amount proposed. 

 To timely challenge a statutory notice of deficiency in Tax Court, 
you must file your petition within 90 days of the date of the 
statutory notice (150 days if the taxpayer’s address on the notice 
is outside the United States or if the taxpayer is out of the 
country at the time the notice is mailed). If you do not timely file 
a petition, the IRS will assess the amount proposed in the 
statutory notice and you will receive a bill. 
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 Generally, the IRS can only examine (audit) your tax return once 
for any given tax year. However, the IRS may reopen a 
previously examined return if they find it necessary. For 
example, if there is evidence of fraud, the IRS can reopen an 
exam. 

 
7. The Right to Privacy 

Taxpayers have the right to expect that any IRS inquiry, 
examination, or enforcement action will comply with the law, be 
no more intrusive than necessary, and will respect all due process 
rights, including search and seizure protections and a collection 
due process hearing where applicable. 

What This Means for You 

 During a collection due process hearing, an independent IRS 
Appeals/Settlement Officer must consider whether the IRS’s 
lien filing balances the government’s need for the efficient 
collection of taxes with your legitimate concern that the IRS’s 
collection actions are no more intrusive than necessary. 

 The IRS cannot levy any of your personal property in the 
following situations: before it sends you a notice of demand, 
while you have a request for a payment plan pending, and if the 
IRS will not recover any money from seizing and selling your 
property. 

 The IRS cannot seize certain personal items, such as necessary 
schoolbooks, clothing, undelivered mail, certain amounts of 
furniture and household items, and tools of a trade. 
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 There are limits on the amount of wages that the IRS can levy 
(seize) in order to collect tax that you owe. A portion of wages 
equivalent to the standard deduction combined with any 
deductions for personal exemptions is protected from levy. 

 The IRS cannot seize your personal residence, including a 
residence used as a principal residence by your spouse, former 
spouse, or minor child, without first getting court approval, and 
it must show there is no reasonable alternative for collecting the 
tax debt from you. 

 The revenue officer must attempt to personally contact you, and 
if you indicate the seizure would cause a hardship, he or she 
must assist you in contacting the Taxpayer Advocate Service if 
not providing the requested relief. 

 The IRS issued interim guidance that extends these protections 
to suits to foreclose a lien on a principal residence. According to 
this guidance, the IRS should not pursue a suit to foreclose a lien 
on your principal residence unless it has considered hardship 
issues and there are no reasonable administrative remedies. 

 As soon as practicable after seizure, the IRS must provide 
written notice to the owner of the property that the property will 
be put up for sale. Before the sale of the property, the IRS shall 
determine a minimum bid price. Before the property is sold, if 
the owner of the property pays the amount of the tax liability 
plus the expenses associated with the seizure, the IRS will return 
the property to the owner. Within 180 days after the sale, any 
person having an interest in the property may redeem the 
property sold by paying the amount the purchaser paid plus 
interest. 
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 If the IRS sells your property, you will receive a breakdown of
how the money received from the sale of your property was
applied to your tax debt.

 Under § 3421 of the Restructuring and Reform Act of 1998, IRS
employees are required, “where appropriate,” to seek approval
by a supervisor prior to filing a Notice of Federal Tax Lien.
Section 3421 further requires that disciplinary actions be taken
when such approval is not obtained.

 The IRS should not seek intrusive and extraneous information
about your lifestyle during an audit if there is no reasonable
indication that you have unreported income.

 If you submit an offer to settle your tax debt, and the offer relates
only to how much you owe (known as a Doubt as to Liability
Offer in Compromise), you do not need to submit any financial
documentation.

8. The Right to Confidentiality

Taxpayers have the right to expect that any information they 
provide to the IRS will not be disclosed unless authorized by the 
taxpayer or by law. Taxpayers have the right to expect the IRS to 
investigate and take appropriate action against its employees, 
return preparers, and others who wrongfully use or disclose 
taxpayer return information. 

What This Means for You 

 In general, the IRS may not disclose your tax information to
third parties unless you give it permission, e.g., you request that
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your professional disclose information in connection with a 
mortgage or student loan application. 

 If a tax return preparer discloses or uses your tax information 
for any purpose other than for tax preparation, the preparer may 
be subject to civil penalties. If the disclosure or improper use is 
done knowingly or recklessly, the preparer may also be subject 
to criminal fines and imprisonment. 

 Communications between you and an attorney with respect to 
legal advice the attorney gives you are generally privileged. A 
similar privilege applies to tax advice you receive from an 
individual who is authorized to practice before the IRS (e.g., 
Certified Public Accountant, Enrolled Agent, and enrolled 
actuary), but only to the extent that the communication between 
you and that individual would be privileged if it had been 
between you and an attorney. For example, communication 
between you and an individual authorized to practice before the 
IRS regarding the preparation of a tax return is not privileged 
because there would be no similar privilege between a taxpayer 
and an attorney. The privilege relating to taxpayer 
communications with an individual authorized to practice 
before the IRS only applies in the context of noncriminal tax 
matters before the IRS, and noncriminal tax proceedings in a 
federal court where the United States is a party. 

 In general, the IRS cannot contact third parties, e.g., your 
employer, neighbors, or bank, to obtain information about 
adjusting or collecting your tax liability, unless it provides you 
with reasonable notice in advance. Subject to some exceptions, 
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the IRS is required to periodically provide you a list of the third-
party contacts upon request. 

 The National Taxpayer Advocate and Local Taxpayer
Advocates may decide whether to share with the IRS any
information you (or your representative) provide them
regarding your tax matter, including the fact that you’ve
contacted the Taxpayer Advocate Service.

9. The Right to Retain Representation

Taxpayers have the right to retain an authorized representative of 
their choice to represent them in their dealings with the IRS. 
Taxpayers have the right to be told that, if they cannot afford to 
hire a representative, they may be eligible for assistance from a 
Low-Income Taxpayer Clinic. 

What This Means for You 

 If you have won your case in court, under certain conditions,
you may be entitled to recover certain reasonable administrative
and litigation costs related to your dispute with the IRS.

 In most situations, the IRS must suspend an interview if you
request to consult with a representative, such as an attorney,
CPA, or Enrolled Agent.

 You may select a person, such as an attorney, CPA, or Enrolled
Agent to represent you in an interview with the IRS. The IRS
cannot require that you attend with your representative, unless
it formally summons you to appear.
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 If you are an individual taxpayer eligible for Low Income
Taxpayer Clinic (LITC) assistance (generally your income must
be at or below 250 percent of the federal poverty level), you may
ask an LITC to represent you (for free or a minimal fee) in your
tax dispute before the IRS or federal court.

10. The Right to a Fair and Just Tax System

Taxpayers have the right to expect the tax system to consider facts 
and circumstances that might affect their underlying liabilities, 
ability to pay, or ability to provide information in a timely matter. 
Taxpayers have the right to receive assistance from the Taxpayer 
Advocate Service if they are experiencing financial difficulty or if 
the IRS has not resolved their tax issues properly and in a timely 
manner through its normal channels. 

What This Means for You 

 If you cannot pay your tax debt in full and you meet certain
conditions, you can enter into a payment plan with the IRS
where you pay a set amount over time, generally on a monthly
basis.

 You may request that any amount owed be eliminated if it
exceeds the correct amount due under the law, if the IRS has
assessed it after the period allowed by law, or if the assessment
was done in error or in violation of the law.

 You may request that the IRS remove any interest from your
account that was caused by the IRS’s unreasonable errors or
delays. For example, if the IRS delays issuing a statutory notice
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of deficiency because the assigned employee was away for 
several months attending training, and interest accrues during 
this time, the IRS may abate the interest as a result of the delay. 

 The time limit for asking for the taxes you overpaid to be
refunded may be suspended during the time you are unable to
manage your financial affairs due to a mental or physical health
problem.

 If you have acted with reasonable care, you may be entitled to
relief from certain penalties. Additionally, if you have a
reasonable basis for taking a particular tax position, such as a
claim for a refund, you may be entitled to relief from certain
penalties. Reliance on the advice of a tax professional can, in
certain circumstances, represent reasonable cause for the
abatement of certain penalties.

 If you use a return preparer who takes an unreasonable or
reckless position that results in underreporting your tax, that
preparer may be subject to penalties.

 You can submit an offer in compromise asking the IRS to settle
your tax debt for less than the full amount if you believe that: (1)
you do not owe all or part of the tax debt, (2) if you are unable
to pay all of the tax debt within the time permitted by law to
collect, or (3) there are factors such as equity, hardship, or public
policy that you think the IRS should consider in determining
whether to compromise your liability.

 If you are experiencing a significant hardship because of an IRS
action or inaction, you may be eligible for assistance from the
Taxpayer Advocate Service (TAS). A significant hardship occurs
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when a tax problem causes you financial difficulties or you have 
been unable to resolve your problem through normal IRS 
channels. You may also be eligible if you believe an IRS system 
or procedure isn’t working as it should. IRC § 7803(c) 

 You have the right to request that the Taxpayer Advocate
Service issue a Taxpayer Assistance Order (TAO) on your behalf
if you are experiencing a significant hardship. TAS can issue a
TAO ordering the IRS to take certain actions, cease certain
actions, or refrain from taking certain actions. It can also order
the IRS to reconsider, escalate to a higher level, or speed up an
action.

 If you are trying to settle your tax debt with an offer in
compromise based on your inability to pay, the IRS considers
your income, assets, and expenses in deciding whether to accept
your offer. Generally, the IRS uses guidelines for standard
allowances to determine cost of living expenses, unless you will
not be able to pay your basic living expenses. In that case, the
IRS must consider your actual expenses. If you are offering to
settle because you believe you don’t owe the tax liability, you
will not need to submit financial information.

 If you are a low-income taxpayer trying to settle your tax debt
with an offer in compromise, the IRS cannot reject your offer
solely on the basis of the amount of the offer. For example, it
cannot reject an offer solely because the amount offered is so low 
it does not cover the IRS costs for processing it.

 If you submit an offer to settle your tax debt, and the offer relates
only to how much you owe (known as a Doubt as to Liability
Offer in Compromise), the IRS cannot reject your offer solely
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because it cannot locate your tax return to verify how much you 
owe. 

 The IRS cannot levy (seize) all of your wages to collect your 
unpaid tax. A portion will be exempt from levy so that you can 
pay your basic living expenses. 

 The IRS must release all or part of a levy and notify the person 
upon whom the levy was made if one of the following situations 
exist (1) the underlying liability is satisfied or becomes 
unenforceable due to the lapse of time, (2) the taxpayer enters 
into an installment agreement (unless the agreement specifies 
otherwise), (3) the release of the levy will facilitate collection of 
liability, (4) the IRS determines the levy is creating an economic 
hardship for the taxpayer, or (5) the fair market value of the 
property levied is greater than the liability, and releasing the 
levy on part of the property would not impair collection of the 
underlying liability. 

 If you are an individual taxpayer eligible for Low Income 
Taxpayer Clinic (LITC) assistance (generally your income must 
be at or below 250 percent of the federal poverty level 
guidelines), you have the right to seek assistance from an LITC 
to ensure that your particular facts and circumstances are being 
considered by the IRS. A Statutory Notice of Deficiency is your 
ticket to Tax Court.
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CHAPTER 6 
The Internal Revenue Service Has a Right to 

Their Interests, and Yours as Well 

Budget cuts or not, the IRS holds all the winning cards 
here. First, they can conclude that there is a debt, plus 
penalties and interest, and, second, they have several 

avenues at their disposal to collect that debt. 

The first avenue they can use to collect a debt is a tax lien. A lien is 
the government’s claim on the taxpayer’s property. 

The law generally defines a lien as a charge of encumbrance that 
one person has on the property of another as security for a debt, in 
this case a federal or state tax debt. 

Liens, as it states in the IRS guidebook, the Internal Revenue Manual 
(§5.17.2.2, revised on 3/19/18), can be categorized into three types:
Common Law, Consensual and Statutory.

General liens are also called “silent liens.” 
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Why silent? 

As the name implies, no one is notified of the issuance of the lien 
when it is placed on the county records. The IRS does not notify the 
tax debtor when the lien is placed, nor does it notify any credit 
reporting agencies, for that matter. However, rest assured, the 
credit bureaus do find out and the debtor’s credit score can be 
impacted, typically some 30 to 35 points or more. 

According to an article on CreditKarma.com, the exact impact 
depends on several factors. Those factors are: 

 How old the lien is

 Which scoring model is used and how heavily each weighs on
that lien

• Vantage Score 3.0®

• FICO®

 Whether the lien is paid or still open

However, it should be noted that, in July 2017, the credit bureaus 
(Experian, Transunion, and Equifax) removed the judgement date 
as well as about half of all tax lien data reports. This is based on a 
report by the National Consumer Protection Agency that 
recommended making credit reports more consumer-friendly and 
accurate, with the removal of old, paid-off liens, for example. As 
such, as of April 16, 2018, the three credit bureaus announced that 
tax lien data will not be reported. As many as 11% of Americans 



73 

with tax liens saw a rise in their credit score by as much as 30 
points, practically overnight. 

Be aware that just because the three credit bureaus do 
not report a tax lien, it does not mean the lien does not 

exist. It hasn’t magically disappeared as if it passed 
through the Bermuda Triangle; it is on the county 

records and, if not paid, is still very much active… 
which means collection activity by the IRS will 

continue. 
All hands on deck! 

When the tax debt is $10,000 or more, the government places this 
lien against all property you currently own or will own. Believe it 
or not, this is actually an improvement in your favor. Prior to the 
enactment of the Fresh Start Initiative, the threshold for triggering 
a lien was only $5,000 – half of what it is now. At least we’re moving 
in the right direction, folks! 

I want to address a common misconception regarding liens. This is 
that the IRS will take your property once a lien is in place. That is 
where confusion arises between a lien and levy. 

You might be asking what authority gave the Internal Revenue 
Service the right to issue these silent liens? Congress, that’s who, as 
codified in §6321. However, the silent lien has a low priority. That 
honor goes to the NFTL, the Notice of Federal Tax Lien, which we 
will discuss later. 
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The lien remains in effect up to the earlier of the date the debt is 
paid in full or the Collections Statute of Limitations (CSOL) expires. 
This is also known as the Collection Statute Expiration Date, or 
CSED. 

The CSED is generally 10 years from the date the return is filed, 
which is when the tax is self-assessed (as mentioned earlier). Per 
statute (the law), the IRS cannot collect on a tax debt that is 10 or 
more years old. It is then “written off” and the lien should be 
removed. Prior to that, any tax return overpayment, whether you 
ask for a refund or request that it be applied to the next year’s tax, 
is used as an offset against a past tax debt. 

As quoted in the IRS’ Internal Revenue Manual in §5.1.19, “Each tax 
assessment has a Collection Statute Expiration Date (CSED). 
Internal Revenue Code section 6502 provides that the length of the 
period for collection after assessment of a tax liability is 10 years. 
The collection statute expiration ends the government's right to 
pursue collection of a liability.” 

I must make you aware that any statute is not absolute. This is a 
perfect case in point. In certain circumstances, the collection statute 
expiration date can be extended beyond the 10 years for a variety 
of reasons. 

Certain actions can “stop the clock” on collection activity, which extends 
the time that the IRS is allowed to collect. This stopping of the clock is 
called tolling. Everything comes to standstill – the IRS has its anchor 
moored and it’s not coming after you…for now. 
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Actions that can Trigger Tolling, or What Stops the 
Clock 

 Leaving the Country

• If you are thinking about leaving the country for a few years
to allow the clock to run out… think again. The CSED stops
running when you hit international waters, and it stays
stopped for the entire time you are outside our borders. You
may ask how will the IRS even know that I’m gone? Trust
me, they know. They know because they share information
with both Customs and Homeland Security.

 Bankruptcy Filing

• The CSED is tolled while your case is in progress, whether
you are filing for a chapter 7 or chapter 13. So, if the debt
isn’t discharged as a result of the bankruptcy (and not all
tax debt is dischargeable… but that’s for another book), the
IRS will be waiting, and it will be waiting at the same spot
on the clock.

 Request was Made for “Separation of Joint and Several
Liability” (§6015, et al)

• This is done via an innocent spouse filing.

• This means that one spouse claims that the other spouse
should be held solely responsible for the tax.

 Offer In Compromise

• If you think the IRS collection department or the IRS
Revenue Officer is encouraging you to file an offer in
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compromise because you are a good candidate for one, you 
are probably mistaken. Filing an offer allows the IRS to see 
all of your financial history and stops the clock from 
running. In the IRS Revenue Officer’s mind, your income 
may be going up while you wait for the offer to be rejected 
(55% to 60% are rejected) and he or she will be waiting at 
the end with the same amount of time to collect as when 
you filed the offer. 

§ Collection Due Process Hearing Request

• The IRS must issue a “final” notice of intent to levy before 

it can hit your bank account and paycheck. When it does, 
an opportunity arises for you to appeal collection and 

propose alternatives, such as a payment plan or an OIC. The 

problem with a CDP hearing request is that the CSED is 

tolled after it is filed, and the tolling continues until the 

hearing is over, which may be a long time if you use the 

right to appeal oir go to tax court.

§ Installment Agreement Request

• The clock stops while the IRS is considering your 

Installment Agreement Request.

§ Fraud

• You can’t defend an IRS collection suit by arguing that the 

CSED has run out if it was your own fraud that prevented 

collection in the first place.

§ Someone Else has Your Stuff
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• The CSED is tolled when your things are in the control or
custody of a court (which is, arguably, someone else), or
even by the IRS in some circumstances (i.e., wrongful
seizure).

 You can also agree to extend the statute, though this is a very
rare occurrence.

What happens if there is plenty of time to go on the CSED and you 
have not paid, requested payment plans, or have just plain ignored 
any of the letters from the Internal Revenue Service? The IRS issues 
a series of letters. 

You may want to refer to my first book (in print, Kindle, and audio 
book), Now What? I Received a Tax Notice from the IRS. Help! 
(https://www.amazon.com/What-Notice-IRS-Help-Life-
preserving/dp/0692997156). There, you will find a complete list of 
IRS notices as well as explanations of what each means to you. 

The notice I am specifically referring to is IRS Notice CP 504, Notice 
of Intent to Levy. This is the notice that you have a balance due on 
your tax account. The IRS will have previously sent you notices 
about a balance due. This urgent notice again alerts you that there 
is an outstanding balance, and the IRS intends to levy or take your 
state tax refunds. 

If you ignore this, the “fun” begins. 

Besides taking your refund from a future return (even without 
sending you various notices other than a past tax due notice), there 
are many other ways that the IRS can get the money that is owed 
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to them. At some point, they can levy your bank accounts, garnish 
your wages, social security benefits, and pensions payments, or, if 
applicable, take state tax refunds. 

Unbeknownst to many, the IRS and various state departments of 
revenue have agreements with each other. These agreements are a 
part of the Federal Offset Program which we will go over in detail 
later. 

Though the CP504 is serious notice and should be addressed 
immediately, this notice does not have the authority to actually 
levy your assets. That honor belongs to the IRS CP90/CP297 
notices. However, it is serious enough for the IRS to notify you that 
your assets or wages can be put into play if the back taxes are 
ignored. However, it is “just” a notice that the IRS intends to levy, 
not that they will, YET! 

Think of it this way: getting a CP 504 notice means 
that the winds are picking up and the clouds are rolling 

in… there’s a storm ahead. 
An LT1058 or LT11 notice means the storm is upon 

you…take evasive action NOW or lose it all! 

The Internal Revenue Code (§6330) requires that the IRS send a 
“Final Notice – Notice of Intent To Levy And Notice Of Your 
Right To A Hearing” (IRS CP90/CP297.) before they take action. 
The IRS cannot actually issue a levy or seize your property until 
they advise you that you have a right to an appeal via a Collection 
Due Process Hearing (CDP). However, the CP504 does not say that. 
However, it does state that you have 30 days to make arrangements 
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to pay the tax, penalties and interest. The LT1058 or LT11 notice 
has this specific language (it is in the actual header of the notice). 

This will give you time to consult with your experienced tax 
professional to gather the necessary information needed 
to determine your course of action; to pay the tax in full, or pay 
a lesser amount negotiated in a partial pay installment 
arrangement or an offer in compromise. 

A CDP allows you to present the facts demonstrating that 
you cannot pay the tax. You are taking advantage of the 
collections due process when you voluntarily apply for any of the 
other collection alternatives at your disposal: apply to be placed 
in currently not collectible or CNC status, request a full pay 
installment plan, a partial pay installment agreement 
(PPIA), or an Offer in Compromise (OIC).  

If you have to file all the same forms and provide the 
same documentation whether you request a CDP or not, why go 
through the hassle and expense (unless you are representing 
yourself, which is not highly recommended)? It preserves 
your judicial rights to go to tax court. Not that you would go 
before a U.S. Tax Court Judge, as many do not, but if you want to, 
you cannot if you miss the deadline of the CDP. If you miss the 
deadline, there is an alternative; a request for an equivalent 
hearing. However, if you do this, you cannot then go to tax court. 
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As I stated before, most tax court petitions do not make it to court, 
as they are remanded (sent back) to the appeals division. 

Requesting a CDP stops all “enforced” collections. No more letters, 
no more threats (except maybe from the Appeals officer who will 
be hearing your case). They will request the data by a certain date 
and set up a hearing date, which can be over the phone (if assigned 
to a campus) or in person (highly recommended). 

The downside to all of this is that the clock stops ticking while the 
hearing is in play. Therefore, you and your representative must be 
cognizant of the dates for the various statutes of limitations, 
especially the CSED. 

Does this let you off the hook? Not so fast, Kimosabe. 

You will not get collection notices and your assets will not be 
levied, nor will your wages be garnished. However, it is only 
temporary if you cannot come to an agreement with Appeals 
officer. You have a matter of weeks, not months, to figure out what 
you want to do. 

So, what is the real difference between the LT1058 and LT11 
notices? The LT11 is a final notice of intent to seize your property, 
not just take your money. Semantics? Maybe, but to the IRS is it is 
a big difference. However, like the LT1058, you have 30 days to 
request a CDP hearing.
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CHAPTER 7 
Levy – to Impose a Tax, the Amount Owed to 

the IRS 

After all the notices are sent (and received?), the threats 
that the Internal Revenue Service will come to take 

your property start to become real. The IRS is 
commandeering your ship and pirating your stuff. 

 
The most common method by which the IRS does this is called a 
levy or seizure. Simply stated, a levy is where the IRS takes your 
property in order to pay off a tax debt you owe. 

The question is, what can they levy? 

Two of the most common types of levies are a bank levy and a wage 
garnishment. The IRS will issue a levy notice to all the banks that 
they find under your name and social security number (and believe 
me, they know) and request that X number of dollars be handed 
over to them. 
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If you don’t have enough money to cover your outstanding tax 
debt, the amount the IRS levies is whatever is in the account on the 
day of the levy. 

As stated in IRS publication 594, after the levy is issued, the bank 
will hold the available funds and give you 21 days to resolve any 
disputes about who owns the account before sending the money to 
the IRS. After 21 days, the bank will send the money to the IRS, 
along with any interest earned on that amount, unless you have 
resolved the issue in some other way. 

Generally, notices regarding levies are mailed by regular mail… so 
don’t ignore your mailbox! 

The IRS generally uses Form 668–A(C)DO to levy property that a 
third party is holding, such as a bank or even business receivables. 

As I said before, the money to be turned over is the amount 
requested on the day the levy notice is issued. If you win the lottery 
the next day, or the day after they take the money, they cannot 
touch that cash – unless the Internal Revenue Service issues 
another levy. 

However, before they execute the levy, the IRS has to send you a 
bill entitled “Final Notice – Notice of Intent To Levy And Notice 
Of Your Right To A Hearing” via Form LT1058. Anyone who 
receives this IRS bill should immediately send out an SOS to a tax 
professional such as an Enrolled Agent or CPA, one that is 
experienced in these issues, as you only have a short window (30 
days) to save your ship. By doing so, you may be able to make 
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arrangements to pay the liability or enter into one of the collection 
alternatives, instead of having the IRS proceed with the levy. 

It’s also important that those who receive a levy for their 
employees, vendors, customers, or other third parties comply with 
it. Failure to do so may subject the party receiving the levy to 
personal liability for the levy. 

When the IRS is in the Wrong - You’re Guilty Until 
Proven Innocent 

Normally you would only have the 30 days to take action before 
the IRS levies your property after you receive Form LT1058. 
However, the IRS gives individuals and businesses additional time 
to file an administrative claim or to bring a civil action for wrongful 
levy or seizure. 

In fact, The Tax Cuts and Jobs Act of 2017 enacted in December of 
that year, extended the time limit for filing an administrative claim 
as well as for bringing a suit for wrongful levy from nine months 
to two years. 

If an administrative claim for return of the property is made within 
the two-year period, the two-year period for bringing a suit is 
extended for 12 months from the date of filing of the claim or for 
six months from the disallowance of the claim, whichever is 
shorter. The change in law applies to levies made after December 
22, 2017, and, on or before that date, if the previous nine-month 
period hadn’t yet expired. 
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The timeframes apply when the IRS has already sold the property 
it levied. As under prior law, there is no time limit for an 
administrative claim if the IRS still has the property it levied. Also, 
taxpayers may not file a wrongful levy claim or bring a wrongful 
levy suit, as the law only applies to those other than the taxpayer. 
Usually, wrongful levy claims involve situations where an 
individual or business believes that either the property belongs to 
them, or they have a superior claim to the property that the IRS is 
not recognizing. 

To file an administrative wrongful levy claim, send a letter to the 
IRS Advisory Group for the area where the levy was made. For a 
list of Advisory Group offices, see Publication 4235, Collection 
Advisory Group Numbers and Addresses, available on IRS.gov. 

If, following a claim, the IRS determines it has wrongfully levied 
property, it will return one of the following: 

 the property, 

 an amount of money equal to the amount of money levied, or 

 an amount of money equal to the money received from the sale 
of the property. 

 
Anyone whose wrongful levy claim is denied by the IRS has the 
right to appeal through the agency’s Collection Appeals Program. 
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Hitting You Where it Hurts: Your Paycheck 

The next most common levy method is wage garnishment. This is 
where the IRS instructs your employer to withhold money from 
your check each period and hand it over to the IRS. 

As you can imagine, a wage garnishment causes the most angst to 
the taxpayer. The employee walks into their place of employment 
and gets called into their HR department – or, worse, their boss’s 
office – and is told that the money will be withheld from his or her 
paycheck. I am sure that this is money you really can’t afford to 
lose. If you employer does receive a notice, they have no choice but 
to take care of it immediately. 

The IRS uses Form 668–W(ICS) or 668-W(C)DO to levy an 
individual's wages, salary (including fees, bonuses, commissions, 
and similar items), or other income. Form 668-W(ICS) and/or 668-
W(C)(DO) also provides notice of a levy on a taxpayer's benefit or 
retirement income. 

Your employer will receive a Form 668-W(ICS) or 668-W(C)DO, 
Notice of Levy on Wages, Salary and Other Income (or other levy 
form) before they are required to withhold and send any funds 
from your wages to the IRS. 

The Internal Revenue Code allows for continuous levies with 
respect to wages, salaries and certain other types of property. This 
means that a levy on wages and salaries continuously attaches until 
it is released. Examples of property continuously attached include: 

 Salary and wages 



 
86 

 Deferred compensation payments, such as retirement or 
pension income 

 
In the case of a levy on wages, your employer will pay you any 
amount exempt from the levy. The IRS calculates the exempt 
amount based on the standard deduction and the number of 
personal exemptions the employee is allowed. 

IRS Publication 1494, which is mailed with Form 668-W(ICS) or 
668-W(C)DO, explains to the employer how to compute the 
amount exempt from levy. A levy includes a Statement of 
Exemptions and Filing Status. The employer gives this statement 
to the employee to complete and return within three days. If the 
employer does not receive the statement in three days, the exempt 
amount is figured as if the person is married filing separately with 
one exemption. The IRS will notify the employer when the 
taxpayer is not entitled to exemptions to the levy. 

The amount withheld from your paycheck can be further reduced 
by court ordered payments like child support and alimony Just be 
aware, you are allowed to keep some of your pay, but it may not 
be enough to live on. Refer to Publication 1494 that the IRS will 
send you, via https://www.irs.gov/pub/irs-pdf/p1494.pdf, or in 
the withholding amounts exhibit in this book. 

If a wage levy continues from one calendar year to the next, the 
employee may submit a new Statement of Exemptions and Filing 
Status and ask their employer to re-compute the exempt amount. I 
have included an exhibit of this here as well as in the appendix. 
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Your Business and Tax Debt 

You may be wondering if the same IRS rules apply to businesses as 
they do to individuals. Will the IRS levy your business? 

Let’s talk first about LLCs, or Limited Liability Companies. LLCs 
have become very popular over the past decade (or more), as they 
give taxpayers several filing options and benefits. This is because 
they are considered “disregarded entities.” 

In other words, the way in which an LLC is taxed depends entirely 
upon how you set it up (structure it) and whether the members 
(another name for the owners or, in corporate terms, the 
shareholders) make an election to have it treated in a particular 
way for tax purposes. 
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For example, a single member LLC (no other owners or partners, 
though it can have multiple officers or managers) can be treated as 
either a corporation or a sole proprietorship. If the single member 
does not make a special election, the LLC is, by default, treated as 
a sole proprietorship. A multi-member LLC can be treated as either 
a partnership or a corporation. If no election is made, by default, 
the multi-member LLC is considered a partnership. You should 
consult your experienced tax advisor on the best way to tax 
yourself, as every circumstance is different. You should talk with 
an attorney experienced in liability protection to determine 
whether should you “organize” as an LLC or “incorporate” your 
entity. He or she will advise you based on the state (or states) in 
which you are conducting business as well as on what is best for 
your business model. 

Let’s say that you did organize as an LLC and you did not elect to 
be taxed as a corporation on the advice of your advisors. If the LLC 
structure is “disregarded,” why bother to set it up in the first place? 
Understand that the term “disregarded” applies only to the way 
the entity is treated for federal income tax purposes. 

Since LLCs became a creature of state law and have 
fallen into favor with attorneys and tax advisors, 
Congress has not seen fit to amend the tax laws to 
expressly provide the way that they are taxed. (By 

contrast, the tax code spends hundreds of pages 
addressing how corporations, partnerships, trusts and 

sole proprietorships are to be taxed). 
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The question of how LLCs are taxed was therefore made a matter 
of regulation. LLCs are given the option to simply elect how they 
are to be treated for tax purposes, and the IRS must live with that 
election. 

So, what happens to an LLC if a member owes federal income 
taxes? If the LLC is disregarded for tax purposes, can the IRS reach 
through the LLC veil and seize the assets of the company to pay 
the debts of the member? Is it not the reason to set up a separate 
legal entity (LLC or corporation) to protect your personal assets 
from corporate issues or to protect the entity’s assets from personal 
issues? This has become a concern, particularly as the IRS gets more 
aggressive with the collection of debts. 

Let’s compare the LLC to a corporation similar to an LLC, a 
corporation is a separate legal entity under state law. The 
corporation’s shareholders (and especially the officers or 
employees) do not own the corporation’s assets, they own only 
their stock in the corporation. Although they can receive dividends 
or distributions (if they elected to be taxed as an S-corporation; 
check with your tax advisor for details), no shareholder can 
walk into an office of the business, present his or her stock 
certificates to the administrative assistant, and walk out with his 
or her share of the office furniture or heaven forbid their cash. 

It is the same in the other direction. If a shareholder of, say, 
Microsoft (Gates or otherwise) owes money to the IRS, the IRS 
cannot seize any of the corporation’s income or assets to satisfy that 
debt. The IRS can seize the shareholder’s stock and sell it, but 
generally (unless it is a controlling shareholder like Gates), it has 
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no effect on the corporation. Also, if Microsoft declares a dividend 
and the IRS still owns the stock it took from the debtor shareholder, 
the IRS will get the dividend. That is the extent to which the IRS 
can mess with the business. 

Is the answer the same for an LLC? The IRS sometimes argues that 
if it’s dealing with a single member LLC, and the single member 
owes taxes, the IRS can seize the assets of the LLC because it’s a 
disregarded entity and there’s just one owner. That is, the IRS just 
looks past (or “disregards”) the LLC status. 

However, the IRS is dead wrong. 

Being a disregarded entity is how the entity is taxed, it does 
not change who owns the assets. Therefore, if the LLC owns the 
assets, the IRS has no claim to those assets to settle a member’s 
tax debt. When it comes to the ownership issue, the IRS must 
look to state law to determine whether a person has an 
ownership interest in any particular asset. There is a long-
standing case that was ruled on in the US Supreme Court in 
1960 that holds this as true (Aquilino v. United States, 363 
U.S. 509). If state law does not allow for an ownership interest in 
an asset in favor of the person who owes the tax, the IRS cannot 
seize that asset. 

Thus, there is the question of state law. Does it create an 
ownership interest in the assets of an LLC in favor of a member? 
This question has to be answered on a state-by-state basis, 
but, generally speaking, the answer is no. The reason I say no is 
that it is the very idea behind an LLC. The structure is, by 
definition, a separate legal entity capable of owning its own assets, 
just like a corporation. The 
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LLC’s assets are not (and should not be) commingled with those if 
its members. If that were not true, there’d be no point to having a 
Limited Liability Company. 

Another problem with single-member LLCs is with collection 
cases. Is the LLC just the “alter ego” of the member? What this 
means is that if the LLC is merely treated as an extension of a single 
person, to the extent that the entity and individual’s activities are 
practically indistinguishable one from another, then the entity and 
individual should be treated as a single individual with no limited 
liability. In other words, the entity is “dominated” or used as an 
instrument for a sole individual’s purposes. 

In this author’s opinion, to avoid being considered an alter ego, the 
LLC’s assets are not (and should) not) be commingled with those 
of its members. If that were not true, there’d be no point in having 
a Limited Liability Company. 

However, the question of whether the LLC protection can be 
pierced is also largely an issue controlled by state law. There has 
been substantial law created in this area over the years, as the IRS 
has been highly successful in piercing trusts and corporations for 
tax collection purposes under certain circumstances. 

Thus, it is not a common occurrence, but the IRS will try to do what 
they have to do collect a debt. One suggestion that I give to all my 
clients, is this: In order to make your entity as credit adverse as 
possible, do not comingle funds (as mentioned earlier) do not pay 
personal expenses out of the entity, and try not to link business 
bank accounts with your personal accounts. Even though, banks 
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should not allow this (per their own rules), I have seen it happen… 
much to my chagrin.
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CHAPTER 8 
What Else Can They Do When Your Ship is 

Taking on Water? 

If this happens, it is time to consult with a more 
experience person to steer your sinking ship! 

Other than a levy, a seizure, or a wage garnishment, how else can 
the IRS get paid (once, of course, they determine that the debtor is 
not paying what they owe or making other arrangements)? 

The IRS can also issue garnishment orders against your social 
security income. I have one client that is having 100% of their social 
security payments garnished (they owed over seven figures, that 
is, over $1 million) before other arrangements were made. Another 
client was just notified that “only” 15% of their benefits will be 
levied. We beat that, however, as we had an installment agreement 
approved on the $30,000 debt. 

Another means of collection by the IRS that you may not be aware 
of is tapping your accounts receivable if you own a business. In 
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other words, they can go after the money that your customers or 
clients owe you. Believe it or not, the Internal Revenue Service can 
sail right past you, contacting these businesses and individuals 
directly and requiring them to pay what you owe to the IRS instead 
of to your business. As you can imagine, this can be rather 
humiliating. 

At this point in our journey together you may be starting to ask 
how far the IRS can go. For example, can the IRS seize your home 
or other real estate you own? The simple answer is yes, they can. 
The seizure of a taxpayer's home or business is authorized by the 
Internal Revenue Code. 
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With merely a stroke of a pen, the IRS District Director 
is empowered to take a taxpayer's home or business. 

The Internal Revenue Service Restructuring and Reform 
Act of 1998 (1998 Tax Act) extended the District 

Director's privilege to seize homes and businesses to all 
U.S. District Court Judges and Magistrates, and only 
provides lifeboats for taxpayers owing $5,000 or less. 
Everyone else is going down with the ship on this one. 
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If you owe the IRS more than the safe harbor amount of $5,000 and 
do not pay in a timely manner, the IRS can take your home 
and business in a public sale. 

The IRS must follow specific procedures in seizing a taxpayer’s 
home or business, as laid out in the following sections of the IRS’s 
Internal Revenue Manual: Part 5., Collecting Process; Chapter 10., 
Seizure and Sale; and Section 3., Conducting the Seizure. 

First, the IRS must ask your permission to enter your premises. If 
you wish to allow the IRS to enter and seize your home or business, 
you simply sign your name to a short form and walk away. 

If you refuse to give permission, however, the IRS will apply for a 
seizure order with a U.S. District Court Judge or Magistrate. Once 
the judge has read and approved the IRS's request for a seizure 
order, IRS agents revisit your property, and may even be carrying 
weapons. 

You will be allowed to collect your personal effects, including tools 
and equipment needed for your employment or your job. All the 
IRS really wants is the real estate. The IRS will then padlock the 
premises, post notices to the public, and arrange to sell the home 
or business assets to the highest bidder. 
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If you take a look at the IRS auction site at https://www.treasury.gov/ 
auctions/irs/, you will see that there is very little that the IRS is 
prohibited from seizing. Exempt assets are usually confined to 
small items of minimal value. 

Let me provide a real-life example of just how powerful the IRS is 
when it comes to seizing money and property. A friend of mine 
worked for the IRS as a Revenue Officer (RO). Remember, an RO 
has a job to do: collect tax on behalf of the IRS and U.S. government. 
In this case, the taxpayer owed quite a substantial amount of 
money (in the seven-figure range) and refused to cooperate with 
the IRS. In his investigation, the RO determined that the taxpayer 
owned planes (that’s right, planes, as in more than one). So, this RO 
went to the airfield, bringing with him all the proper approvals 
needed. He slapped a notice on the planes which stated that they 
now belong to the U.S. government. The taxpayer chose to pay the 
tax rather than lose his planes. Yes, I oversimplified the story, but I 
hope you get the gist of the situation, and yes, this case had to do 
with a lot of money, and maybe you and I cannot just write a check, 
but it doesn’t diminish the fact that the IRS has the right to do 
this… to all taxpayers. 

Maybe the IRS won’t take your house, your boat, or your plane, but 
they will levy, garnish, and seize. 

That being said, IRS seizures of homes, personal assets (like a plane 
or boat), and businesses are often unnecessary, and sometimes 
even illegal. Seizures can be caused by ill feelings and poor 
communication between the taxpayer and the IRS collector. 
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Most people who owe taxes can negotiate a satisfactory solution 
with IRS collectors. Again, there are collection alternatives 
(mentioned earlier) that were made available under the Fresh Start 
Program. I will address these in more detail in the next section. 

There are, however, some items that cannot be commandeered 
(seized) by the long arm of the Internal Revenue Service. 
Previously, I mentioned that the IRS must allow you to keep a 
minimal amount on a wage garnishment. I also mentioned that 
certain court-ordered payments are exempt, such as alimony or 
spousal support and child support. However, the full list of items 
that are exempt as provided in Internal Revenue Code §6334 is 
shown on the following list: 

1. Wearing apparel (clothes) and school books - necessary for the 
taxpayer or for members of his family; 

2. Fuel, provisions, furniture, and personal effects in the 
taxpayer’s household and arms for personal use, livestock, and 
poultry of the taxpayer, if it does not exceed $6,250 in value; 

3. Books and tools necessary for a trade, business, or profession, 
if it does not exceed in the aggregate $3,125 in value. 

4. Unemployment benefits of any amount that are payable to an 
individual with respect to his unemployment (including any 
portion with respect to dependents) paid by any state, District 
of Columbia, or Puerto Rico. 

5. Undelivered mail addressed to any person, which has not been 
delivered to the addressee. 
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6. Certain annuity and pension payments under the Railroad 
Unemployment Insurance Act, special pension payments 
received by a person whose name has been entered on the 
Army, Navy, Air Force, and Coast Guard Medal of Honor Roll, 
and annuities based on retirement or retainer pay under 
chapter 73 of title 10 of the United States Code (retired 
serviceman’s family protection plan or survivor benefits). 

7. Workmen’s compensation payable to an individual as 
workmen’s compensation (including any portion thereof 
payable with respect to dependents) under a workers’ 
compensation law of the United States, any State, the District of 
Columbia, or the Commonwealth of Puerto Rico. 

8. Judgments for support of minor children if the taxpayer is 
required by judgment of a court of competent jurisdiction, 
entered prior to the date of levy, to contribute to the support of 
his minor children, so much of his salary, wages, or other 
income as is necessary to comply with such judgment. 

9. Minimum exemptions for wages, salary, and other income 
payable to or received by an individual as wages or salary for 
personal services, or as income derived from other sources, 
during any period, to the extent that the total of such amounts 
payable to or received by him or her during such period does 
not exceed the applicable exempt amount. 

10. Certain service-connected disability payments payable to an 
individual. 

11. Certain public assistance payments payable to an individual as 
a recipient of public assistance under: 
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(A) Title IV or title XVI (relating to supplemental security
income for the aged, blind, and disabled) of the Social
Security Act, or

(B) State or local government public assistance or public
welfare programs for which eligibility is determined by
a needs or income test

12. Assistance under the Job Training Partnership Act in the
amount payable to a participant under the Job Training
Partnership Act.
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CHAPTER 9 
Levy Release When the IRS Stops Taking 

Your Bounty 

Once the IRS starts to levy your assets, the agency will 
continue to take assets until the tax debt is paid in full. 
 
How do you get a levy released if you cannot pay your tax debt in 
full? As I mentioned throughout this book, there are several 
collection alternatives. 

You have heard the commercials – “We can save you up to 85% of 
the tax you owe if you qualify.” That is true, though it can be much 
more, or much less. 

Just be careful of anyone who says that they will save you pennies 
on the dollar. Again, that statement can be true, it just depends on 
how many pennies. 

Also, the disclaimer is “if you qualify.” These are mainly directed 
toward Offers in Compromise (OIC) where you pay an amount less 
than what you actually owe. Many do not qualify, as 55% to 60% 
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of submitted offers do not get accepted. Although the success rate 
(40% to 45%) is terrific for major league baseball players, it is not 
really a high success rate in real life. Consider this, if you 
consistently succeed 45% of the time in your job, school or other 
sports, then you would most likely be considered a failure. Also, 
that does not count all the taxpayers going to a taxpayer 
representative thinking that they can get an Offer, but do not 
qualify. It is easier to get an offer accepted than it was a few years 
ago (when success rates were in the 30% range), but it is still a 
tough road when you want to pay less than what you owe. 

Once the offer is accepted, your debt is removed from your account 
and cannot come back to haunt you… as long as you pay your taxes 
(including any required estimated tax payments) and file your 
returns on time for five consecutive years. If not, your offer is 
cancelled and your debt is placed back on the books. 

If you do not qualify for an OIC, you can also enter into what we 
call a structured payment plan. Another name for this is an 
Installment Agreement. 

If the taxpayer’s income, minus certain expenses (called “net 
disposable income”) can pay the taxes owed within 72 months or 
before the collection statute expires (or over 72 months), whichever 
is less, then they can enter into a full-pay installment arrangement. 
If not, then they can enter into a partial-pay installment. 

What are considered “certain expenses?” They are related to what 
the IRS considers to be national and local standards, which change 
every March, and spell out exactly what the IRS says you can spend 
on housing, food, utilities, car costs and ownership, etc. These 
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standards may not have anything to do with reality, but they are 
what they are. Any amounts that are over these standards may 
qualify, but only under certain, limited circumstances. 

The final collection alternative is called Currently Non-Collectible, 
or CNC. This is where your net disposable income is close to or at 
zero, you cannot afford an offer, and you do not have any 
borrowing power. The IRS puts your account on “stasis,” which 
means no collections or letters, except the annual form that tells 
you how much you owe. The IRS will perform periodic checks to 
see if your income goes up from one year to the next. If so, they will 
require you to enter into one of the other alternatives as discussed 
previously. 

When you enter into an offer in compromise, any refund expected 
in the year in which you apply for the OIC and in the year of 
acceptance (these can take up to 24 months to be accepted, though 
they generally only take six months or so), will be applied to the 
debt, not the offer. In the case of the installment agreements or 
CNC, any overpayments will be applied to your debt until the debt 
is paid. This is where great tax planning is needed. The IRS will not 
refund any money while you owe them an outstanding balance. 
This is part of the Federal Offset Program. 

While your choice of collection alternatives is being considered, 
interest and penalties continue to accrue. However (and most 
importantly) the enforced collections (liens, levies, etc.) will stop, 
for the time being. 

Another viable option (not one that the IRS openly discusses) is 
filing for bankruptcy. You must realize, though, that not all back 
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taxes are dischargeable. I am not an attorney and you will need 
competent representation if you go this route and I am not giving 
legal advice, but the Bankruptcy Code requires that specific time 
periods be met in order to discharge your taxes. These are 
commonly called the 3-year, 2-year, and 240-day rules (the “3-2-240 
rules”). Under these rules, you can discharge income taxes that 
came due three years before you filed for bankruptcy. If you get an 
extension of time to file, the three-year period runs from the date 
that the taxes are due under the extension, if it has been at least two 
years since you filed the tax forms and 240 days since the taxes were 
assessed. As always, there are some exceptions. Rules also do not 
apply to all types of taxes, for example, they do not apply to 
property or payroll taxes. 

There are other considerations (such as general unsecured debt, 
priority tax debt or secured tax debt), but all of that goes beyond 
the scope of this book. 

One other issue that can be a concern is what I call the “one-and-
done” rule. The IRS will fight the bankruptcy if your return is even 
one day late or if they filed a Substitute for Return for you. What is 
a Substitute for Return? The IRS has the information to create a 
return for you and can assess a tax based on its records (i.e., W2s, 
1099s, etc.). When they do this, they do not give you itemized 
deductions, dependents, credits or allow for you file jointly, 
however. They believe that if you file late or that if they have to 
come after you, the associated taxes should not be discharged. So 
far, the IRS has taken all these taxpayers to circuit court and has 
won each and every time.
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CHAPTER 10 
What Happens to the Seized Property? Can I 

Get My Stuff Back?! 

As indicated in Section 3, the IRS will sell your interest in the 
property it seizes. 

Remember, if you own property jointly with a non-liable person, 
they will become part owners of that property (i.e., real estate, 
business ownership), making it harder to sell it outright. The IRS 
will try to sell their newfound interest. 

However, prior to doing any such thing, the IRS must provide the 
debtor with a copy of how they calculated the minimum bid. This 
gives you a chance to challenge their numbers if you feel they are 
too low. 

The IRS will also publish a notice of the pending sale, mainly in 
local newspapers, and even post flyers in public places. They 
generally wait 10 days before selling the seized asset. 
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Money from the sale is first applied to the cost of the seizing and 
selling said property. The rest of the proceeds will be applied 
against the debt. Any amount remaining can be refunded to the 
debtor. The Internal Revenue Service has very specific rules (of 
course, they do) on how to do that. 

If the debtor wishes to get their property back once it is seized, they 
must contact the IRS to resolve the debt. The IRS will not entertain 
any release until either the debt is paid or one of the collection 
alternatives is offered (no pun intended). If this occurs, you can 
request that the property be released and returned to you. 

Any adverse decision in this process can be appealed. Remember, 
the Taxpayer Bill of Rights? The first paragraph in that section, says 
it all: 

Taxpayers are entitled to a fair and impartial 
administrative appeal of most IRS decisions, including 
many penalties, and have the right to receive a written 

response regarding the Office of Appeals’ decision. 
Taxpayers generally have the right to take their cases 

to court. 

The IRS is required to release any seized property if it determines 
that: 

1. You paid the amount you owe;

2. The collection statute ended before the notice of seizure was
issued;
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3. Releasing the seizure would help pay your taxes (for example, 
you can get a better price in a private sale than in an IRS 
auction); 

4. You entered into a structured payment plan; 

5. The seizure creates an economic hardship; 

6. The value of the property is more than the amount owed and 
the release will not hinder the collection of the tax owed. 

 
Although the above is about released/returned property, it does 
not apply to previously garnished wages, social security, pension 
benefits, or previously-taken money from a bank account due to a 
levy being issued. Once the money is taken and applied, it is 
gone… if it was done in accordance with the law and regulations. 
If it was done in error (dare we say illegally), you can make a claim 
for a refund or sue in United States Tax Court or District Court.
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CHAPTER 11 
What is the Treasury Offset Program? 

Looting What’s Onboard to Pay Your Debt 

It’s a great disappearing act… you had a refund 
coming, and POOF! now you don’t. Instead, you get a 

notice that says it was applied to your outstanding 
balance. This is a prime example of the Treasury Offset 

Program or “TOP.” 

The Treasury Offset Program (TOP) is a program run by the U.S. 
Department of Treasury through the Bureau of Fiscal Services Debt 
Management System. Its primary purpose is to collect debts owed 
to various Federal agencies and to the states (not to be confused 
with the IRS applying an overpayment in one year against a prior 
year’s tax debt). 

So how does TOP work? 
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It is authorized pursuant to 31 USC§371(6)(c), which gives the 
Bureau of Fiscal Services the responsibility for issuing federal 
payments, including tax refunds. 

As I indicated, the IRS gets first crack at any tax overpayment, 
applying it to back tax debts before issuing any current refund or 
allowing an overpayment to be applied to the next year’s tax. 

Also, if you owe back taxes and file an amended return, any 
subsequent overpayment will be used to offset back taxes. When I 
discussed offers in compromise, I mentioned that, in the year of 
making the offer and in the year of acceptance (if the process 
crosses more than one year) any refund will be kept and applied to 
the debt and it does not reduce to the offer. 

What happens if you are in default to another federal or state 
agency, such as being behind on a student loan or on your child 
support? The Bureau of Fiscal Services may use some or all of your 
current year’s federal income tax overpayment (or even a prior 
year as indicated on an amended return) to pay down that 
obligation. 

How do they do this? Generally, the Federal agency, for example, 
the U.S. Department of Education, submits delinquent debts for 
collection to be included in TOP. The debt is then certified, 
qualifying it for collection by an offset. The affected agency 
prepares and certifies payment vouchers which contain 
information pertaining to the debtor, such as their name and 
identification number, etc. 
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As this is a centralized system, TOP is handled by one agency. 
Before issuing a refund the system “checks” the records to see if a 
creditor agency has submitted a voucher that matches the name 
and taxpayer identification number, or TIN. (A TIN is a social 
security number for an individual or a federal employee 
identification number, or FEIN, for a business). 

If the TIN and the name on the voucher matches the TIN and the 
name of the debtor, the disbursing official offsets (applies) the 
payment, in whole or in part, to satisfy the obligation (tax debt). 

Now is a good time to state that not all delinquent debts can be part 
of the offset program. There are many code sections governing 
these debts, specifying which ones can be offset and which ones 
cannot. This part of the book will address which debts can be offset 
as a part of the program. I have already mentioned two: student 
loans and child support. 

In any case, once the Bureau of Fiscal Services determines that an 
offset is warranted, the bureau withholds the money to be applied 
to the obligation and transmits it to the affected agency or agencies. 
The Bureau of Fiscal Services keeps information about the debtor 
and the delinquent debt in the TOP Delinquent Debtor Database. 
They continue to monitor these records and continue to offset 
refunds until the creditor agency suspends or terminates collection 
activity. 

A creditor agency will suspend collection if the debt is subject to a 
bankruptcy petition or if other reasons justify suspension (such as 
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economic hardship). The affected agency will terminate collection 
of the debt if it is paid in full or discharged. 

Where can the officials of the Treasury offset program take money? 

You will note that some of the following are also included in the 
list related to the federal offset program. The following is a sample 
list of the sources from which the Department of the Treasury can 
take your money: 

a) Wages, including military pay 

b) Retirement benefits (i.e., pension payments) 

c) Payments to government contractors and vendors 

d) Travel advances and reimbursements 

e) Social Security or Railroad Retirement benefits 

f) Other federal payments, not specifically exempt by law 

 
I have included a list of cases and other payments that are exempt 
from the long tentacles of this program in the appendix. 

Now, how do you stop an offset? Pay the debt. You can do this 
online at pay.gov/paygov/paymydebt, by phone @888-826-3127, 
or by mail. The mailing address is: 

Department of the Treasury 

P.O. Box 979101 

St. Louis, MO 63197 
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What kind of debts can be offset with TOP? 

Well, I mentioned previously that prior federal and state taxes can 
be offset by current and future refunds, wage garnishments, etc. I 
also mentioned that child support and federal student loans can be 
offset from the sources mentioned. There is one other debt that 
most people do not realize can be a part of this offset. 

If you get laid off from a job and make a successful unemployment 
compensation claim (or “re-employment” as it is called in Florida) 
the state will start paying you every month. 

What happens when you get a job and just so happen forget 
(hopefully, not willfully) to tell the state, thereby still collecting 
while working? When the state finds out (as your name and social 
security number are reported on your employer’s quarterly tax 
return), they will want you to pay it back. If you ignore the state, 
they, too, will request\certify that the federal government add 
your debt to the Treasury Offset Program. 

So let’s talk more about some of these sources of offset income. 

The U.S. Department of Treasury Offset Program collects past due 
child support payments from the tax refunds of parents who have 
been court-ordered to pay child support. The program is a 
cooperative effort between the federal office of Child Support 
Enforcement (OCSE), the Internal Revenue Service, the Financial 
Management Service of the U.S. Department of the Treasury 
(remember that the Bureau of Fiscal Services, an agency within the 
U.S. Department of the Treasury, issues checks on behalf of other 
federal agencies) and the various state’s child support enforcement 



 
113 

agencies. For example, in Florida (my home state), the state’s 
Department of Revenue is responsible for the collection of child 
support. However, in Hawaii, it is the Office of the Attorney 
General. 

Under the offset program, tax refunds owed to the non-custodial 
parent (the parent that owes child support to the other parent) is 
intercepted and sent to the state’s child support agency through the 
OCSE. In a family, the non-custodial parent is the parent the 
children live with less than half the time. 

There are instances where the custodial parent can pay child 
support to the other. This can occur if the custodial parent earns a 
lot more than the other and lives in a much more expensive home 
than the other, who can only afford a home in a “bad part of town” 
or cannot afford a home with a separate bedroom for the children, 
for example. Thus, the custodial parent may have to pay child 
support so that the other parent can afford a better home for the 
health, welfare, and security of the children. 

Also, please do not confuse (as many do) joint custody with 
custodial and non-custodial parents. These are two very different 
concepts and should be discussed with an attorney or with your 
favorite tax professional, such as an Enrolled Agent. Also, this 
applies to parents: You may have noticed that I never said 
husband, wife, or spouse. Being married is not a consideration 
when it comes to child support. 

By the way, you need to be aware that some states charge a fee, not 
to exceed $25 per payment, for handling these problems. 
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Cases eligible for the offset program are those with a past due child 
support obligation. Another name for this is “arrearage.” You may 
know of a situation where the payee of child support is subject to a 
wage garnishment in which they are not behind. In other words, 
their obligation is current. This can be negotiated and judicially 
enforced. It has nothing to do, necessarily, with past due amounts, 
but it could. 

If the child support order includes an order for spousal support, 
the tax refund withheld may also include past due spousal support. 

For situations that involve Temporary Assistance for Needy 
Families (TANF), the parent who is in arrears must be at least three 
months behind and must owe at least $150. In non-TANF cases, the 
amount owed must be at least $500. 

When the paying parent is delinquent in their obligations and the 
case is certified as meeting the criteria, they will receive a “Pre-
Offset Notice” that explains the process. This notice also includes 
the amount that is past due at the time of the notice. It is not unlike 
the IRS notice that may or may not include other years’ activity or 
recent payments (that may have “crossed in the mail”). Rest 
assured, the state child support enforcement agency will update 
the database, but they may or may not issue a revised notice. 

The notice will also include information about the administrative 
offset and the Passport Denial programs. These programs go 
beyond the scope of this book, but suffice it to say, if you owe over 
$51,000, the IRS will notify Homeland Security and the state, which 
will deny you a renewal or issuance of a passport. As such, if you 
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are a world traveler for business or leisure, you may not be allowed 
to continue doing this until your taxes are taken care of. 

But I digress,… back to the reason for this book. 

Even if the TOP grants permission for an offset, you have the right 
to dispute the past due amount, and the notice I mentioned above 
tells you how to do just that. I have provided a sample of this three-
page notice, “Notice of Intent to Offset,” in the appendix. 

When a tax overpayment is processed, those who have past due 
amounts are identified. If a refund is due, all or part of the refund 
is held back and sent to the office of Child Support Enforcement, 
then to the state’s support agency (i.e., Florida’s Department of the 
Revenue) to offset the past due amount. 

At the time that the refund is offset, the U.S. Department of the 
Treasury’s Financial Management Service sends out their own 
notice that the refund has been withheld to offset the past due 
support obligations. This notice also advises the debtor to contact 
the state agency. Remember, they are the ones that submitted the 
request to withhold any expected refunds in the first place. Calling 
the IRS or other government agency will not help resolve the 
problem, as they are just following procedures. 

Since the notice does provide explicit instructions as to how to 
protest the offset, it is best to follow those instructions to the letter. 
It will save time and much aggravation later. I am not saying that 
a simple phone call won’t resolve the problem, but you will not get 
anywhere without following their instructions. You do have time, 
as it takes three to five weeks from the time the notice of offset is 
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issued until the U.S. Department of the Treasury’s Financial 
Management Service actually sends the money to the state. 
However, the sooner the better. 

Can your salary be garnished when there is a child support debt 
owed? The answer is a resounding YES! In my many years of 
handling payroll for my clients, I have seen this happen many 
times. The program is required to provide a written notice to the 
employee at least 30 calendar days prior to the beginning of the 
offset. The notice must include the following: 

a) The nature, origin, and amount of the debt determined by 
the agency to be due; 

b) The intention to collect this debt through deductions from 
the employee’s current disposable pay account; 

c) The frequency and amount stated as a fixed amount or as a 
percentage of pay, not to exceed 15% of the employee’s 
disposable income; 

d) A notification to the employee that the offset will continue 
until the debt is paid; 

e) An explanation stating the policy concerning interest, 
penalties, and administrative costs connected to the 
garnishment. 

f) A statement that the employee has a right to inspect and 
copy the program’s records as it pertains to this debt; 
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g) A notification that the employee has the opportunity to, 
under agreeable terms to the program officials, enter into a 
written and properly structured payment plan; 

h) A notification that the employee has a right to appeal the 
offset via a hearing with a program hearing official at the 
earliest possible date, but not later than 60 days after the 
request for the hearing was filed. However, under some 
circumstances, the 60 days can be extended. The hearing 
official is not under the control of the agency; 

i) The method and time period for petitioning for a hearing; 

j) A notification which states that, if a hearing is requested, the 
decision of the program’s hearing official is final; 

k) An indication that penalties that can be assessed for 
providing for false statements; 

l) The rights and remedies available to the employee; 

m) An indication that the employer has a right to refund any 
money withheld due to the salary offset when the offset is 
waived or found to be incorrect; 

n) The specific mailing address to which all correspondence is 
to be sent. Like almost everything regarding government 
agencies, federal or state, sending anything to an address 
not prepared for what is being sent can delay their actions, 
sometimes in terms of months. 

 
If you have multiple support obligations in more than one state, 
each state agency will ask for their own certification from the U.S. 
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Department of the Treasury. Once these are approved, each state 
will send out their own notices and the debtor will have to decide 
which one (or ones of them) to appeal. As you can imagine, this can 
get very troublesome, not to say embarrassing, if any are in error, 
or if your employer gets multiple orders. 

An interesting question comes up when, in the case of past due 
child support, the child(ren) is/are no longer minor(s). For non-
Temporary Assistance for Needy Families (TANF) past due 
amounts, once the dependent is no longer a minor, the past due 
amounts related to that individual child cannot be submitted for 
offset, even if the past due amount relates to the time when the 
child was a minor.
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CHAPTER 12 
Student Loans Just When You Thought That 

You Could Get a Break… 

Let us say that you have past due federal or state tax debts, have 
no dependent children (that you know of), and have never 
collected unemployment (or re-employment) benefits, and have 
never been married or made promises of perpetual support. 

Now, you have your Enrolled Agent or CPA (attorneys generally 

do not prepare income tax returns for the mass market) prepares 
your tax return, and it shows a nice overpayment for the first time 
in many years. It is a refund that you desperately need. 

You now get one of these notices, stating that it will be offset. You 
cannot understand this, as you do not owe anybody any money, 
except maybe the issuer of your credit card, which the expected 
refund will pay off. 

You rack your brain, trying to understand why they are taking 
your money (of course, without reading the whole notice). Then 
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you figure out that you had a federally backed student loan that 
was never paid. After many years it is generally forgotten, at least 
you forgot about it – or ignored it, thinking that you’ll deal with it 
when they come after you. 

Well, they are coming after you. In fact, they have tried, but since 
you never had a tax overpayment (state or federal), there was 
nothing to offset. Well, now there is. 

So, what happens? 

Since you took the money from a bank, you may wonder why the 
federal or state governments are getting involved. Maybe it is 
because your loan was a federally-guaranteed student loan. 

When you defaulted on the note, the bank went back to the federal 
government, typically the U.S. Department of Education, and 
received their money (though maybe not all of it). As such, you are 
now on the hook to the federal government, again. In particular, 
you are on the hook with the U.S. Department of Education. 

Therefore, the U.S. Department of Education will ask for this past 
due debt to be certified, and, once that is done, the overpayment 
will be used to offset some of the debt. 

I will also go out on a limb and say that it will not pay off all of the 
debt, which will now include additional interest, penalties, and 
administrative costs. Unfortunately, once your boat starts taking 
on water, more can rush in on top of it… until you plug the hole. 
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Usually, if you are in arrears (another way to say past due), for 270 
days (about nine months), AND you make no other arrangements 
to pay, you will need to contract the creditor, which is now the U.S. 
Department of Education. If you start to repay the debt and remain 
current (so that you are making current payments plus paying 
down some of the past due amount), chances are that nothing will 
happen to that much-needed tax refund. However, in my 
experience, most former students are a lot farther past due than 
nine months. 

This is just a warning to those that have these type of student loans 
and stop paying (or never started) due to whatever financial high 
water you found yourself in. I know one student that never made 
even one payment on his law school debt from almost 30 years ago. 
(He also never worked a day as a lawyer, as he did pass a state bar 
exam). Because of this, he and his wife never saw a tax refund – 
when there was a refund to be had. There were times when he was 
eligible for certain refundable tax credits (i.e., earned income tax 
credit); however, he never saw that either. 

As with a delinquent child support obligation, an initial 
certification must be ordered in order for the Treasury to offset the 
overpayment (remember this can also be a monetary credit to next 
year’s taxes, not just a request for a refund). This is usually done in 
the fall of each year, several months before the “unextended” tax 
return is completed or even started. The debtor (that’s you) will get 
a notice from the creditor (again, the U.S. Department of 
Education) letting you know that they are submitting your loan for 
offset. 
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Of course, you have the right to appeal. 

 

 

What are some of the reasons you can use when making an 
appeal? They are as follows (please note that this is not an 
exclusive list): 

1. What are some of the reasons you can use when making an 
appeal? They are as follows (please note that this is not an 
exclusive list): 

2. The debt has already been paid in full. 

3. The loan should have been placed on default. 

4. The school was closed or failed to certify the loan. 

5. The borrower is deceased. 

6. The borrower is permanently disabled. 

7. The loan should have been refunded by the school. 

8. The loan is not yours due to identity theft. 

9. The loan was discharged in bankruptcy. 
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You must file a valid appeal within 65 days of the date of the notice. 
If you wish to review the file, you must make the request within 20 
days, and then you must request an appeal 15 days from the date 
of that request. These requests must be made with the original 
creditor (i.e., the bank), not the U.S. Department of Education, and 
not any other government agency. However, you need to realize 
that these things have quick deadlines that must be adhered to. 

Once your account has been certified for offset and there is no 
successful appeal, the offset remains in place until the debt is 
resolved via an approved written payment plan, paid in full, or 
consolidated into another debt. 

As I explained in the child support section, not only can refunds be 
used to offset past-due student loan debt, but you can also be 
subject to wage and other income garnishments. Other income can 
include social security benefits (other than supplemental social 
security), some federal bond payments, as well as federal 
retirement benefits. Federal student loan garnishments apply to 
federal employees, including military personal. 

In some situations, especially as it relates to social security benefits, 
you can claim a financial hardship once the offset is made, via a 
formal appeal to the original creditor. Financial hardship means 
that these benefits are your only means of support and losing them 
would prevent you from meeting your basic living expenses (in 
other words, a minimal standard of living). Of course, as with 
claiming this type of appeal for a federal tax debt, you will have to 
fully prove this fact. 
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Unlike a federal tax debt, where the Internal Revenue Service 
generally has 10 years to collect a tax debt (remember, I mentioned 
the Collection Stature Expiration Date, or CSED, earlier in this 
book, which is 10 years from when the tax was assessed), there is 
no statute of limitations when it comes to a student loan. 

Do you recall the former law school student I mentioned earlier 
in this section? His debt was almost 30 years old at the time of 
this writing and he has no plans on paying it back. He just tries to 
avoid having an overpayment (refund) on his tax return and 
makes his payment on April 15 (maybe… but that is for 
another time and another book). 

As with this former law school student, you will have to live with 
this for the rest of your life, and you will never see another tax 
refund. Thus, working with an experienced tax professional like an 
Enrolled Agent can help you plan so that you keep more at the end 
of the day, although any ethical tax professional will never tell you 
to not pay your federal obligations, tax debt, student loan, or 
otherwise. 

Obviously, the easiest way to stop future offsets is to be current 
with your obligations. It is also fair to say that life gets in the way. 
However, once your loan is in default, you need to get it out of 
default. Then, and only then, will there not be any offset. 

It is not uncommon for students to take out loans from several 
sources (i.e., undergraduate, graduate, and postgraduate loans). It 
is also not uncommon for former students, overwhelmed with 
ever-rising financial waters, to not only stop paying on one loan, 
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but to stop paying on all of them. After all, if you have more than 
one loan, total monthly payments can sink your financial ship. 

As I mentioned before, you can consolidate different loans into one, 
which may reduce your monthly payment. You cannot do this on 
your own, so you will need to make formal arrangements with the 
creditors. You can also make other payment plans with your 
creditors. This is sometimes called “rehabilitating the loan.” 
Rehabilitating a loan is like modifying your mortgage obligations 
with the bank that holds the note. “Mr. Google” has a lot of 
information on this subject. 

Neither consolidation or rehabilitation is an immediate process. 
However, consolidation is generally faster. 

If you need to be bailed out of a dire financial 
situation, don’t wait. Once an offset or a wage 

garnishment is in place, consolidation is not available 
right away. Your rescue window has closed… the offset 
remains in place until the debt is paid and/or no longer 

in default. 
 
There can be a life preserver here if there’s a tax refund coming, 
you may be able to employ some strategic planning. File an 
extension of your income tax returns (with the appropriate amount 
tax paid) until the student loan is out of default. When the loan is 
out of default, your refund is safe from the offset. Seek help from a 
tax professional (you get the common theme, here?) like an 
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Enrolled Agent so that he or she can help you traverse through the 
tricky waters of tax returns, extensions and the refund process. 

If you are seeking a discharge of the debt (again, look to “Mr. 
Google” for assistance), you will need to apply for the discharge. 
This can provide a respite from the federal offset while you are 
going through this process. However, as with many government 
agencies, the offset for a current refund may still happen while you 
wait for a decision. In fact, you may want to file for an extension on 
that tax return, because you might just save your boat from sinking 
and save that refund after all. 

Federal student loans can be cancelled in certain circumstances. 
There are limited federal student loan cancellation programs, also 
known as discharge or forgiveness programs, for federal student 
loan borrowers. See the chart below for a list of these programs: 
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You may also “raise defenses to repayment,” also known as 
borrower defenses. You may qualify regardless of whether your 
loan is current or in default. You are entitled to these cancellations 
by law, but you must meet very specific requirements to get this 
comprehensive relief. A successful cancellation not only makes the 
loan obligation go away, but, in most cases, the government must 
also give back any payments you have made (whether voluntarily 
or involuntarily) and help clean up your credit. This is the most 
complete relief you can get. 

Because the relief is so broad, there are very specific conditions you 
must meet to get these cancellations. It is a good idea to go through 
the list and see if any apply to your situation. You must fill out an 
application form if you apply for a cancellation, as well as meet the 
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specific conditions for the specific cancellation program you are 
applying for. 

The federal loan cancellation programs described here are available 
outside of the bankruptcy process. You can also cancel your federal 
loan in bankruptcy. This is a difficult process, but not impossible. 
You must prove “undue hardship” in bankruptcy court to get a 
bankruptcy discharge of your federal loan. 

There may be tax consequences associated with some of these 
cancellation programs. Loan amounts cancelled through the job-
related or school-related cancellation programs should not be 
considered taxable income. Other cancellations may be taxable 
income. However, you may not have to pay taxes. For example, 
you may be able to claim insolvency status using I.R.S. Form 982. 
It is a good idea to consult a tax professional like an Enrolled Agent 
for more information. 

The appendix of this book includes several applications (see the list 
below). These and others can be found on the Student Loan 
Borrowers Assistance Project website. The link for the forms is 
https://www.studentloanborrowerassistance.org/resources/refe
rral-resource/important-forms/ 

 Borrower Defense Application

 School Closure Loan Discharge

 Direct Loan Consolidation Application

 Disability Discharge Forms

 Economic Hardship Deferment
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Another question that affected individuals should concern 
themselves with are the tax consequences of a discharged or 
student loan. Generally, under Federal law, everything is taxable, 
from whatever source derived (Internal Revenue Code Section 61) 
unless it is specifically exempt (think Al Capone). 

Why am I telling you this? Because the cancellation of a debt is 
income to you, unless it meets some of the allowable exclusions 
criteria. In addition to mortgage interest and credit card debts, 
cancellation of a student loan is also included in what is considered 
income. 

So, what are some of the exemptions? One has to refer to Internal 
Revenue Code §108 for this. In addition, the IRS created a separate 
form, 982, when the real estate market tanked, starting in 2007. This 
form tells the IRS whether any cancellation of debt can be excluded 
from income. 

If you file bankruptcy, having to include these discharged amounts 
in your income seems like a double hit. First, you file bankruptcy, 
then, you get hit with income and an increased tax bill. Doesn’t 
sound fair, does it? Well, the Internal Revenue Code has a 
provision to exclude this. It has another if you are deemed 
insolvent. This is more of a legal concept than a tax, but basically it 
means that your liabilities (the money you owed) exceed the 
amount of your assets (the fair market value of the items you own, 
including retirement accounts). We are not talking about creditor-
protected items, like some retirement plans, just what is taxable 
and what can be excluded. 
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Student loan cancellations, however, are included in your income. 
This means the student (or former student) will have to include the 
amount in their income calculations, unless it is excluded under 
IRC §108. These can amount to anywhere from tens to hundreds of 
thousands of dollars. You need to include the discharge as income 
in the year that the creditor declares the debt uncollectible. They 
will issue and send a form to you, the 1099-C, Cancellation of Debt. 

Following is copy of the form. 

 

As you can see from this copy, the note includes the debtor’s name 
and social security number, or, when a business is involved, its 
federal employee identification number (FEIN). This form requires 
that the following information be included: the name and FEIN of 
the person to whom the credit was given, the date the debt was 
cancelled, the amount discharged, and a description of the debt. 

In addition to causing a large income tax problem for you, it can 
cause other tax issues as well. First, it can put you into a higher tax 
bracket. Remember, we have a progressive tax system, meaning 
that the higher your taxable income is, the higher your tax rate. 
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Below is a chart of 2018 tax rates under the Tax Cuts and Jobs Act 
that was passed in December 2017. 

 

Depending on the amount of the debt and your other income, the 
tax can be as high as 37% of the cancelled amount. 

In March 2010, Congress passed the Patient Protection and 
Affordable Care Act (PPACA). Most of the general public are 
aware of the Affordable Care Act (commonly known as 
“Obamacare”) because it had to do with health insurance. 

However, what many people don’t know is that it also included a 
new tax called the Net Investment Income Tax (“NIIT”), which 
became effective January 1, 2013. The NIIT applies a tax rate of 3.8% 
to certain net investment income (interest, dividends, net capital 
gains, etc.) of individuals, estates and trusts that have income 
above a certain amount. Individuals will owe the tax if they have 
net investment income and have modified adjusted gross income 
over the following thresholds: 
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Filing Status Threshold 
Amount 

Married filing jointly $250,000 

Married filing separately $125,000 

Single $200,000 

Head of household (with qualifying person) $200,000 

Qualifying widow(er) with dependent child $250,000 

 
 
In addition, not only does your taxable income go up, so does your 
adjusted gross income. 

What is the difference between these two? 

You first compute adjusted gross income which is the total of ALL 
of your income less some “adjustments.” Taxable income is your 
adjusted gross income (AGI) less your exemptions (prior to 2018) 
and your itemized or standard deductions. As such, when you 
have to include cancellation of debt along with the rest of your 
income, the adjusted income goes up. Well, including the extra 
income it can have a bigger impact on your taxes. 

Take, for example, the itemized deduction for medical expenses. 
Your medical expenses have to exceed 7.5% of AGI in order for you 
to claim the deduction. Let’s say you have a student debt 
cancellation of $100,000. This increases your AGI by $100,000, and 
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so now the amount of your medical expenses has to exceed $7,500 
more than it would if you did not have cancellation of debt income 
($100,000 x 7.5%). 

Let us talk about social security next. If you are receiving these 
retirement benefits, your “regular” income may be low enough that 
none of your social security income is taxable. However, with the 
cancellation of debt now translating into taxable income, up to 85% 
of never-before-received social security benefits are now taxable as 
well. 

Prior to 2017, if you were an employee, you were able to deduct 
business expenses that were not reimbursed by your employer. 
However, these expenses had to exceed 2% of your AGI in order to 
be deducted. If you had a student loan debt cancellation of, say, 
$100,000, your unreimbursed expenses now have to be $2,000 more 
than before the cancellation ($100,000 x 2%) in order to take the 
deduction. 

Of course, all of this was before the passing of the Tax Cuts and 
Jobs Act (TCJA) which eliminated these deductions. 

The same goes for casualty and theft losses, which had to exceed 
10% of AGI. However, the TCJA eliminated these deductions as 
well, except for federally declared disaster areas. (In recent years, 
the IRS removed the 10% floor whenever this happens anyway). 

But I digress again… my point is that the cancellation of debt has 
many other tax implications besides just paying higher income 
taxes, and, as we discussed earlier in this book, if the tax is too high 
and you do not pay, you can be subject to tax levies. 
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On the plus side, your state sales tax itemized deduction will be 
higher, and, if that amount is higher than your state income taxes, 
you get to claim the higher amount. However, as it is with all things 
taxes, there are exceptions to the exceptions. The TCJA put a cap 
on all state and local taxes (including real estate taxes). This cap is 
now only $10,000, so if your real estate taxes are already over 
$10,000, then you get no benefit from the higher state and local 
sales taxes. 

Now let’s discuss a non-tax problem. If you are over age 65, you 
must be on Medicare. If your income is higher than a certain 
threshold, your Medicare premiums will go up. In 2018, that 
threshold is $170,000 for married filing jointly, based on the 2017 
tax return. If you are taking advantage of the subsidiaries for health 
insurance on health.gov, this higher income would prevent you 
from getting the benefit of a subsidiary. If you received a 
subsidiary, followed by the dreaded 1099-C letting you know that 
there is cancellation of debt income, AND you do not adjust the 
health.gov account, then you may have to pay it back. That’s the 
full amount of the subsidiary, due when you file your return. 

Now, what would a tax help guide be if it did not tell you, the 
reader, of yet-another exception? In addition to the changes I have 
already mentioned, the TCJA allowed for an exemption from the 
taxability of student loan cancellation income. 

What is that, you may ask? 

Any student loan that is cancelled due to the death of the student 
or “total or permanent disability” is no longer taxable. These new 
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provisions are for discharges that take place from January 1, 2018 
through and including December 31, 2025. Prior to this year, even 
if you experienced total and permanent disability, any student loan 
debt cancellation would still be considered income. And, like many 
provisions of the new law, it is not permanent. However, Congress 
can extend or reverse these provisions at any time… just as we 
experienced in prior years. Most recently, on February 9, 2018, 
Congress extended 75 expired provisions (retroactive to the 
beginning of 2017, I might add). So stay tuned, folks! Things change 
quickly on the tax seas. 

As you can imagine, the old law which called for including 
cancellation of student loan debt in income put additional burdens 
on total and permanently disabled students. It disqualified them 
for need-based benefits such as Medicaid or Social Security 
Insurance Benefits that are specifically designed to help 
individuals with disabilities who cannot work. Typically, their 
income is so low they cannot pay their student loans. 

For example, if you have $50,000 of debt cancelled, you can wind 
up owing $5,000 or more in federal taxes. Then, you have to add 
potential state income taxes into the mix. Now, when you cannot 
pay the tax bill in full, you will need to enter into a properly 
structured payment plan with Uncle Sam. Then, penalties and 
interest will be added to the tax you owe, and, when you the enlist 
the help of a qualified tax professional like an Enrolled Agent, the 
total cost gets even higher. It is a lot to consider. 

You heard me use the words “discharge” and “forgiveness.” They 
may sound like one and the same, but they are not. In the financial 
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world, loan discharge happens only when the borrower dies or 
becomes totally and permanently disabled. Forgiveness, on the 
other hand, occurs when eligible federal student loan debt is wiped 
out after the borrower fills a public service job for a set number of 
years. Either way, the debt is gone.
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CHAPTER 13 
Innocent Versus Injured Spouse 

I Was on the Ship but 
I Didn’t Know Where We Were Going 

Many people, including some in the tax professional community, 
use these terms interchangeably. However, they are very different. 
The only commonality is that, when a joint tax refund is used to 
offset the debts of only one spouse, the other spouse may have 
some recourse. 

The concept of “innocent spouse” comes into play when the IRS 
claims that more taxes are owed on a jointly filed return. Typically, 
both spouses are “individually and severally” liable for everything 
on a tax return at the time of its filing, even when all the items on 
it pertain to just one spouse. 

Spouses are deemed responsible, even if they later 
abandon ship on the marriage. 
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Here is an example: A client came in with notices showing a mid-
five figure, past-due tax balance that had been owed for several 
years. These debts were reported on returns filed as a single 
taxpayer and she did not dispute them. 

In the course of planning how to pay these debts, I “pulled” the 
transcripts to see what the IRS had on her account, as I do for every 
client. What I found was a surprise. 

The account transcripts showed that there were additional taxes 
owed (not including penalties and interest) for another six figures 
over several more years. 

For these additional years, my client had filed a joint return. Now, 
the IRS wanted to have her include these debts in the payment plan 
we were considering. 

When I questioned the client, I was told the new debts were due to 
the income of the other spouse, and he had promised to be pay 
those when they divorced, as stipulated in the divorce decree. The 
IRS does not have to recognize this section of the decree (though 
they do when it comes to making an innocent spouse claim, which 
I’ll discuss later), and will instead come after both spouses. Once 
my client pays this part of the overall debt, she has to sue in civil 
or family court to get her ex-spouse to pay her back. 

So, what is my client to do? In actuality, there is nothing she can 
do, as she missed the timing for filing an innocent spouse claim. 
My hope is that this will serve as a cautionary tale for you, dear 
reader. Make sure you read every tax return you file jointly and ask 
questions if you don’t understand it. If your spouse has pulled the 
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wool over your eyes, you only have a limited time to take action 
and divorce yourself from your spouse’s debt. 

There are actually three forms of relief provided by the Internal 
Revenue Code (IRC). IRC Section 6015 has several subsections that 
deal with innocent spouse, §6015(b), §6015(c) and §6015(f). These 
sections allow for one spouse to claim relief from the tax debt due 
to the actions of another. If the “innocent” spouse did not know, or 
had no reason to know, of the understated income or overstated 
expenses or deductions, the innocent spouse can be found to be not 
responsible for the tax debts. The spouse seeking relief from the tax 
debt is called the requesting spouse. 

Generally, spouses need to be separate or divorced for this to 
happen, depending on which subpart of the code applies, §6015(b) 
or §6015(c). §6015(f) is the section for equitable relief. 

You must request innocent spouse relief (or separation of liability 
relief) within two years of the date the IRS first attempted to collect 
the tax from you. For equitable relief, you must request relief 
during the period of time the IRS can collect the tax from you (the 
collection statute expiration date). 

If you're looking for a refund of tax you paid, then you must 
request it within the statutory period for seeking a refund 
(generally three years after the date the return is filed, or two years 
following the payment of the tax, whichever is later). Refunds 
aren't available under separation of liability relief. 

An innocent spouse request is filed on Federal form 8857. You’ll 
find a copy of this form in the appendix. 
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The subsections of §6015 are briefly described below: 

Innocent Spouse Relief provides relief from additional tax if your 
spouse or former spouse failed to report income, reported income 
improperly, or claimed improper deductions or credits. 

You must meet all of the following conditions to qualify for 
innocent spouse relief: 

 You filed a joint return that has an understatement of tax 
(deficiency) that's solely attributable to your spouse's 
“erroneous item.” An erroneous item includes income received 
by your spouse but omitted from the joint return. Deductions, 
credits, and property basis amounts are also erroneous items if 
they're incorrectly reported on the joint return, and 

 You establish that at the time you signed the joint return you 
didn't know, and had no reason to know, that there was an 
understatement of tax, and 

 Taking into account all the facts and circumstances, it would be 
unfair to hold you liable for the understatement of tax. 

 
Separation of Liability Relief provides for the separate allocation 
of additional tax owed between you and your former spouse, or 
your current spouse you're legally separated from or not living 
with, when an item wasn't reported properly on a joint return. 
You'll only be responsible for the amount of tax allocated to you. 

To qualify for separation of liability relief, you must have filed a 
joint return and meet one of the following requirements at the time 
you request relief: 
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 You're divorced or legally separated from the spouse with 
whom you filed the joint return, or 

 You're widowed, or 

 You haven't been a member of the same household as the spouse 
with whom you filed the joint return at any time during the 
previous 12 months, ending on the date you request relief. 

 
If you had knowledge of the item that caused your taxes to be 
understated when you signed the joint return, you don't qualify for 
separation of liability relief. 

Equitable Relief may apply when you don't qualify for either 
innocent spouse or separation of liability relief for something not 
reported properly on a joint return and generally attributable to 
your spouse. You may also qualify for equitable relief if the amount 
of tax reported is correct on your joint return, but the tax wasn't 
paid with the return. 

 If you don't qualify for innocent spouse relief or separation of 
liability relief, you may still qualify for equitable relief. To 
qualify for equitable relief, you must establish that under all the 
facts and circumstances, it would be unfair to hold you liable for 
the understatement or underpayment of tax. 

 The IRS will take into account physical and emotional abuse, as 
well as financial control of the non-requesting spouse, when 
determining if equitable relief is warranted. 
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Exception for Equitable Relief 

The amount of time you have to request equitable relief depends 
on whether you are seeking relief from a balance due, seeking a 
credit or refund, or both. 

Balance Due 

Generally, you must file your request within the time period the 
IRS has to collect the tax. The IRS typically has 10 years from the 
date the tax liability was assessed to collect the tax. In certain cases, 
the 10-year period is suspended. The amount of time the 
suspension is in effect will extend the time the IRS has to collect the 
tax. See Pub. 594, The IRS Collection Process, for more details. 

Credit or Refund 

Generally, you must file your request within three years from the 
date the original return was filed, or within two years from the date 
the tax was paid, whichever is later. But you may have more time 
to file if you live in a federally declared disaster area or you are 
physically or mentally unable to manage your financial affairs. See 
Pub. 556, Examination of Returns, Appeal Rights, and Claims for 
Refund, for more details. 

Both a Balance Due and a Credit or Refund 

If you are seeking a refund of amounts you paid and relief from a 
balance due over and above what you have paid, the time period 
for filing for a credit or refund will apply to any payments you have 
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made, and the time period for collection of a balance due amount 
will apply to any unpaid liability. 

 Form 8857 Filed by or on Behalf of a Decedent 

An executor (including any other duly appointed representative) 
may pursue a Form 8857 filed during the decedent's lifetime. An 
executor may also file Form 8857 as long as the decedent satisfied 
the eligibility requirements while alive. For purposes of separation 
of liability relief (which will be discussed later), the decedent's 
marital status is determined on the date relief was requested or the 
date of death, whichever is earlier. 

Situations in Which You Are Not Entitled to Relief 

You are not entitled to innocent spouse relief for any tax year in 
which any of the following situations applied: 

1. In a final decision, a court considered whether to grant you 
relief from joint liability and decided not to do so. 

2. In a final decision, a court did not consider whether to grant 
you relief from joint liability, but you meaningfully 
participated in the proceeding and could have asked for relief. 

3. You entered into an offer in compromise with the IRS. 

4. You entered into a closing agreement with the IRS that 
disposed of the same liability for which you want to seek relief. 
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By law, the IRS must contact your spouse (or former spouse). In 
this situation, the spouse is called the Intervenor. There are no 
exceptions, even for victims of spousal abuse or domestic violence. 

The IRS will inform your spouse (or former spouse) that you filed 
Form 8857 and will allow him or her to participate in the process. 
If you are requesting relief from joint and several liability on a joint 
return, the IRS must also inform him or her of its preliminary and 
final determinations regarding your request for relief. 

To protect your privacy, the IRS will not disclose your personal 
information (such as your current name, address, phone 
number(s), or information about your employer, your income, or 
your assets). However, any other information you provide that the 
IRS uses to make a determination about your request could be 
disclosed to the person you list on Form 8857, line 5. If you have 
concerns about your privacy or the privacy of others, you should 
redact (or black out) personal information in the material you 
submit. 

Factors the IRS considers in determining whether you had reason 
to know of either an understated tax or that your spouse (or former 
spouse) could or would pay the reported tax liability include, but 
are not limited to the following: 

 Your level of education.

 Any deceit or evasiveness on the part of your spouse (or former
spouse).
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 Your degree of involvement in the activity that generated the 
income tax debt. 

 Your involvement in business or household financial matters. 

 Your business or financial expertise. 

 Any lavish or unusual expenditures compared with past 
spending levels. 

 

Abuse by your Spouse (or Former Spouse) 

If you can prove that you were the victim of abuse (not including 
verbal threats), then this may tip the scales in your favor. Abuse 
comes in many forms and can include physical, psychological, 
sexual, or emotional abuse. It can include efforts to control, isolate, 
humiliate, and intimidate you, or undermine your ability to reason 
independently and be able to do what is required under the tax 
laws. The IRS will consider all the facts and circumstances in 
determining whether you were abused. 

The IRS also will consider the impact of your spouse’s (or former 
spouse’s) alcohol or drug abuse in determining whether you were 
abused. The IRS may even find that the abuse of your child or other 
family member living in the household may constitute abuse of 
you. 

Legal Obligations 

The IRS will consider whether you or your spouse (or former 
spouse) has a legal obligation to pay the outstanding federal 
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income tax debt. A legal obligation in this case would be an 
obligation arising from a divorce decree (or other legally binding 
agreement). 

This factor will weigh in favor of relief if your former spouse has 
the sole legal obligation to pay the outstanding income tax liability 
as spelled out in your divorce decree or agreement. 

This factor will be neutral if you knew, or had reason to know, 
when entering into the divorce decree or agreement, that your 
former spouse would not pay the income tax liability. 

This factor will weigh against relief if you have the sole legal 
obligation. Even if your spouse or former spouse has declared 
bankruptcy and had the tax debt discharged, it does not matter. 
This fact will not be considered in determining whether you are 
solely responsible for the debt. 

This factor will be neutral if, based on an agreement or consent 
order, both spouses have a legal obligation to pay the outstanding 
income tax liability, the spouses are not separated or divorced, or 
the divorce decree or agreement is silent as to any obligation to pay 
the outstanding income tax liability. 

Significant Benefit 

The IRS will consider whether you significantly benefited from the 
unpaid income tax liability or understated tax. 

A “significant benefit” is any benefit beyond what you would 
normally be expect in terms of financial support. 



 
147 

For example, if you enjoyed the benefits of a lavish lifestyle, such 
as owning luxury assets and taking expensive vacations, this factor 
will weigh against you in your request for relief. If, however, your 
spouse (or former spouse) controlled the household and business 
finances, or there was abuse (as mentioned earlier), and he or she 
made the decision on spending funds for a lavish lifestyle, then this 
mitigates this factor so that it is neutral. 

If only your spouse (or former spouse) significantly benefitted from 
the unpaid tax or understatement, and you had little or no benefit, 
or your spouse (or former spouse) enjoyed the benefit to your 
detriment, this factor will weigh in favor of relief. 

If the amount of unpaid or understated tax was small, so that 
neither spouse received a significant benefit, then this factor is 
neutral. Whether the amount of unpaid or understated tax is so 
small that neither you nor your spouse received a significant 
benefit will vary depending on the facts and circumstances of each 
case. 

Compliance with Income Tax Laws 

The IRS will also consider whether you have made a good faith 
effort to comply with the income tax laws in the tax years that 
following the ones covered by your request for relief. 

If you are compliant for the tax years that follow your divorce, then 
this factor will weigh in your favor. If you are not compliant, then 
this factor will weigh against relief. If you made a good faith effort 
to comply with the tax laws but were unable to fully comply, then 
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this factor will be neutral. For example, if you filed an income tax 
return on time but couldn’t pay your taxes in full due to a poor 
financial or economic situation after the divorce, then this factor 
will be neutral. 

If you remain married to your spouse, whether or not you are 
legally separated or living apart, and continue to file joint returns 
after requesting relief, then this factor will be neutral as long as the 
joint returns are compliant with the tax laws. If not, then this factor 
will weigh against relief. 

If you remain married to your spouse but file separate returns, this 
factor will weigh in favor of relief, if, again, you are compliant with 
the tax laws. If not, then this factor will weigh against relief. If you 
made a good faith effort to comply with the tax laws but were 
unable to fully comply, then this factor will be neutral. For 
example, if you filed your tax return on time but were unable to 
fully pay the tax liability due to a poor financial or economic 
situation as a result of being separated or living apart from your 
spouse, then this factor will be neutral. 

Mental or Physical Health 

The IRS will consider whether you were in poor physical or mental 
health. This factor will weigh in favor of relief if you were in poor 
mental or physical health at one of the following times: 

1. At the time the return or returns for which the request for relief 
relates were filed. 
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2. At the time you reasonably believed the return or returns were 
filed. 

3. At the time you request relief. 

 
The IRS will consider the nature, extent, and duration of your 
condition, including the ongoing economic impact of your illness. 
If you were in neither poor physical nor poor mental health, this 
factor is neutral. 

Let me give you an example of “had not known or had no reason 
to know.” This can be shown in a recent tax court case. One spouse 
had a big gambling problem with very large losses. To pay off the 
gambling debt to the casinos, the gambling spouse took a rather 
large distribution from a 401K plan. To make matters worse, it was 
the spouse’s 401K and the gambler forged his spouse’s signature. 
The administrator of the 401K sent the account owner a form 
1099R, indicating the distribution. However, the gambler 
intercepted the form. When they filed the return, this distribution 
was never included. 

The couple later received a CP2000, which if you read my first 
book, Now What? I Got A Notice from the IRS. Help!, you would know 
that this is an IRS notice that states that the IRS has items on your 
account that you did not report on your return. This notice 
indicated that the couple owed a rather large tax debt, as well as a 
10% penalty for early withdrawal, as she was under 59½. Again, 
the gambler intercepted this letter. 



 
150 

Subsequently, the couple divorced, and it was not until the non-
gambling spouse received a threatening letter stating that there 
was unpaid tax did she realize what her ex-husband did not do. 
This spouse filed an Innocent Spouse claim and the IRS denied it. 
Since the spouse did not know of the gambling addiction, nor did 
she know about the losses or the withdrawal, the United States Tax 
Court agreed that this spouse was indeed innocent and did not owe 
the tax. The gambling spouse did not dispute this before the court. 
The court agreed that the innocent spouse did not know about the 
distribution (forged signature) and did not benefit from it (it paid 
off the gambling debts of the other spouse). 

Though this case seems cut and dried, it is not always this way, 
especially when the Intervenor disputes the claim of the other 
(“S/He knew about this and benefitted from it,” for example). So, 
of course, it is strongly recommended that, if you want to seek relief 
under this section, you get competent, experienced assistance from 
an Enrolled Agent, CPA or lawyer. Most of these claims do not go 
to tax court. 

Now that we briefly discussed innocent spouse, let’s see what the 
difference is with Injured Spouse. 

An injured spouse claim is for allocation of a joint refund, while 
innocent spouse is for relief or allocation on a joint and several 
liability (basically, joint liability) of a joint return. You're an injured 
spouse if all or part of your share of a refund from a joint return 
was or will be applied against separate past-due federal tax, state 
tax, child or spousal support, or federal non-tax debt (such as a 
student loan) owed by your spouse. If you're an injured spouse, 
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you may be entitled to recoup your share of the refund. Generally, 
it is a pure mathematical calculation. 

This section is important to understand because of the effect of the 
Federal Offset program. As we discussed, if you owe a joint tax 
debt, the IRS will take a future refund (the offset). If you filed a joint 
return and you're not responsible for your spouse's debt, you're 
entitled to request your portion of the refund back from the IRS. 
You may file a claim for this amount by filing Form 8379, Injured 
Spouse Allocation (a copy is in the appendix.) 

You may file Form 8379 in any of the following ways: 

 With your original joint tax return (Form 1040, Form 1040A, or
Form 1040EZ),

 With your amended joint tax return (Form 1040X), or

 By itself after you receive notification of an offset.

The IRS can process your Form 8379 before an offset occurs. If you 
file Form 8379 with your original return, it may take up to 11 weeks 
to process an electronically-filed return, or 14 weeks if you filed a 
paper return. If you file the Form 8379 by itself after a joint return 
has been processed, then processing will take about eight weeks. 

As the form states in its title, the Injured Spouse claim is an 
allocation. The allocation would be on the following items between 
the spouses: 

 W-2 Income
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 Other Income 

 Adjustments to Income 

 Standard or Itemized Deductions 

 Exemptions 

 Credits, except the Earned Income Tax Credit 

 Other Taxes 

 Estimated Tax Payments (federal income tax withheld is applied 
to the spouse from which the amount was withheld) 

 
The Internal Revenue Service will make its determination and then 
refund any money owed to the injured spouse, and part of that 
money will be used as an offset against the other spouse’s tax 
obligation.



153 

CONCLUSION 
Bon Voyage, Dear Readers! 

This book has covered many of the things taxpayers should know 
about why their refund was taken and what forms of relief are out 
there. In any of these situations, you can deal with all of this on 
your own. However, just as with many facets of everyday life, the 
more complicated the matter, the more you may need professional 
assistance. 

Remember, the many agencies of the United States Department of 
Treasury, especially the Internal Revenue Service, are aggressive 
when it comes to collecting taxes and making sure that your 
federally backed obligations are taken care of. They do what they 
have to do make sure that this happens. 

The United States Department of Treasury agencies (especially the 
IRS) march to the drum of the United States government, their 
customer. An experienced tax professional – such as an Enrolled 
Agent, Certified Public Accountant, or an attorney – has you as 
their customer and will look out for your best interests. 
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The seas can be rough, and unless you’re an expert 
seaman (or seawoman), your boat may sink. It’s so 

much easier to an experienced Captain (ahem, EA, CPA 
or attorney) at the helm. 

 
 

 
Thankfully, you do not have to go through any of this alone.
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APPENDIX 
Now What About Some Examples? 

SAMPLE LETTER - NOTICE OF INTENT TO OFFSET 

(Enter Date Letter Mailed) 

(Enter Name of Debtor) 

(Enter Address of Debtor) 

RE: Amt. of past due debt owed to: (Enter IWV.R/VQ Fund Name) 
$ (Enter the Amount owed) 

Date debt became past due: (Enter Date of Delinquency) 
Account/ Case Number: (Enter Internal Number if Used) 

Dear: (Enter the Name of Debtor) 

You have not paid the amount you owe to (Enter MWR/VQ Fund 
Name) . 

(If not previously provided, explain the nature of the debt, for 
example, bounced check #XX dated XX/XX/XX). If you do not pay 
your debt or take other action described below before (Enter the 
date equal to 60 days from the date of this letter), (Enter PIVVR/VQ 
Fund Name) will submit your debt to the US Dept of Treasury 
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Offset Program. The total amount listed above includes a service 
charge of $ (Enter the amount of your service charge). 

TREASURY OFFSET PROGRAM (TOP): Once your debt is 
submitted to the TOP, the U.S. Department of the Treasury (U.S. 
Treasury) will reduce or withhold any of your eligible Federal 
payments by the amount of your debt. This process, known as 
"offset" is authorized by the Debt Collection Act of 1982 and the 
Debt Collection Improvement Act of 1996. You may not receive 
another notice before your payment is offset. Federal payments 
eligible for offset include: 

1. Your income tax refunds (See Attachment A for additional 
information)  

2. Your Federal Salary pay, including military pay (See 
Attachment A for additional information)  

3. Your Federal retirement, including military retirement pay; 

4. Your contractor/ vendor payments; 

5. Certain Federal benefit payments, such as Social Security 

{other than Supplemental Security Income (SSI)}, Railroad 
Retirement (other than tier 2), and Black Lung (part B) 
benefits; and 

6. Other Federal payments, including certain loans to you, that 
are not exempt from offset. 

 
Before we submit your debt to the TOP, we are required to tell you 
that you may (1) inspect and copy our records related to your debt; 
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(2) request a review of our determination that you owe this debt
and if required by law, request a waiver of all or a part of the debt;
this review may be in the form of a hearing if we determine that a
hearing is required; and (3) enter into an acceptable written
repayment agreement. (See Attachment A for additional
information).

TO AVOID THE TOP, you must do one of the following by (Enter 
the date equal to 60 days from the date of this letter): 

1. REPAY YOUR DEBT: To repay your debt, send a check or
money order, payable to (Enter the name of your MWR/VQ
Fund) for the full amount that you owe to: (Enter your Fund's
mailing address.)

2. AGREE TO A REPAYMENT PLAN: If you are unable to pay
your debt in full, you must contact (Enter the name of the
MWR/VQ Fund POC and telephone number) , agree to a
repayment plan acceptable to us, and make payments required
in the repayment plan.

3. REQUEST A REVIEW IF YOU BELIEVE THE DEBT IS NOT
OWED: If you believe that all or a part of the debt is not past
due or legally enforceable, you must send evidence to support
your position to: (Enter the name and address of local
MWR/VQ Fund) We will inform you of our decision about
your debt.

BANKRUPTCY: If you filed for bankruptcy and the automatic 
bankruptcy stay is in effect, you are not subject to offset while the 
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stay is in effect. Please notify us of the stay by sending evidence 
concerning the bankruptcy. 

If you make or provide any knowingly false or frivolous 
statements, representations, or evidence, you may be liable for 
penalties under the False Claims Act (31 U.S. C. SS3729-3731), or 
other applicable statutes and/or criminal penalties under 18 U.S. 
C. SS 286, 287, 1001 and 1002, or other applicable statutes. 

Unless prohibited by Law or contract, we will promptly refund to 
you any amounts paid by you or deducted from your payment for 
Enclosure (1) your debt which are later waived or found not owed 
to the United States. 

If you have any questions about this letter or your rights, you 
should contact (Enter the name of the MNR/VQ Fund POC and 
telephone number) immediately. 

Sincerely, 

(Enter the name of your MWR/VQ Fund)  
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