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renee
I've attended in 30 yearscongratulations!"
Richard G. Stevens
Managing Director, Hunter StevenslLC
On Directors' College 2001

Upcoming Programs
Fiduciary College, April 28 to 30, 2002
A two-day program for trustees and senior managers of public,
corporate, and union funds, as well as endowments and foundations,
on topics such as fiduciary duties and liabilities, board governance,
ethical issues, staff accountability, and relationships with sponsors.
This year's keynote speakers include Patricia Dunn, Barclays Global
Investors; Deval L. Patrick, Coca-Cola Company; and Robert A. G.
Monks, RAGM.com.

Directors' College, June 2 to 4, 2002

• •

.-

A two-day program for directors and senior executives of publicly
traded corporations offering practical "takeaway" pointers that can
be applied quickly and profitably to a range of boardroom issues.
This year's keynote speakers include Walter B. Hewlett, Hewlett-Packard
Company; Chairman Harvey L. Pitt, the United States Securities and
Exchange Commission; Catherine Kinney, New York Stock Exchange;
and William Lerach, Milberg Weiss Bershad Hynes & Lerach .
Register for the above programs online at
http://www.law.stanford.edu/execed.

United States Patent and Trademark Office Comes to Silicon
Valley, September 2002
A one-day program featuring keynote speaker James Rogan, Under
Secretary of Commerce for Intellectual Property and Director of the
United States Patent and Trademark Office; leading officials from the
USPTO; and local experts to explore current biotechnology, software,
telecommunications, and semiconductor patent issues.

Introducing
Private Equity Summit, Spring 2003
A two-day summit to explore key issues in
governance, legal, and financial areas, and to
foster dialog among the VC, LBO, and
private equity investment communities.

The Japanese Patent Office Comes to
Silicon Valley, Fall 2003
A one-day conference to explore current
biotechnology and business methods patent
practices at the Japanese Patent Office.
For more information about Stanford Law School Executive Education Programs,
visit http://www.law.stanford.edu/execed/ or send your inquiry via e-mail to
execed@law.stanford.edu.

SPRING 2002 / ISSUE 62

Contents
EeatuLes
12 SUPREME CARTOONS
The nation's most esteemed court has not escaped the scrutiny
of cartoonists' pens. For the first time ever, an anthology of these
legal lampoons is to be published, courtesy ofMichael Kahn '73.
COVER STORY

18 THE GLOBE IS HIS BEAT
As secretary-general, Ronald K. Noble '82 is shaking up Interpol,
the world's largest international police agency. Concerns about
terrorism have added urgency to his task. Now the crime-fighting
network for the 21st century is beginning to emerge.

28 DARK DAYS IN CYBERSPACE
The Internet is less and less a place for the freewheeling exchange of ideas, says Law School Professor
Lawrence Lessig. In an excerpt from his latest book,
he explores how politicians and judges have enacted
rules that resu'ict the creative potential of the Web.

10

llir-aLtments
2

From the Dean
~Teekend

14

Alumni

25

Professors in Print

27

SUIdent Authors

3 A guide to the Class of 2004
4

Carlos R. Moreno '75 joins CaLifornia's top court

6

Asbestos

7

Bruce Babbin, Ken Starr, and Bryan Stevenson

9

Yahoo's former general counsel joins the Law School

redlL\~:

Another wave of toxic torts

10 A new clinic fights for bener special education services

33

Classmates

73

Law Gatherings

COVER
PIIOTOGRAPJ-I
BY PHILIPPE
SCIIULLER

11 Obituary: \iVilliam

T. Keogh '52

18

The final chapter of THE FUTURE

issues a call to arms.
Internet-ins ired creativity will
disaRpear
unless the
consolidation
ofcontrol
over the Web
IS reversed.
OF IDEAS

N?

BY LAWRENCE LESSIG

RRIN HATCH is a conser-

vative. The senior senator
from Utah, former chair of
the Judiciary Committee,
he is a cri tica I force in
practically every sphere of
the Senate. He was a candidate for president in 2000.
And he is admired by most, especially on the Right, as a principled
politician and a decent man.
But there's something funny about Hatch. He
betrays "policy anomalies"-positions that can't quite
be explained on a simple left/right scale. Some of the
things that he believes in most are puzzles to many
conservatives. And puzzles in a politician are trouble. Unpredictability is not an asset in a political
world where results cost lobbyists millions to buy.
Two of Hatch's anomalies are at the core of this
book. The first is his concern about the market power and behavior of the Microsoft Corporation. And
the second is his affection for emerging technologies like Napster. Hatch was a strong supporter of
the Justice Department's investigation into Microsoft's behavior; he is a strong skeptic of the pow-

er that music labels have over innovation in the arts.
The pundits think they have an explanation for
Hatch's resistance to Microsoft: Corel Corporation,
which purchased WordPerfect. WordPerfect had
been the dominant word processor. It was a Utahbased company. As with many leading technologies,
WordPerfect fumbled the move to Gill interfaces.
Microsoft picked up the ball and ran far. Many attribute Hatch's skepticism about Microsoft to these
sour grapes.
Hatch's views on Nap- Stanford Law Professor
ster are explained in a differ- Lawrence Lessig,
ent way. Hatch is a musician.
director of the Law
He has written and recorded School's Center for
many Christian songs. But Internet and Society,
you don't find the senator's argues that innovation
CDs in record stores; the depends on freedom
recording labels were not in cyberspace.
much interested in recmiting the senator from Utah. Thus, Hatch again may
have a motive to resent the labels. Therefore, when a
new technology comes along that threatens the power of the labels, it is Schadenfreude, not concern, that
drives the senator.
It is hard to believe that any politician does what

From the book The Future of Ideas: The Fate of the Commons in a Connected World.
Copyright © 2001 by Lawrence Lessig. Reprinted by permission of Random House. Inc.
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he does for a reason of principle. We live in an era when principled politicians are characters in TV dramas; real politicians

a COl1UIDmlent to preserving the Net.
In both of tllese contexts, the senator sees something that

are something very different. Thus, the idea that a successful sen-

ideologues miss: that the greatest lesson of our history is the

ator would do something that might harm him politically because of idealr strikes us as a fantasy. The stuff of Hollywood,

strength that comes from our economic and cultural diversity.
That concentration in either threatens innovation in both-

perhaps, but not ofWashingron, D.C.

not because concentration alone is necessarily bad, but because

But as this book has made clear, there is a principle that
would explain Hatch's stand. And while I am no friend ofHatch's,

concentration gives the concentrated the power to steer evolution as it benefits them.

or of many of the policies that he has pushed, I do believe that

That power is not within our tradition. It is not what has

what pushes Hatch to both positions is a matter ofprinciple. Concentrations of power worry conservatives like Hatch; and in

built the America we admire. And whether you're from the
Right or the Left, there is a lesson in what this conservative

both of these anomalies, concentration of power is at stake.

preaches. We make choices, Hatch shows us, that affect how eas-

In the Microsoft case, the fear is that this dominant controller of the platform will be able to use its power to direct evo-

choices, Hatch insists, that make it less easy for the future to be

lution. Power over the platform will mean the ability to direct

directed. Decentralized, diverse, nominated: this is the tradition

how the platform develops. And the ability to direct how the plat-

that Hatch defends; this is the architecture of the original Net.

ily the concentrated can direct the future. We should make

form develops is a dangerous power for any single company to
hold. It would be awful for the FCC to decide what technologies should look like in the future, then force those technologies on us through the power oflaw. But likewise, while it wouldn't be as awful,' it is still fairly bad that any single company,
whether by virtue ofthe law or because ofits control over a platform, could control how technology should develop. Hatch is
a believer in the diverse, decentralized market that allows consumers to choose the future. Thus, though he is among the old-

RATHER THAN "WAIT AND
SEE," THE LAW HAS BECOME
THE WILLING TOOL OF THOSE
WHO WOULD PROTECT WHAT
THEV HAVE AGAINST THE
INNOVATION THE NET COULD
PROMISE. THE LAW IS THE

est members of the Senate, his spirit is among the closest to what

INSTRUMENT THROUGH

makes the Net run.

WHICH A TECHNOLOGICAL
REVOLUTION IS UNDONE.

The same can be said about the production of culture. Obviously, the government has no legitimate role in controlling how
our culture should evolve. What music people listen to and

AS 1 WRITE THE LAST PAGES

what art they find compelling are matters of private, not pub-

those values grows. A court has just effectively shut down

of this book, the threat to

lic, choice. But even if not as bad as it has been, the world we

Napster, thereby assuring that the recording industry gets to

now have controlling media in our country is worse than the

choose what kind of innovation in the distribution of content

world that Hatch would want. The concentration ofpower that

will be allowed. Another court has ruled against Eric Eldred's

Hollywood has permits Hollywood a power that Hatch would

challenge to copyright's bloating, finding that "copyrights

rather it not have. A better system is less concentrated, less con-

are categorically immune from challenges under the First

trolled, more diverse and decentralized. As Hatch has written:

Amendment." [See "Freeing Mickey Mouse, p.9] Though the
Constitution speaks of "liJIDted times," Congress is free to give

[I]f those digital pipes through which the new music will
be delivered are significantly narrowed by gatekeepers who
limit access to or divert fans to preferred content, a unique

Hollywood "perpetual copyright on the installment plan."
And streaming across my computer as I write these final para-

opportlmity will be lost for both the creators of music and

graphs, judges from the D.C. Circuit Court of Appeals are

their fans. That is why I tlUnk it is crucial that policymak-

asking skeptical questions of lawyers for the government de-

ers be vigilant in keeping the pipes wide open.

fending the judgment against Microsoft. Commenting on

As I have argued throughout this book, the architecture that

the government's defense ofJava technologies, one judge has
just said, "We are going to replace one monopoly with an-

keeps the "pipes wide open" is simply the original arcruteCtllre
of the Net. And a commiunent to keeping these pipes open is
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other ... right?"
Though we've seen the new only when it has been freed

from the old, that lesson is lost on the Napster court. And though
our Framers saw as clearly as we can today that free content fuels irmovation, that lesson was forgotten by the court that decided Eric Eldred's case. And though the clearest lesson of the

less down on the future.
"Innovation," in Andreessen's ITlind, is what the Web produced. As he told me:
When I came to Silicon Valley, everybody said ... there's

past twenty years is that ilUlovation flourishes best when it flour-

no way in hell that you could ever fund another desktop

ishes freely on a neutral platform, the judges deciding the Mi-

software company. That's just over. And then in 1995,

crosoft case calUlOt even imagine the value of a neuu"al platform.

1996,1997, and 1998, all those developers who previously

Is one monopoly really just as good as another?

worked on desktop software said, Ah-hah, we're upgrad-

Alexander Hamilton promised that the judiciary would be
"the least dangerous branch." The early history of the

et con-

ing to a brand-new platform not controlled ... by anybody-the Internet. [All] of a sudden there was an ex-

firmed Ham.ilton's predictions. The Court Ln Reno v. ACLU

plosion of innovation, a huge number of applications,

spoke of the values in a free Net. It resisted the popular efforts

and [a] huge number [ofj companies.

by Congress to regulate it quickly, even
if Congress was regulating Ln the name
of important social values.
But the most significant governmental actions affecting the Net in the
twenty-first century so far are instances
of judges intervening to protect the
old against the new. Rather than "wait
and see," the law has become the willing tool of those who would protect
what they have against the uUlovation
the Net could promise. The law is the
instrument through which a technological revolution is undone. And SUlCe
we barely understand how the technologists built this revolution, we don't
even see when the lawyers take it away.
As activist and technologist John
Gilmore has put it, in a line that captures the puzzle of this book: "[\\le
have invented the technology to eliminate scarcity, but we are del.iberately throwiJlg it away to ben-

Lmovation "resumed" just at the time when the platform

efit those who profit from scarcity.... I th.ink," Gilmore con-

for iJUlovation was neuu"a1 and, in the sense that I've described,

tinues, "we should embrace the era of plenty, and work out how

free: when many different actors were able to bring new ideas

to mutually livem it."

to the Net; when they knew that this neutrality meant the old
could not control how the new would behave; when the new could

LATE IN TH E AFTERNOON

of one of California's inevitably

behave however the market demanded.

beautiful days, Marc Andreessen was driving along one of

But this innovation, Andreessen said, "is slowing once agaUl.

California's inevitably overcrowded highways. More fitting the

... Application lock-in ... [has] actually gotten stronger." The

traffic than the weather, Andreessen's mood was dark. He

opportwtity to innovate outside of the domutant players has

was a twenty-nine-year-old computer science graduate who

again evaporated. We are back to where we were before this rev-

had become one of the most successful entrepreneurs of ills

olution began. As control shifts back to the large, the powerful,

generation. Coauthor of an early browser for the World Wide

and the old, and as that control is ratified by the judges in black

Web (Mosaic), founder of the first company to make the

robes, the opportunity that drew Andreessen from cold but traf-

World Wide Web go (Netscape), Andreessen was nonethe-

ficless Illinois disappears. The chance for somethulg different
STANFORD LAWYER
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is lost. The innovation age, Andreessen says, "is over." And we
are back to a world where innovation proceeds as the dominant
players choose.
Andreessen's story is the fear of this book. An "explosion"
of umovation grew upon a neutral platform; that explosion is
burning out quickly as the platform is increasingly controlled.
Whether through changes in the physical, or code, or content
layers, the change Andreessen worries about is the shift that I
have described.
There is little to stop the transformation that worries Andreessen; there is everything to push it along as fast as it can go.
This book will be published just as Microsoft's .:t\TET and Hailstorm initiatives hit the network. They promise to integrate an
extraordinary range of functionality into the core Operatlllg system that Microsoft owns. Emboldened by an expected victory

WE ARE A DEMOCRACY
INCREASINGLY RULED BY
JUDGES. WE ELECT A CONGRESS THAT IS INCREASINGLY
CHAINED BY LOBBYISTS.
AND WE ARE A CULTURE THAT
DEEP DOWN BELIEVES IN
THIS COUNTERREVOLUTION:
THAT STRANGELY THINKS
THAT THIS INCREASE IN
CONTROL MAKES SENSE.
at the court ofappeals, Microsoft has expanded the bundling that
the government attacked to include a range of services never
imaguled by government prosecutors. Authentication, instant
messaging, e-mail, Web services-all these will be bundled into
the core operating system of the next generation of Windows.
Anyone who wants to compete Ul the provision of these services
will face as strong a barrier as Netscape faced against a bundled
Internet Explorer.
Microsoft is simply respondmg to another, very different
nonneutral platform-the emergulg and dominant platform of
America Online. After its merger with Time Warner, AOL and
its loyal members are another huge and powerful force influencing the future of the Internet. AOL is not an operating system, but for almost a majority of those who use the Internet, it
is in effect an operating system. Functionality is served in the
AOL suite of software; functionality beyond that is not.
These two companies-AOL Time Warner and Microsoft-will define the next five years of the Internet's life.
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Neither company has committed itselfto a neutral and open platform. Hence, the next five years will be radically different from
the past ten. Innovation in content and applications will be as
these platform owners permit. Additions that benefit either
company will be encouraged; additions that don't, won't. We will
have re-created the network of old AT & 'T, but now on the platform of the Internet. Content and access will once again be
controlled; the innovation commons will have been carved up
and sold.
This is the future ofideas. It could be different, but my sense
is that it won't be. If we were more like Hatch, more skeptical
of "gatekeepers," whether private or public; if we were less like
Jay Walker, eager to view every government-granted privilege
as a God-given property right; ifwe were more like Richard Stallman, conurutted to a principle of freedom in knowledge and to
a practice that assures that the power to control is minimized;
if there weren't so few Paul Barans, willing to struggle for many
years to force a monopoly to face itself-ifall this were so, there
would be reason for hope.
But we are not. We are a democracy increasingly ruled by
judges. We elect a Congress that is increasingly chained by lobbyists. And we are a culture that deep down believes in this
counterrevolution: that strangely thinks that this increase in
control makes sense.
As commentator Gordon Cook writes:
The Internet revolution has come and gone. It has created a tremendous burst of innovation [-a] burst that
now looks to have been mismanaged.... [T]he people
who did the least to advance the new technologies seem
most likely to control them. We are left not with the
edge-controlled intelligence of the [end-to-end] network
but with the central authoritarian control of the likes
of AOL Time Warner.
The irony astounds. We win the political struggle agamst
state control so as to reentrench control in the name of the market. We fight battles in the name of free speech, only to have
those tools turned over to the arsenal of those who would control speech. We defend the ideal of property and then forget its
limits, and extend its reach to a space none ofour Founders would
ever have imagined.
We move through this moment of an architecture of innovation to, once again, embrace an architecture of controlwithout noticing, without resistance, without so much as a question. Those threatened by this technology of freedom have
learned how to turn the technology off. The switch is now being thrown. We are doing nothing about it.•

REVOLUTIONARIES:

In December,

Robert Raben, the Recording Industry
Association of America's legislative
counsel; Jonathan D. Schwartz '86,
general counsel of Napster; Kent
Walker '87, senior vice president and
general counsel of Liberate Technologies; and Paul Goldstein, Stella
W. and Ira S. Lillick Professor of Law,
participated in a panel, "The Digital
Music Revolution." Sponsored by the
Stanford Law Society of Silicon Valley,
the event addressed controversies
surrounding online access to copyrighted music.

RISING TO TilE OCCASION:

In December, the Stanford Law School
graduates who had passed the California
Bar Exam several months earlier were
sworn into the state and federal bars in
a ceremony in Room 290, the largest of
the Law School's recently renovated
classrooms. The oaths were administered by California Supreme Court
Justice Carlos R. Moreno '75 and Judge
Joseph T. Sneed of the U.S. Court of
Appeals for the Ninth Circuit, who had
been a Stanford Law School
professor from :1.962 to :1.97:1..

Cheryl Krause '93 and Christina M.
Bark '92 were just two of the many Stanford Law Society of New York
members who attended "Who (or What) is Your Client: The CEO, the
1l0NORING AN ANGELENO:

In February, the Stanford Law Society of Los

Board, the Employees, or the Shareholders? Exploring Ethical Issues

Angeles was proud to toast one of its own ascending to the state's highest

in Corporate Representation" in New York City in October. The event

court. The new justice, Carlos R. Moreno '75, was joined by his colleagues:

featured William H. Simon, William W. and Gertrude H. Saunders

Los Angeles County Superior Court Judge Elizabeth A. Grimes '80 and

Professor of Law, who explored the ethical challenges and pitfalls of

California Supreme Court Chief Justice Ronald M. George '64.

representing corporate entities.
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