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PREFACE 

Historians are unanimous in recognizing the important contribution of 
Roman law to the evolution of the attitudes adopted by non-Jewish 
society towards Jews since the second century, yet research in this field 
has been impeded to a considerable extent by the absence of a com
plete collection of the relevant legislative texts. Juster's monumental 
work, though still of unquestionable value in this respect, was not 
designed to answer this need, nor does its structure facilitate the re
searcher's approach to the original texts. We hope that the present 
work will provide historians with such a tool. 

The following aims have determined the book's structure and con
tent: 

(A) Collecting all Roman law texts issued between the second and 
the sixth centuries dealing specifically with Jews. Legislation and codi
fication in some of the Germanic states in the West, which form a part 
of the second volume in this series, have been excluded from the 
present collection. 

(B) Distinguishing between the different types of texts as a prereq
uisite to their proper evaluation as historical evidence. The basic types 
as well as the principal sources are discussed in Chapter 1. 

(C) Reconstructing the original laws from the partial and edited 
versions contained in the Codes. 

(D) Discussing each law and its particular context, i.e., the circum
stances that resulted in its adoption, the interested parties and their 
roles and aims; the process and chronology of legislation; the text in its 
different aspects (linguistic, legal, ideological, political, operative, 
etc.); and the law's actual implementation, its direct effect, and the 
extent as well as the duration of its validity. 
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(Ε) Identifying the effects of each law on future legislation and 
codification. 

(F) Translating the texts, with a particular emphasis on preserving 
the unique rhetorical style which characterizes late Roman legislation. 

(G) Providing select representative bibliographies to accompany 
each text. 

(H) Sketching the main outlines of the historical evidence to be 
gathered from these laws (in Chapter 2). 

Two tables facilitate the use of this book: a chronological table 
listing the laws in the order followed in this work, and a comparative 
table listing the laws according to their conventional references. Sepa
rate indexes refer to persons, places, subjects, and sources. 

It is, finally, my pleasant duty to recognize the debt I owe to the 
many people who have helped me bring this work to completion, 
above all Professor J. Prawer, who accompanied it from its inception; 
Mr. S. Reem, Director of the Publications Department of the Israel 
Academy of Sciences and Humanities; and Mrs. Jean Owen and Mrs. 
Anne Adamus of Wayne State University Press, for their devoted 
interest and attention. 
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1 LEGAL SOURCES 

Included within the sources of Roman law known to us today are one 
hundred and seven texts directly concerned with the Jews. The major
ity of the texts are found in the two great codifications of Roman law, 
the Theodosian Code and the Justinian Corpus. A minority of the texts 
are to be found in other sources. The Theodosian Code includes fifty-
two texts, while the Justinian Corpus has thirty-six, of which thirty-
three are included in the Code and three in the Digest. The codifica
tion of Alaric II in the Breviarium added one additional jurisprudential 
text to the legislative texts of the Theodosian Code (in addition to the 
twelve texts of the Visigothic commentary). Those texts found within 
other sources include eight in the collections of Justinian's Novels, four 
in Sirmond's collection of laws, four in the collections which originated 
in the Church Council of Chalcedon, one from Majorian's collection of 
Novels, and one in the collected correspondence of Julian. 

The texts preserved in the codes of Theodosius II and Justinian 
survived in versions which were abridged and edited in accordance 
with the guiding principles laid down for the editors of these codes. 
The eighteen texts found in other sources were preserved whole, and 
are thus far closer to the original texts issued by the Imperial Chan
cellery. Proper acquaintance with the Roman legal sources concerned 
with the Jews depends upon a clear distinction between the two com
ponents in the history of each of these texts—namely, the original 
legislation and the duration of its validity, and the later codification 
and its span as a binding force.1 
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CHAPTER ONE 

I 
The Process of Legislation, the Dissemination of the Laws, 

and Their Validity 

1. THE PROCESS OF LEGISLATION 

Most of the extant texts are legislative, and all of them were issued by 
the emperor. Their binding legal status follows from this, in keeping 
with the rule of Gaius: "A law of the Princeps is what the Emperor 
determined in a decree or an edict or by letter. There is no question 
that it has the force of law, as this Emperor received his 'imperium' 
lawfully."2 And in a sharper formulation by Ulpian, which fits well the 
absolute character of the emperor's rule from the fourth century until 
Justinian: "That which seems right to the Princeps has the force of 
law. . . . Therefore, whatever the Emperor declared in a letter or a 
'subscriptio' or a decree in a legal decision, or declared outside of the 
Court of Law, or ordered in an edict—is clearly law."3 The emphasis 
which these formulations placed on the legislative force of imperial 
documents is insufficient to determine the type of the law and the 
conclusions which are to follow regarding its force, that is, its applica
bility in terms of time, location, or with regard to subject. 

The editors of the Theodosian Code were originally instructed in 429 
to gather all the laws given from the time of Constantine "based upon 
the force of an edict or upon sacred generality" (CTh 1:1:5), so that 
one might assume that all of the texts of the Theodosian Code were 
taken from either 'leges edictales' or leges generales'. However, in the 
instructions given in 435 the framework was expanded to include "all 
those laws which were issued in edicts and all the general laws, as well 
as those laws which the Emperors commanded to enter into force and 
to be published in specific provinces or locations" (CTh 1:1:6), the 
reference being to the emperors beginning with Constantine. The later 
instructions thus leave room for the argument that the Theodosian 
Code included both laws in force generally throughout the Empire, as 
well as those of a limited local validity. These instructions excluded 
from the totality of laws to be gathered those of a strictly personal 
character, that is, those documents issued by the emperors to private 
individuals without being promulgated, indicating that they had no 
wider incidence. 
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LEGAL SOURCES 

From the legal point of view, one should distinguish between the 
different forms of imperial legislation4—principally, 'decretum', 're-
scriptum', 'mandatuum', and 'lex generalis'—and one is able to make a 
rough classification of the texts dealing with the Jews, despite the 
elimination of certain important details from the texts in the course of 
codification. 

The number of 'decreta', that is, rulings in civil and criminal law 
made by the emperor in his judicial capacity, is very small, whether as 
final verdicts or as rulings made during the course of a legal proceed
ing. The document given by Caracalla to Claudius Tryphoninus in the 
year 213 (No. 3) may be such a 'decretum'. 

The number of 'rescripta'—replies to requests by individuals or by 
administrative personnel who desired the opinion of the emperor on 
legal questions or special problems—is likewise very small. We learn 
from a statement by Modestin that Antoninus Pius ruled on a question 
concerning the participation of the Jews in liturgies through a 'rescrip-
tum' (No. 1), but the text of this 'rescriptum' is not extant. The docu
ment addressed by Diocletian and Maximian to Juda in 293 (No. 5) 
was apparently a 'rescriptum', as was the reply of Justinian in 536/537 
to Florus, Comes of the Private Property (No. 63), as well as his reply 
in 537 to Johannes of Cappadocia, the Praefectus Praetorio of the East 
(No. 64). The documents addressed to "Annas Didascalus and to the 
Heads of the Jews" in 415 and 416 (Nos. 42 and 43) may also have 
been formulated as 'rescripta'. 

In some of the texts one can observe several of the characteristics 
which a law issued in 426 (CTh 1:14:3) had determined to be 'lex 
generalis': it being explicitly defined as such (Nos. 7, 35, and 40); its 
widespread promulgation and observance throughout the Empire 
(Nos. 10, 54, 56, and 65); and its issuance as an "edict" (the Latin 
version of the two laws of Marcian [No. 55]). 

The vast majority of these texts cannot be precisely classified, and 
would seem to belong to one of two classes of legislation: the 'man-
data', consisted either of legal and administrative instructions to offi
cials, not intended for broad publication, or published instructions in 
the form of edicts of the governors to the lower echelons of the admin
istration or to the general population; and Empire-wide laws, as well 
as laws limited to specific regions or groups within the population, 
which were also published in edicts of the governors. 

During the process of codification, the editors deleted the preambles 
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CHAPTER ONE 

to the laws, which usually included details of the circumstances of the 
legislation and its motives. Despite this, we are able to infer from the 
terminology used in several of the laws and from an analysis of their 
contents that, at times, the initiative for these laws originated in circles 
outside of the Imperial court. The Jews are explicitly mentioned as 
those who address 'querellae', "complaints" (No. 20), and 'preces', 
"petitions" (No. 48) to the emperor, in order to receive aid or protec
tion. In one case, a group of Jews turned to Justinian with the request 
that he intervene in an internal dispute concerning the language of the 
reading of the Torah in the synagogue (No. 66). It seems plausible that 
the privileges granted to "Annas Didascalus" and to "the heads of the 
Jews" in the years 415 and 416 (Nos. 42 and 43) were granted in re
sponse to a request by the Jews, similar to the legislation made in 
response to requests on the part of the Church in Africa (Nos. 38 and 
62). The term 'comperimus', "we learn," and similar terms appearing in 
several laws, indicate that information was transmitted to the court 
together with a request to intervene prior to the issuing of certain laws, 
even though the petitioners are not specifically mentioned there. Such a 
situation is indicated by the phrasing of the laws concerning the persecu
tion of apostates on the part of the Jews (No. 8), the exemption of Jews 
from curial obligations in Apulia and Calabria (No. 29), and the prohi
bition of synagogues (No. 21). One may also include within the category 
of legislation initiated by circles outside of the court the response to 
requests of officials who asked for the decision of the emperor in diffi
cult cases, such as No. 60, in which the reason given is the many requests 
on the part of the judges, and the granting of 'rescripta' which were sent 
directly to the petitioners. 

The Quaestor Sacri Palatii, one of the highest court officials from 
the fourth century onwards, usually a jurist and rhetorician by profes
sion, was responsible for the formulation of the laws. He was assisted 
in this task by officials of the 'scrinia', the "offices," who were subject 
to the Master of Offices. "General laws" were usually discussed in the 
'consistorium', the private council of the emperor, composed of the 
most senior officials. In a law passed in 446 (CJ 1:4:8) it was decreed 
that this was a required stage in the process of legislation of a 'lex 
generalis'. The process of legislation, strictly speaking, was terminated 
once the emperor added, in his own hand, the address at the beginning 
of the law and the greeting at its end. 
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21 

2. DISSEMINATION OF THE LAWS 

Subsequent to its completion, the law was published and distributed 
among the administrative personnel, sometimes among the general 
population, or specific groups within it. This process can be recon
structed from several of the complete extant laws. It began with the 
giving of the law, that is, its completion by the emperor himself, an act 
which was the equivalent of first promulgation and which invested the 
law with an Empire-wide validity.5 At this stage, a copy of the law was 
sent to the senior officials, generally to the praefecti praetorio who 
headed the legal-administrative hierarchies, who in turn passed it down 
to the subordinate level of the provincial governors.6 The reception of 
the law by the senior officials or the provincial governors was the 
second stage in this process. This was followed by its promulgation in 
the residence of the governors and in the principal provincial cities 
under their control. 

The law went into effect at the time of its promulgation in any given 
place.7 When it required action on the part of a specific group within 
the population—those fulfilling religious tasks within the community, 
e.g., the patriarch or his household, or the decurions in a given city— 
or if it was intended for them alone, the officials were ordered to send 
a copy of its text directly to those groups or individuals. At times a 
copy of the law, in addition to being given to the praefecti praetorio, 
was sent to other departments of the administration that were involved 
in the execution of the law, such as the treasury or the military. The 
main stages of this process may be seen, for example, in No. 10, issued 
by Constantine on 21 October 335, at Constantinople, to Felix, the 
Praefectus Praetorio of the diocese of Africa, who was charged to 
convey the substance of the law, accompanied by appropriate texts 
from himself, to the governors throughout his diocese. Similarly, the 
text of Sirmondian Constitution No. 4 was the law promulgated in 
Carthage, the diocesan capital, on 9 March 336. We learn from its text 
that the law was also addressed to the other diocesan governors. A 
more complete example is that of No. 35. This law, which was issued 
at Rome by Honorius on 25 November 407, was addressed to Curtius, 
the Praefectus Praetorio of Italy, who was instructed to transmit its 
contents to the provincial governors and to give orders to them con
cerning its execution. Likewise, Sirmondian Constitution No. 12 is the 
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text as "promulgated in Carthage, in the forum, underneath the decla
ration of the Proconsul Porphyrius, on the Nones of June" (408).8 The 
Third Novel of Theodosius II (No. 54) was issued at Constantinople on 
31 January 438, and addressed to Florentius, the Praefectus Praetorio 
of the East, who was ordered to publish it in edicts of his own, to 
instruct the other governors to do likewise, and to publish the law in 
the cities and provinces. The second edict of Marcian of 452 (No. 55), 
which was addressed to Palladius, the Praefectus Praetorio of the East, 
listed in its margins the names of all those who received identical 
copies: the Praefectus Praetorio of Illyricum, the Prefect of the City of 
Constantinople, and the Master of Offices. No doubt in the process of 
publication, changes were made in the texts of these laws to fit their 
addressees—administrative officials or population groups—in accord
ance with the specific circumstances of each place and the extent of 
each official's authority. An excellent example may be seen in several 
texts of one law (No. 51), which appears in Sirmondian Constitution 
No. 6 as well as in five separate texts of the Theodosian Code. In 
Sirmondian Constitution No. 6 the text of the law is quoted in full, as 
issued on 9 July 425, by Valentinian III at Aquileia, and addressed to 
Amatius, the Praefectus Praetorio of Gaul; CTh 16:5:62 was issued 
there on 17 July and addressed to Faustus, the Prefect of the City of 
Rome; CTh 16:2:46 + CTh 16:5:63 was issued there on 4 August and 
addressed to Georgius, the Proconsul of Africa; while CTh 16:2:47 + 
16:5:64 were issued on 6 August and addressed to Bassus, Comes of 
the Private Property. These four texts were released by the chancellery 
during the course of approximately one month. The differences among 
them derive from the fact that the legislator related differently to 
problems which were specific to Gaul, Africa, and Rome. 

In the large majority of cases, the laws were addressed to the senior 
administrative officials of the Empire, especially the praefecti praetorio 
and the departmental heads in the court. Most of the texts sent to the 
praefecti praetorio and preserved in the codes were addressed to those 
of the East and of Italy, as the editors of the codes utilized the archives 
of the two capital cities. The existence of texts sent to the Praefecti 
Praetorio of Illyricum, Gaul, and Africa suggests that parallel—and 
perhaps even identical—texts were generally sent to all the praefecti 
praetorio. Texts were also sent to the department heads at court. 
Among the extant texts, one is addressed to the Master of Offices, one 
to the Comes of the Sacred Largesses, one to the Comes of the Private 
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Property, and even one to the Comes and Master of the Two Services. 
There are also laws of limited geographical applicability in the two texts 
addressed to the Comes of the East, in two texts to the Praefectus 
Augustalis in Egypt, and in one text to the Proconsul of Africa. Most of 
these texts, however, originated in the archives of the two Imperial 
courts, so that they reflect the initial stage in the process of dissemina
tion of these texts—i.e., from the emperor to the praefecti praetorio— 
and indicate an extreme proximity to the source of the law. 

There are relatively few texts which derive from a lower stage in the 
process of the law's dissemination to wider circles, further from their 
source. There are two complete extant texts (Nos. 10 and 15) reflecting 
laws addressed directly to praefecti praetorio. Sirmondian Constitution 
No. 4 was sent on 21 October 335, to Felix, the Praefectus Praetorio of 
Africa who published it in Carthage in 336. No. 12 in the same collec
tion, dated 25 November 407, was addressed to the Praefectus Praeto
rio Curtius who transmitted it to Carthage where it was promulgated 
by the Proconsul Porphyrius in June 408. Both texts draw a clear 
distinction between the stage of the giving of the law (data) and that of 
its publication (proposita). 

Two texts indicate that the laws were published in cities that were 
not diocesan capitals—i.e., they testify to the law's dissemination in an 
even wider circle. No. 7 was published in Colonia Agrippinensis in 
329, while No. 17 is known to us from a text that was "accepted" and 
published in Regium in 384. Two texts are addressed in a general way 
to "the Jews" (No. 23) or to "all the Jews" (No. 13), and these also 
doubtless reflect one of the stages of publication of these laws. It is 
reasonable to assume that during the process of codification many of 
the details concerning their receipt and promulgation were dropped 
from the text of many of these laws, as these were of no importance to 
their editors. Thus, we can no longer know for certain what the extent 
was of the publication of these laws, which are today known in the 
texts issued by the chancellery. For example, No. 37 clearly preserved 
the text of an original law, as it opened in the vocative, but there are 
no details at its subscription as to how it was received or published. 
This fact requires extra caution when we wish to determine the char
acter of a given text. At the same time, one is led to the conclusion 
that most of these texts reflect a very early stage in the process of 
dissemination of the laws. 

The same conclusion in relation to the use of dative or accusative 
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case can be reached when we examine the chronological division of the 
inscriptions to the laws. O. Seeck9 noted that in the earlier texts, 
particularly those up to the reign of Theodosius I, the inscriptions are 
phrased in the accusative (ad + ace) , while the texts written during 
and after Theodosius are mainly in the dative. He explained this on the 
assumption that in order to locate old laws the codifiers consulted 
copies of the laws which had been preserved in local archives, whose 
inscriptions were phrased in the accusative. For documents closer to 
their own time, the codifiers referred to the original documents, avail
able in the archives of the capitals, and these were phrased in the 
dative. 

An examination of those laws pertaining to the Jews produces a 
very clear picture: in all the laws given until 384 the inscription was 
phrased in the accusative, except for three texts, one of which (No. 7) 
was taken from the text as published at Colonia Agrippinensis, i.e., 
Cologne. In a text addressed to Ablavius on 29 November 330, the 
inscription was phrased in the accusative, while the version of that law 
destined for public promulgation was given in the dative. In those laws 
published after 384, the dative was always used, with four exceptions: 
No. 37, which preserved the original vocative form of address; No. 23, 
which used the comprehensive term "to the Jews"; No. 24, addressed 
to the Comes of the East, which may have been copied from a copy 
rather than from the original; and No. 28, addressed to the Praefectus 
Praetorio of the East. It thus seems probable that the texts of the laws 
given until the end of the fourth century are quoted according to 
copies, while from then on the extant texts were taken from the origi
nal documents of the laws addressed to the praefecti praetorio in the 
two capitals and preserved in the archives of these cities. This conclu
sion is consistent with our finding that the greater part of the docu
ments at hand derive from the first stage of the dissemination process. 

This may explain the small number of substantive differences among 
the different versions of the same law, whether in terms of style or 
content. This, also, would seem to contradict the conclusion of Gaude-
met who proved that the system of publication of Roman law was 
conducive to the introduction of a considerable number of errors into 
the original texts. 1 0 Gaudemet clearly established that mistakes crept 
into the texts of the laws and that emendations were introduced even 
before their codification. An interesting example of this is No. 51 in 
which the various alterations made in one law are visible. In No. 9 it is 
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possible to distinguish between the versions formed in the two stages 
of distribution and promulgation of the law. These examples are to a 
large extent exceptions, as the largest majority of extant texts are from 
the earliest stage in which the process of change and error had not yet 
begun. Moreover, we generally have only one text, so that we are 
unable to compare it with other texts of the same law. Generally 
speaking, the errors in our laws entered in the later stages—that is, 
during the codification and the manuscript transmission—and only 
rarely in the earlier stages. 

3. THE VALIDITY OF THE LAWS 

The law went into effect when it was given, although the administra
tion and population in any given place were required to fulfill it after it 
had been received and promulgated in that place. Its "permanence"— 
the continuity of its validity even beyond the reign of the emperor who 
initially legislated it—was stressed in the texts of many laws.1 1 In 321, 
Constantine granted a 'perpes privilegium' to the Jews (No. 7); in 407, 
Honorius proclaimed the 'aeternitas', i.e., the "eternity" of the law he 
had given (No. 38); as did Valentinian III in 425 (No. 51); Theodosius 
II in 438 (No. 54); and Justinian in 534, 535, and 545 (Nos. 61, 62, and 
65). From this it follows that the ongoing validity of the laws given by 
the previous emperors was generally accepted. In a law from 404 (No. 
32), Arcadius declared that all the privileges granted in the past to the 
patriarchs remained valid, while in another law from the same year 
(No. 34), Honorius repealed the prohibition on the gathering of the 
Sages Collection in the West, and recognized the privileges granted to 
the Jews by the "ancient Emperors." In a law from 409 (No. 39), 
Honorius imposed upon the "Heaven-Fearers" the "laws of the an
cient Emperors" and "the former laws," while in a law from 412 (No. 
40), he explicitly formulated his attitude to the old laws, as follows: "It 
would be most worthy of the government of our time that former 
privileges shall not be violated." Similar language appeared in a law of 
Honorius from the year 416 (No. 43), in a law of Theodosius II from 
423 (No. 48), and in one from Valentinian III from the year 425 (No. 
51). In a law from 397 (No. 27), Arcadius relied upon the legislation of 
Constantine, Constantius, Valentinian, and Valens, while Theodosius 
II relied upon a "law of Constantine" in a law issued in 415 (No. 41). 

The unlimited validity of previous legislation did not restrict the 
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freedom of the emperor to legislate and to nullify an old law by a new 
one. This principle was inherent in the chronological sequence of the 
Theodosian Code, and was explicitly formulated in the instructions to 
its compilers. The legal status of the 'rescripta' was particularly proble
matic (Nos. 20 and 42). There are extant a number of examples of 
explicit nullification of various laws: 'iussio . . . rescindatur', "the 
order . . . shall be rescinded" (No. 15); 'lege cessante', "that law . . . 
is to be abrogated" (No. 29); 'amonita iussione', "with that order 
revoked" (No. 34). These examples may help to clarify the question of 
the geographical applicability of laws which were legislated within one 
or another of the two halves of the Roman Empire. 

Relatively few laws were introduced by those emperors who ruled 
over both halves of the Empire, whose legislation thus automatically 
had an all-embracing geographic validity. These included four laws of 
Constantine (Nos. 7-10), one law of Constantius II (No. 12), and one 
of Julian (No. 13). Most of the extant laws were enacted from the time 
of Valentinian and Valens, that is, by those emperors who ruled only 
one half of the Empire, whether East or West. In the inscriptions one 
finds no indication of this division. The opposite was the case: each law 
was cited in the name of all the emperors who ruled at the time, a 
practice which expressed the belief in the legal unity of the Empire. 

When we examine the process of legislation, it becomes obvious 
that the laws in question were issued and promulgated only in that half 
of the Empire under the rule of the legislating emperor, while in the 
other half they were not promulgated at all. This follows from the 
complete consistency between the names of the legislating emperors 
and those of the magistrates to whom the laws were addressed: the 
emperors of the East, without exception, addressed themselves to the 
magistrates of the East, while those of the West addressed themselves 
consistently to the magistrates of the West. No. 17—a Western prom
ulgation of an Eastern law—was issued during a period that the em
peror of the East also ruled, in practice, over the West. The First 
Novel of Theodosius II from the year 438 stated that 'in posterum'— 
"in the future"—laws legislated in one half of the Empire would no 
longer be valid in the other half, unless they were actually published as 
laws in the other half. From this, it follows that until then separate 
legislation in either of the two halves of the Empire had been recog
nized as valid for the entire Empire, even in the absence of fixed, 
systematic arrangements for the transfer of laws between the two 
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courts. Theoretically, these laws were valid in the entire Empire, so 
that a law legislated in one half of the Empire needed to be explicitly 
repealed in order not to be in force in the other half. This is shown by 
the text of No. 29, in which Honorius repealed an Eastern law (No. 
27) on the grounds that it would be harmful to the territories under his 
rule. In this text Honorius expressed doubt as to whether the law was 
in fact legislated in the East. This may, of course, be a mere rhetorical 
device. It is possible, again, that they really were ignorant of this law 
in the West, although it had been introduced in the East one year 
earlier. The main significance of this text lies in the recognition that an 
Eastern law must be repealed in order to be invalid in the West, from 
which it follows that prior to such repeal it was in fact valid there. 
Another example is provided by Nos. 30 and 34. Honorius prohibited 
the gathering of the Sages Collection for the House of the Patriarch, 
but allowed it again after several years. From the language of this new 
permission it follows that the practice of the Sages Collection was 
rooted in privileges granted by "ancient" emperors, and that the prohi
bition was restricted to the limits of Honorius' rule in the West (ista-
rum partium). Once this prohibition was nullified, the legal situation 
which had existed prior to the prohibition was restored. 

There are few cases in which the legislator explicitly cited, by name, 
the "ancient" legislating emperors upon whom he relied in his own 
legislation, but in at least one case the legislator referred to law-givers 
who ruled in only one half of the Empire. In No. 27 Arcadius relied 
upon the imperial legislation of Constantine and Constantius II, but 
also on Valentinian and Valens, in whose time the Empire was already 
divided in half. From this it follows that the Western legislation of 
Valentinian was recognized as valid and authoritative in the view of an 
Eastern emperor such as Arcadius. 1 2 

II 
Jurisprudence 

Four texts from the third century concerning Jews are preserved in 
classical legal literature in four different works: two texts of Modestin 
(Nos. 1 and 4), one of Ulpian (No. 2), and one of Paul (No. 6). 
Modestin and Ulpian referred specifically to imperial legislation un
known to us from legislative sources, while Paul stated the legal reality 
of his own time. The legally binding character of these texts stemmed 
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from the personal status of their authors, who had 'ius respondendi', 
and were thus recognized by the emperor as binding authorities during 
their lifetime, while their opinions compelled the judges by the force of 
the 'auctoritas principis', that is, not only in the specific cases in which 
they were given, but in similar cases, and unlimited in time. Paul's 
Sentences—apparently composed in the West during the third century 
around a core of authentic decisions of Paul—was recognized as an 
authoritative legal source in a law of Constantine from 328 (CTh 
1:4:2). Consultatio VII: 3 provides us with evidence of the practical 
effects of this recognition. In 426, Valentinian reorganized the re
course to jurisprudential sources in the courts. Among other things, he 
ruled that all the works of the five great jurists—which included Paul, 
Ulpian, and Modestin—had legal authority, 1 3 a rule which remained in 
force even after the promulgation of Codex Theodosianus. In the Visi-
gothic West it was abolished only in 506, when it was ruled that only 
those jurisprudential texts included in the Breviarium, which was 
promulgated in the Visigothic Kingdom that same year, would have 
legal authority. A similar situation came into effect in the East when 
exclusive legal authority was granted to the Digest and the Institutiones 
on 30 December 533. The four above-mentioned texts of these jurists 
are, consequently, known to us exclusively through the versions of the 
Breviarium (No. 6) and the Digest (Nos. 1, 2, and 4). 

The validity of the traditional jurisprudential literature was never 
formally abolished in some Western regions. In the Lombard Kingdom 
(early sixth century) it remained in force alongside the Roman Law of 
the Burgundians, while in the Ostrogoth Kingdom it was maintained 
with the Edict of Theodoric (489-526). The jurisprudential literature 
practically disappeared with the collapse of the political frameworks 
and the destruction of secular culture in the West in the early Middle 
Ages. We have twelve extant texts from the later jurisprudential litera
ture. These are texts of the Interpretatio, the "Commentary," which 
was probably composed in Gaul in the final years of the fifth century. 
They are known to us in the version of the Breviarium, in which they 
are combined with nine laws from the Theodosian Code, the Third 
Novel of Theodosius II, and a text from Paul. Four of them—Nos. 6 
(twice), 12, and 16—contribute no more than the statement that the 
law under discussion required no commentary. The others—Nos. 10, 
17, 18, 28, 40 (in Flannel's ed.), and 54—are either paraphrases of the 
law's essentials or a real commentary. 
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Parallel to the process of legislation and promulgation of the law was 
that of its preservation. The original copies of the law were preserved 
and their texts copied, either by various administrative personnel or by 
private individuals. This process began in the imperial courts and in 
the two capitals of Rome and Constantinople. The original documents 
were preserved in the archives located in those cities—most of these 
being documents addressed to the two senates or to the Praefecti Prae-
torio of Italy and of the East. Other documents were addressed to the 
officials in charge of the administrative departments located in the 
courts. The texts which made up the Theodosian Code were taken 
primarily from those archives, and there is reason to assume that the 
complete original texts which went into the collections of Novels also 
originated in those archives. There is no doubt, for example, that the 
Third Novel of Theodosius II (No. 54) preserved the original version 
of the document published on 31 January 438, at Constantinople, as on 
that date the name of the consul of the West, Faustus, was not yet 
known in the East, so that the law was dated by the consulate of 
Theodosius II and of "he who will be proclaimed." By the end of the 
year Faustus' name was already known in Constantinople, as he was 
explicitly mentioned in the subscription to Theodosius II's Sixth Novel 
from 4 November 438. The original version of the Third Novel was 
preserved unaltered, obviously, and it was included in its original form 
both in the Sylloge—the official collection of Novels published by Ma-
jorian between 457 and 461—and in the later editions of the collection. 
The Novels of Justinian (Nos. 62-66) preserve the versions of the 
documents issued in Constantinople, that is, before they were promul
gated in Africa (No. 62), in Constantinople itself (No. 65), and in the 
provinces (Nos. 65 and 66). 

This stage of preservation included the recording, in continuous 
chronological order, in the register (commentarii) of the texts of the 
laws issued. There can be little doubt that the second edict of Marcian 
from the year 452 (No. 55b) was copied from this source, for on 
margins of the text appeared a list of the names of the other address
ees—an addition which, while out of place in a text sent to each 
person individually, was thoroughly appropriate to a listing within a 
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register. The register would also seem to be the source of the law 
issued by Justinian on 28 July 531 (No. 60), as the date is given in the 
Justinian Code as "the year following the consulate of Lampadius and 
Orestes." One cannot imagine that at such a late date in the year the 
names of the two consuls were still unknown in Constantinople; for 
that reason one may conjecture that this form of dating reflected the 
practice used to record laws in the register. The year was recorded in 
the heading of the first law issued at the beginning of the year, while 
subsequent laws issued in the course of that year were dated by day 
and month only. When the first registered law was dated by the post-
consulate of those consuls that had served in the previous year, and 
this happened very frequently whenever the registrars were ignorant of 
the names of the new consuls in the beginning of the year, the laws 
issued at later dates in the same year were subsequently dated by the 
post-consulate, referring to the consuls of the previous year, even 
though the names of the new consuls were known. Strict attention was 
paid to the preservation of original documents and the recording of 
their texts on the lower administrative echelons. A law from 408 in the 
Theodosian Code (No. 37) belongs to this source. The compilers of the 
Codex, departing from their usual practice, preserved the text of the 
inscription of the law addressed to Donatus, Proconsul of Africa, writ
ten by Honorius in his own hand in the vocative case. This version 
could have been found only in the original document, preserved in the 
archives of Carthage, or in the version published by Donatus in that 
city. The archives at Carthage—or the records of promulgated laws 
kept by the government officials there—contributed two additional 
laws (Nos. 10 and 35). This confirms Seeck's conclusion that the ar
chive at Carthage was one of the principal sources for the compilers of 
the Theodosian Code.14 

Two texts reflect the preservation of laws in less important cities: 
Colonia Agrippinensis (No. 7) and Regium (No. 17). One ought not to 
assume that the Codex' compilers received these texts directly from 
sources in those cities. It is more likely that they were taken from some 
intermediate source, such as collections of laws or, according to Seeck, 
from proceedings of law courts sitting in the principal administrative 
centers which heard appeals against decisions of the lower courts. 1 5 

The documents presented before these appellate courts incorporated 
the texts of laws as they were promulgated in those places and pre-
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sented (allegata) before the lower courts. Regium was located in the 
diocese of the city of Rome, and appeals against verdicts given in 
Regium were heard in Rome; the version of a law published in Regium 
and cited during the appeal proceedings would be preserved in the 
Roman archives. Versions of the laws promulgated in Colonia Agrippi-
nensis were preserved, likewise, in Viennes, which for a certain time 
served as the administrative center of the Prefecture of Gaul. The 
presence of these texts in the Theodosian Code, therefore, resulted 
from the direct access of the compilers of the Code to the central 
archives in Italy and Gaul, rather than from access to small local 
archives in towns which at the time were in the hands of Germans, or 
in a state of destruction and decline. 

Thirteen laws have survived in collections assembled by private indi
viduals, whether administrators or professional jurists. Their advan
tage as against the great codification projects derives from the fact that 
these collections usually preserved the complete texts of the laws. The 
collection of laws named after its first editor, J. Sirmond, is an excel
lent example of a private collection which might have served as the 
connecting link between the local promulgation and the compilers of 
the Code. This collection includes the full texts of sixteen laws as they 
had been published in Gaul during the years 333-425, including Nos. 
10, 35, 38, and 51, which are also known to us from the abridged 
versions appearing in the Theodosian Code. 

One text (No. 13) was preserved in the collection of letters of Julian 
the Apostate, usually seen by the ancient authors as an essentially 
literary work, although it includes also texts of legal and political sig
nificance. Two edicts of Marcian (No. 55) are preserved in their Latin 
version in several unofficial collections and translations: Collectio Vati-
cana, compiled in Rome shortly after 457; the canonical Collectio 
Quesnelliana, compiled in southern Gaul at the beginning of the sixth 
century; the canonical Collectio Hispana, compiled in Spain at the end 
of the sixth century; and three Latin translations, made some time 
after 553. 

The Novels of Justinian 1 6 were preserved in a large number of pri
vate collections. The earliest of these, Epitome Iuliani, attributed to a 
professor of law from Constantinople and which enjoyed wide circula
tion in the West, includes Latin translations of 124 Novels from the 
years 535-555, including Nos. 64 and 65. Another collection of Latin 
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translations is the Authenticum, which was apparently compiled in It
aly. It encompasses 134 Novels from the years 535-556, among them 
Nos. 62, 65, and 66. The largest and the most complete collection, 
which gave the Greek version of the Novels, is the Collectio 168 Novel-
larum. It was compiled in Constantinople during the reign of Tiberius 
II (574-582), and includes 154 Novels of Justinian, among them Nos. 
63-66. Two collections of summaries of Novels testify to the great 
interest shown by professional jurists in these laws. One, Epitome 
Theodori, composed between 572 and 602 by Theodorus Scholasticus 
Hermopolitanus Thebanus, a Constantinopolitan jurist, comprises 
Nos. 62-66. The other, Epitome Athanasii, composed in approxi
mately 572 by Athanasius of Emesa, includes Nos. 62 and 64-66. 
Sources of another type are the canonical collections—generally ap
pendices to canonical works—such as Collectio XXV Capitulorum, 
composed after 565 and containing 21 laws, including No. 65; Collectio 
LXXXVll Capitulorum, composed between 540-550 by the presbyter 
Johannes of Antioch, which also contains No. 65. Of a somewhat 
similar type are the "Nomocanons," collections which combine secular 
laws with canonical texts. The earliest example of this genre, Nomoca-
non L Titulorum, was apparently composed during the years 582-602 
in Antioch, and it also includes No. 65. The most popular of this 
genre, Nomocanon XIV Titulorum, was composed between the years 
629 and 640 by an unknown author, and includes Nos. 62, 64, and 65. 

IV 
Codification 

Roman law generally, and the laws pertaining to the Jews in particular, 
were preserved for posterity as a result of the codification projects 
associated with the names of Theodosius II, Alaric II, and Justinian.1 7 

These enterprises not only assured the preservation of Roman law into 
modern times, but also revived the legal force of texts which had been 
forgotten or lost. In the process they brought about important changes 
both in their text and content, with the aim of adjusting them to new 
circumstances. A proper understanding of the role assured by these 
codifications in the preservation of Roman Law depends on the correct 
appreciation of their principal characteristics. 
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1. CODEX THEODOSIANUS 

This project originated in a law dated 26 March 429 (CTh 1:1:5).18 It 
outlined a plan for the codification of the law into two codes, and for 
that purpose a nine member editorial committee was appointed. We do 
not know how far the committee advanced in its work, but in a law 
dated 20 December 435 (CTh 1:1:6) Theodosius redefined his plan for 
codification, entrusting the project to a larger committee which was to 
consist of sixteen members. The work of this committee was completed 
in 437, and on 15 February 438, Codex Theodosianus was promulgated 
in the East through a law, the First Novel of Theodosius II. The Code 
was promulgated in the West at the end of that same year, by its convey
ance to the Roman Senate by the Praefectus Praetorio Faustus. 1 9 Ac
cording to Theodosius' First Novel, the Code went into effect on 1 
January 439, from which date it was forbidden to present before the 
courts any law not included in this Code. Laws not found in the Code 
were declared to be false, excepting those concerning financial and 
military matters preserved in the registers of the Imperial court's admin
istrative offices. The Theodosian Code remained in force in the East 
until it was abrogated on 7 April 529—together with Codex Gregorianus 
and Codex Hermogenianus—in the Constitutio Summa Rei Publicae, the 
promulgation-law of the first edition of the Justinian Code which came 
into force on 16 April 529. Lawyers and litigants were warned that were 
they to present in court laws derived from any of these three sources, 
they would be liable to punishment for falsification. The highly efficient 
application of this ruling is demonstrated by the fact that, apart from 
several fragments preserved on papyrus, not even one Eastern manu
script of the Code survived. The Code was practically abolished in the 
Visigoth Kingdom on 2 February 506, with the coming into effect of the 
Breviarium as the exclusive source of law—although this was not explic
itly stated. The Counts were warned that they would be liable to suffer a 
death penalty or loss of property were they to allow the use of any other 
legal or legislative source in their courts. In other parts of the West the 
Code was never formally abrogated, and its legal status was comparable 
to that of other legal sources. Book 16 of the Code enjoyed the unique 
status of having been accepted by the Church as an authoritative source 
of canon law. 

The instructions given to the two editorial committees differred on 
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several important points, but they also shared several common charac
teristics, so that one may assume that to a certain extent the latter 
committee continued the work of the former. The editors were in
structed to collect all the general laws introduced since the reign of 
Constantine, to which category, indeed, most of the texts in the Code 
belonged. At the same time, it is clear that the editors were unable to 
gather all the general laws, because some of the material was lacking in 
the archives and registers available to them, due to their methods of 
collection, or because of incorrect distinction between general and 
non-general laws. In a law from the year 397 (No. 27), Arcadius men
tioned privileges granted to the Jews in the laws of Constantine, Con-
stantius, Valentinian, and Valens, but the Code comprised only laws of 
Constantine on this subject (Nos. 7 and 9). The relevant laws enacted 
by Constantius, Valentinian, and Valens, which were still known in the 
chancellery in 397, were not included in the Code. Likewise, Eusebius 
mentioned a law by Constantine dealing with the ownership of Chris
tian slaves by Jews—to which Theodosius II might have referred in a 
law from 415 (No. 41)—but this law is not found in the Code. The 
suppression of the laws of Julian the Apostate relating to the Jews— 
such as No. 13—may be explained by religious motivations. The edi
tors were not fully consistent in their attempts to eradicate the memory 
of Julian, as he was mentioned, together with Constantius II, in the 
inscription of No. 12 and in many other laws in the Theodosian Code. 
His name had been removed from this text, however, in the Justinian 
Code. Thus, whether deliberately or not, the Theodosian Code re
flected a choice among existing laws, rather than a comprehensive 
collection. However, after the closing of the Code there was hardly any 
incentive to preserve laws which had been rejected by the editors, as it 
had been clearly established in the First Novel of Theodosius II that 
one could no longer present in court any laws not included within the 
Code—with the exception, as noted, of texts relating to military, 
fiscal, or administrative matters preserved in the registers of the ad
ministrative departments. Jurists and administrators were no longer 
interested, therefore, in their preservation. 

Laws accepted into the Code underwent a three-fold process of codi
fication: (1) dating; (2) arrangement of the laws and of the partial texts 
into books and chapters by subject matter; (3) linguistic and content 
editing of the text, through deletions, additions, and corrections. 
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A. Dating 

The texts in the Code were to be arranged in chronological sequence in 
order to determine their validity under the rule that a later law super
seded an earlier one. 2 0 The dates of the legal documents made it pos
sible to distinguish between authentic and forged documents, and 
therefore provided a criterion of authenticity. The date, which con
sisted of the chronological location of the specific event—or docu
ment—in a recurrent constitutional cycle, i.e., the annual consulates, 
or in the continuous rule of a specific ruler, signified the conferment of 
legitimacy and public force to the document, whether public or pri
vate. This practice resulted in cases of contested validity when private 
documents were dated by the reign of rulers subsequently declared as 
illegitimate.21 Thus, it is clear that the date appearing upon legal docu
ments had great significance. A law of Constantine from 26 July 322 
(CTh 1:1:1) stated, indeed, that edicts or laws (constitutiones) lacking 
indication of the day and the consulate are invalid. It is, therefore, 
reasonable to assume that the laws and the copies of the laws circulat
ing in public were generally dated. At the same time, it is clear that 
from the fifth century on, Constantine's ruling on this matter was not 
scrupulously followed, and undated laws were to be found in circula
tion and in legal practice. As a result, the compilers were often obliged 
to provide the dates for texts which lacked them, or whose dates were 
erroneous for various reasons, i.e., scribal errors, or the elimination of 
the names of rulers condemned to obliviousness (damnatio memoriae). 
They used for this purpose the consular lists (Fasti Consulares) and 
dated legal texts contemporary with the undated ones. In the course of 
the reconstruction of their dates, serious errors crept into the texts. 
These errors were compounded when the complete and dated texts 
were divided into sections, and those sections subsequently rearranged 
in different chapters. In the process of dividing the laws and rearrang
ing their sections, the date of the original law was often copied par
tially or incorrectly. As a consequence, the editors were forced, not 
infrequently, to reconstruct the dates of various texts on the basis of 
insufficient information. Additional errors were introduced into the 
texts in the process of transmitting the Theodosian Code. 

Of the 45 laws in the Theodosian Code dealing with the Jews only 
31 are correctly dated. The dates given by three of the laws (Nos. 8, 
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12, and 46) clearly contradict the prosopographic information sup
plied by the same laws. This information has much greater weight 
than the date itself in the process of reconstructing the chronology of 
the texts. For example: according to the Code, No. 46 was issued on 
6 August 412, and addressed to Philippus, the Praefectus Praetorio of 
Illyricum. However, this date cannot be correct as in 412 that office 
was held by Leontius; Philippus did not occupy this office before 420. 
The dates of eleven laws relating to the Jews were distorted during 
the process of arranging the texts within the Code, and during its 
manuscript-transmission. Five became defective as the result of errors 
made by copyists who attributed different dates to various sections of 
the same law, exchanging Mai. for Mar. and XII. for XI. (No. 10), 
XIIII. for XIII. (No. 15), Sep. for Feb. (No. 29), III. for V. (No. 
31), and VII. for VI. (No. 52). The dates of issue and promulgation 
of two laws were combined (Nos. 9 and 12), while the dates of three 
laws became corrupted in the course of their division into separate 
sections (Nos. 38, 40, and 51). Thus, No. 40 was divided into three 
separate sections, of which only one was correctly dated—26 July 
412—while two "twin" sections (geminatae), which derived equally 
from this law, were incorrectly dated 26 July 409. The date given for 
No. 14 was not precise as the consulate named there was applicable 
to three different years. The compilers' carelessness is evident in the 
faulty arrangement of Nos. 2-4 in the 8th chapter of Book 16 for, 
according to the dates given in the Code, CTh 16:8:3 ought to have 
preceded CTh 16:8:2. Such a high percentage of incorrect dates—25 
percent—requires that the historian exercise a considerable measure 
of caution, not only in the use of the texts whose dates are known to 
be inexact, but even in the use of those whose dates have not yet 
been called into question. 

B. Systematic Arrangement 

The systematic arrangement of the laws into books and chapters ac
cording to topic was one of the main aims of the entire project of 
codification. Theodosius II indicated in his First Novel that the inten
tion of this arrangement was to facilitate the approach of jurists to this 
massive collection of legal information. The editors were instructed to 
subdivide laws dealing with several topics, and to arrange the sections 
by subject matter. As a result, and because of the obligation placed 
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upon the compilers for the sake of clarity to abridge the laws, there is 
not one law concerning the Jews in the Code which has not been 
abridged. The degree to which these texts were abridged may be deter
mined by comparing the texts given in the Code with the full versions 
of unabridged laws, such as the Third Novel of Theodosius II (No. 54) 
and the Novels of Justinian (Nos. 62-66); and by comparing the laws 
which were preserved in full in the Sirmondian collection with their 
abridged counterparts in the Theodosian Code (Nos. 10, 35, 38, and 
51). No. 10 is divided in the Code into two sections arranged in two 
separate chapters, as are Nos. 35 and 38. No. 51 appears in the Code 
in three versions: one is preserved in one section, while each of the 
other two are split between two chapters. The compilers frequently left 
indications of their work of division by placing the words 'et cetera' at 
the end of one section, and the words 'post alia' at the beginning of the 
following one. These signs enable us to reconstruct the original law by 
recombining sections which had been arranged separately—and which, 
at times, even appeared in separate chapters—by combining the first 
section which ended in 'et cetera' with the second which opened with 
'post alia'. Nos. 10, 11, 35, and 52 had been divided in this manner. 
Often these signs of division have been left in only one of the texts, but 
even in such cases it is possible to reconstruct the original law by 
matching the prosopographic details, dates, and subjects. Complete 
agreement of prosopographic data with dates is not an absolute proof 
of a common ancestry in an original law; one must consider the pos
sibility that two different laws were given at the same time by the 
same person. 

No. 15 is divided into two sections in the Theodosian Code: CTh 
12:1:100 and CTh 12:1:99, although only the second section opened 
with the words 'post alia'. Both texts were issued by Gratian, both are 
addressed to Hypatius, both are dated the 18th or 19th of April 383 
(the small discrepancy stemming from a copyist's error), and both 
concerned the question of exemptions from liturgies. There is no doubt 
that in the original law CTh 12:1:100 appeared before CTh 12:1:99. 
The reversal in order of the two sections within the same chapter, as if 
they were two separate laws, stemmed from the small error in dates. 
Reconstruction of the original law is also possible on the basis of 
indications of division in only one of the texts in the case of No. 38. 
No. 39 also appears to belong to this group: two texts in the Theodo
sian Code {CTh 2:8:25 and CTh 16:8:19) were given by Honorius, both 
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were addressed to Iovius, both are dated 11 April 409, and both deal 
with various offenses against Christianity, although only CTh 2:8:25 
opened with the words 'post alia'. However, the subjects dealt with in 
the two laws are not absolutely identical, so that we may have here two 
separate texts by Honorius, both issued on the same day and both 
addressed to Iovius. The significance of the indications of division is 
particularly striking in those laws which were divided into more than 
two sections. No. 48 is divided in the Code into four sections, and 
placed in four different chapters. Two of these are marked with both 
'et cetera' and 'post alia'; these are obviously the middle ones. Of the 
remaining two, one, presumably the first one, contained only the 
words 'et cetera', while the other was marked only with 'post alia', 
suggesting that it was the final section. The sequence of the two middle 
sections may then be reconstructed on the basis of their content. No. 
49, which was divided in the Code into four sections in four different 
chapters, may be reconstructed in a like manner. The first and third 
sections of the original law concluded with the words 'et cetera', while 
the second and fourth opened with 'post alia'. A more difficult prob
lem is posed by No. 51. Four versions of this law are known: three of 
them in the Code, and the fourth in the full text of the law as transmit
ted in the Sirmondian collection. Of the three texts in the Code, one 
appeared in an abridged text without any sign of division (CTh 
16:5:62); the second appeared in two texts in two separate chapters 
(CTh 16:2:46 and CTh 16:5:63); one of the two texts is marked with 
the words 'post alia' and 'et cetera' and the other marked only with 'et 
cetera'. The third version appeared in two texts within two chapters 
(CTh 16:2:47 and CTh 16:5:64), the first of which is marked with 'et 
cetera' and the second with 'post alia' and 'et cetera'. These signs 
clearly indicate that in the second version the final section is missing, 
and that this version contains the two middle sections only or, alterna
tively, the first two sections. In the third version the final section is 
missing. These speculations, based only upon the signs of division, are 
entirely confirmed by comparison with the complete text of the law 
found in No. 6 of the Sirmondian collection: the first section, lacking 
in the second version, contained the proclamation of the restoration of 
the privileges of the churches which had been abrogated by the tyrant 
Johannes; the final section, missing in this version, was the order relat
ing to the expulsion of the Jews and pagans and the restrictions im
posed upon them. The final section, lacking in the third version, con-
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sisted, again, of the restrictions upon the Jews and the pagans. The 
importance of considering the signs of division in order to recognize 
the missing sections is also evident in No. 40, its two "twin" texts are 
marked with the words 'post alia' and 'et cetera', indicating that two 
sections are missing: the one preceding the text presented in the Code 
and the one following it. 

As a result of the arrangement of the text by subjects, a text concern
ing several subjects was often included in several chapters, bringing 
about the phenomenon of 'leges geminatae', "twin laws"—identical 
texts appearing in different places. 2 2 Thus, for example, No. 18 ap
peared in two "twin" texts, as does one of the two versions of No. 40. In 
No. 29, on the other hand, we find an interesting phenomenon: the text 
of CTh 12:1:158, cancelling the exemption of the Jews from participa
tion in the liturgies of the curias, was edited to eliminate all reference to 
Jews, leaving a text of general applicability: CTh 12:1:157. The two 
texts—the revised version and the original—were then placed one after 
the other in the same chapter, as if they were two different laws. At 
times, also, different versions of one law were cited as if they were 
different laws. This stemmed from the fact that the editors received 
separately issue- and promulgation-texts of the same laws, or texts de
rived from different archives, such as No. 9, and perhaps No. 40. 

An examination of all the laws in the Theodosian Code dealing 
explicitly with the Jews reveals that a total of 45 laws were divided into 
68 texts, which were then arranged by subject among the different 
books of the Code. Fifty-one of these appeared in Book 16, dealing 
with the Church and other religions. Chapters 8 and 9 of this book are 
devoted specifically to the Jews: Chapter 8, containing 29 texts, is 
headed by the title 'De Iudaeis, Caelicolis et Samaritanis', "On the 
Jews, the 'Heaven-Fearers' and the Samaritans"; Chapter 9, which 
contains five texts, is headed 'ne Christianum mancipium Iudaeus ha-
beat', "That a Jew shall not have a Christian slave." The other texts 
are scattered throughout the other books of the Code. Book 12, which 
deals with decurions and the curial liturgies, contains six texts; Book 2 
has three texts; Book 3 two texts; the last two books concern personal 
law. Book 9, concerning penal law, contains two texts, while there is 
one text each in the following books: Book 7, concerning military 
matters; Book 8, concerning the lower level of the civil service; Book 
13, concerning corporations and the supply of grain to the capitals; 
Book 15, concerning public entertainments. 
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C. Linguistic and Content Editing 

In addition to the task of compilation, dating and arrangement, the 
editors were responsible for editing the laws both in terms of style and 
content. This edited text presented the jurists with clear, usable legal 
material which had been adjusted to the new circumstances through 
changes, additions, and deletions. 2 3 It is clear that the editors removed 
from the complete text of each law the personal greetings at the begin
ning and end of each law (excepting the case of No. 37, in which the 
greetings to Donatus are preserved), the rhetorical preamble describ
ing in detail the purpose of the legislation, the rhetorical conclusion, 
and the detailed directives concerning the promulgation of the law and 
its application which appeared at the end. As a result of this editorial 
procedure, nothing was left but the substantive, practical sections of 
the law, and these, as we have mentioned, were also divided according 
to subject. 

There is no doubt that the texts were edited in terms of both lan
guage and substance, but it is extremely difficult to determine exactly 
the extent and significance of this editing. This difficulty results from 
three causes. First, we are not dealing with absolutely stable texts, for 
even prior to the editing stage they had already undergone changes 
during their distribution, promulgation, and preservation. Variations 
among different versions of the same law make any evaluation of the 
changes it underwent at the editors' hands very difficult. Second, our 
knowledge of the process of preservation of the Code is still incom
plete. Not only is the textual tradition of the Theodosian Code insuffi
ciently clear, but sizeable portions of its text are known to us only 
through later links in their chain of transmission, such as, for example, 
Alaric's Breviarium. Finally, one is confronted by the scarcity of com
plete texts of the laws preserved independently of the Code, as in 
epigraphic sources or private collections, which would permit a com
parison with the abridged and edited texts. It has become very difficult 
to determine whether a given change was made prior to, during, or 
after the editing of any one text. 

One may venture to approximate the scope and significance of the 
editing through comparison of the complete texts of three laws as 
preserved in the Sirmondian collection with their edited sections in the 
Code (Nos. 10, 35, and 38). Comparison of Sirmondian Constitution 
No. 4 with CTh 16:8:5 and CTh 16:9:1 (No. 10) is of particular inter-
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est, as both Sirmondian Constitution No. 4 and the version available to 
the editors were taken from the version promulgated in Carthage, 
eliminating the possibility that differences between the texts derive 
from changes which took place during the course of its distribution and 
promulgation in various places. If we have a single source, there can 
be no doubt that textual differences reflect either editing, or changes 
introduced after the closing of the Code, or both. Examination of the 
three laws mentioned above reveals that the original texts underwent 
substantial linguistic editing, which resulted in shorter and clearer 
texts. No significant changes were made in the content. The linguistic 
editing required certain omissions, such as phrases which are repeated 
later, e.g., 'Mud etenim . . . subiugari' in Sirmondian Constitution No. 
4, changed in CTh 16:8:5 to 'Eum qui . . . punienda' (No. 10); connec
tive words, such as 'quapropter' and 'iam vero' (No. 35); items and 
matters relevant only to their own period, such as the names of the 
Executive-Agents charged with the application of the law (No. 35). 
Many of these linguistic changes were intended to render the text 
clearer; to this end, we find the substitution of 'quis' for 'quispiam' 
(No. 10); 'quis' for 'quisquam' (No. 38); 'plectendum' for 'subdendum' 
(No. 38). The editors also made alterations on linguistic grounds, such 
as the emendation of 'multitudo . . . tueantur' to 'multitudo . . . tuea-
tur' (No. 38), and 'litteris . . . curatoris' to 'litteris . . . curatorum' 
(No. 38). There were more substantial changes as well, such as that of 
'aliquem . . . ritum' to 'alicubi . . . ritum' (No. 35). The occasional 
additions were meant to clarify the text, such as the added details in 
the penal clause in No. 35, and the addition of the word 'deposcant' in 
No. 38. Modern research points to but a small number of glosses 
interpolated into the body of the texts in the Code, and even these— 
which have not yet been adequately proved—are partly ascribed to the 
changes in the text prior to editing (No. 10, n. 12; No. 11, n. 4) and to 
the textual tradition following the completion of the Code (No. 28, η. 
12-13), while only one gloss is attributed to the editors themselves 
(No. 41, n. 9). There are few paraphrases or changes in the structure 
of sentences, and even these are intended to make the text clearer and 
to simplify elaborate rhetorical devices: e.g., the editing of the phrase 
'si quispiam . . . potiatur' in No. 10. 

It is important to note that considerable changes in content resulted 
sometimes from the very fact of abridgement when texts were removed 
from their general context in the original law, or when the specific 
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original significance was eliminated and the text acquired a more gen
eral meaning. A good example of this is No. 29, in which the truncat
ing of the law eliminated its specific meaning—which appeared in the 
fuller text in CTh 12:1:158—relating to the specific exemption of Jews 
from the curial liturgies, and which resulted in the creation of a text of 
general significance on the subject (CTh 12:1:157). One may conjec
ture, consequently, on the basis of this small and random sample 
(three texts out of 45), that the texts in the Theodosian Code are 
generally faithful to the original versions of the laws in terms of their 
content, although not in terms of language. 

The Theodosian Code did not survive in its entirety. According to 
Kruger, only one-fifth of the Code survived directly.24 Mommsen calcu
lated that two-thirds of the total number of letters in the original text 
of Books 1-5 are missing; that is, only 252,720 of the original 614,000 
to 637,000 are extant. 2 5 Most of the known texts concerning the Jews 
are concentrated in the later books of the Code. The greater part of 
them can be found in two manuscripts: (1) Vaticanus Reginae 886 
(=V)—a sixth-century manuscript which is a primary, and at times 
exclusive, source for Books 9-16; (2) Eporediensis 35 (=E)—a ninth-
century manuscript which contains the Breviarium. Forty-five of these 
texts appear in both V and E; eight appear in V alone; two texts 
appear in V and in other manuscripts; six appear in Ε alone; while one 
text appears in Ε and in an additional manuscript. Books 6-8 were 
preserved only in MS. Parisinus 9643 (=R) from the fifth or sixth 
century, containing two texts concerning the Jews. The palimpsest 
Taurinensis a 11:2 (=T) contains fragments from nearly all the books 
of the Code, including one text pertaining to the Jews not known from 
any other source, as well as one text which also appears in E, one 
which appears in R, and one which appears in V. The vast majority of 
these texts (59 out of 68) are consequently known to us through the 
tradition of independent Code manuscripts. Three texts from the first 
books of the Code are known only through the Breviarium: Nos. 17 
(CTh 3:1:5); 18 (CTh 3:7:2); 28 (CTh 2:1:10). Thus, there is ground to 
assume that the large number of texts dealing with the Jews in the 
latter books of the Code (Books 9-16) are not only the result of an 
original concentration of these laws in those books, especially in Book 
16, but also of the poor level of preservation of the former books 
against the nearly complete preservation of the latter ones. 

The extant texts cjepend therefore on a small number of manu-
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scripts, and this dependence is reflected in the deletions, some of 
which are extremely early. An obvious deletion distorts the text of No. 
10, which is preserved in the fourth Sirmondian Constitution, while 
another deletion, which corrupts No. 42, may simply be an unsuccess
ful abridgement of the full text on the part of the editors. However, 
most of the deletions are in texts which were preserved in only one 
manuscript, and no alternative source can supply the missing parts. 
Nos. 15, 29, and 31 are corrupt as the result of the deletions of phrases 
from the version presented by V; incidentally, the scholiast of V at
tempted to correct the error in No. 31. Nos. 16 and 48 are corrupt as 
the result of deletions in the text of E. Nos. 39 and 51 are distorted 
due to omissions both in V and E; as CJ 1:12:2 gives a full version of 
No. 39, one may assume that in this case the text of the Theodosian 
Code available to the editors of the Justinian Code included the pas
sage missing in manuscripts V and E. 

It is to be hoped that the discovery of new manuscripts of the 
Theodosian Code will not only add to the number of the texts dealing 
with the Jews, but also improve our knowledge of known texts by 
filling in the lacunae and correcting errors. 

Upon the completion of the Theodosian Code, definite rules were 
established for the application of the laws in the two parts of the 
Empire: a law went into effect only within the domain of the legislating 
emperor; in order to take effect in the other half, the second emperor 
had to promulgate it in his own right (First Novel of Theodosius II, 
par. 5-6). In accord with this ruling, Theodosius II in 447 sent a 
collection of Novels which had been enacted since the completion of 
the Code—including his Third Novel (No. 54)—to Valentinian III to 
be promulgated in the West. The document issued by Theodosius II on 
this matter was added to the collection as the Second Novel. The 
collection was formally promulgated by Valentinian III in 448 (in his 
26th Novel) and thereby took effect in the West. 

In the East, law No. 54 was abrogated on 16 April 529, when the 
first edition of the Code of Justinian went into effect, with the explicit 
abrogation of all the Novels which had been legislated since the com
pletion of the Theodosian Code. However, three abridged texts from it 
were included in the revised Code which took effect on 29 December 
534 (Constitutio Cordi). In the West, on the other hand, No. 54 was 
included in the first collection of Novels edited in the time of 
Majorian,2 6 and from that collection it passed into the Breviarium. In 
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the Visigoth Kingdom, No. 54 thus remained in effect until the abroga
tion of the Breviarium in 654. 

2. THE BREVIARIUM 

The Breviarium Alaricianum is the code of Roman law of the Visi
goths, compiled by a committee of jurists appointed by Alaric II, 
whose task it was to gather within one book a selection of all the 'ius 
antiqua', the "ancient law," and the 'leges romanae', "Roman laws," 
with the aim of "clarifying and explaining" Roman law and jurispru
dence. The new code was ratified at a gathering of bishops and, after 
being deposited in the royal treasury, served as a source for authorized 
copies to be sent to all the counts of the kingdom. In the promulgation 
edict of 2 February 506, Alaric ordered that the new code would be the 
only valid source of law and jurisprudence, and that the counts were 
forbidden to use any other "law" or "legal formula" not included in 
this code in their courts. This code was, in effect, a completion of, and 
complement to, Euric's codification of Gothic law, so that the Roman 
population of the Visigoth kingdom could enjoy its own code. 

The Breviarium, which was the only legal code for the Roman popu
lation of the Visigoth Kingdom, remained in force until 654, when the 
Lex Visigothorum Reccessvindiana, "Reccessvind's Visigoth Law," was 
promulgated, applying equally to Visigoths and Romans and abrogat
ing the authority of the Breviarium. The most important source of 
knowledge of the Roman law in western Europe, the Breviarium re
mained a major legal authority until it was replaced by the Justinian 
corpus in the twelfth century. Many manuscripts of the Breviarium, 
both complete and in adaptations, circulated in Europe throughout the 
centuries, such as the Lex Romana Raetica Curiensis and the Epitome 
Aegidii. The 16th book of the Theodosian Code, which held special 
interest for clerics in general, and canonists in particular, was added to 
many manuscripts of the Breviarium at an early stage in the process of 
circulation.27 

The compilers of the Breviarium made use of the Theodosian Code 
and the later Novels as sources of Roman law. While preserving the 
original sequence of the laws in the Theodosian Code and in the collec
tions of Novels, they were discriminating in their far-reaching selec
tion. Hanel calculated that, out of 3400 texts in the Theodosian Code, 
the editors of the Breviarium accepted only 398; out of the 104 Novels 
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in the collections, they accepted only S3. 2 8 Indeed, out of a total of 68 
texts (45 laws) in the Theodosian Code relating to the Jews, only nine 
texts (seven laws) were received in the Breviarium: two texts included 
here in No. 10, two included in No. 18, and one text each in each of 
the following laws: Nos. 12, 16, 17, 28, and 40. To this, one should add 
the Third Novel of Theodosius II (No. 54) and part of the Sentences of 
Paul (No. 6)—eleven texts in all. To each of these texts the compilers 
added a commentary. In contrast to the concentration of texts relating 
to the Jews in the latter books of the Theodosian Code, mainly in 
Chapters 8 and 9 of Book 16, the compilers of the Breviarium were 
interested in those texts concerning the Jews from the point of view of 
personal law, that is, mainly texts found in the first books of the 
Theodosian Code. They drastically cut the two chapters of Book 16 of 
the Theodosian Code dedicated to the Jewish religion: only two of the 
29 texts in Chapter 8 were left, and only one of the five texts in 
Chapter 9 (the second law appearing in Brev. 16:4 in Hand's edition is 
apparently a late addition; see his note there). But even these three 
texts concern matters relating to personal law, such as conversion to 
Judaism, conversion of Jews to Christianity, and the ownership of 
Christian slaves.2 9 Juster maintained that the compilers of the Breviar
ium rejected most of the texts concerning the Jews found in the Theo
dosian Code for practical reasons, such as the wish to avoid duplication 
and to eliminate texts which were out-of-date or inapplicable.3 0 At the 
same time, it should be stressed that they treated with indifference all 
the laws in Book 16 of CThy including those pertaining to Christianity, 
to heretical sects, and to paganism. It would thus seem that their 
approach to those texts in Book 16 concerning the Jews must have 
been affected in large measure by their Arianism, and that they have 
expressed their hostility towards the Orthodox Christian editors of the 
Theodosian Code precisely in connection to the most "religious" book 
of the Code. In the promulgation edict of the Breviarium emphasis was 
placed upon the selection exercised by the compilers and, unlike the 
editors of the codes of Theodosius II and Justinian, it would seem that 
they were not instructed to alter or update the texts. Of the eleven 
texts referred to above, five were preserved in the Breviarium alone, 
while six were preserved both in the Breviarium and in independent 
texts of the Theodosian Code, so that we can compare the versions and 
appreciate the working methods of the editors of the Breviarium. 
Through this comparison, one arrives at the unequivocal conclusion 
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that the Breviarium reproduced faithfully complete and exact texts, 
without changes or deletions—even to the extent of copying the indica
tions of division found in the Theodosian Code. Only CTh 16:7:3— 
i.e., Brev. 16:2:1 (No. 16)—was abridged, and in a drastic manner, but 
the compilers took the trouble to explain that "no [copy] was made of 
the other portion of the law, concerning the Manichaeans, as it is 
clearly found in the Novels." 3 1 

3. THE JUSTINIAN CODE 

The codification project initiated by Justinian took place in two stages: 
first, the compilation and promulgation of the Codex Vetus, the "Old 
Code"; second, the promulgation of the Codex Repetitae Praelectionis, 
the "Revised Code." 

The Old Code was compiled by a committee of ten jurists and 
senior officials appointed on 13 February 528 (Constitutio Haec). In 
the appointment document the committee was charged with incorpo
rating within one code all the laws contained in the codes of Gregorius, 
Hermogenian, and Theodosius II, as well as the laws which had been 
enacted since the completion of the Theodosian Code. They were al
lowed to delete superfluous preambles, as well as duplicated, contra
dictory, and inapplicable laws; to add to and subtract phrases from the 
laws and to alter their language; to combine several laws into one text; 
and to arrange the laws in chronological order. The code was promul
gated on 7 April 529 (Constitutio Summa), and went into effect on 16 
April. However, by 29 December 534, it was superseded and put 
aside. 

The revised code, compiled by a new committee of five members, 
was promulgated on 16 November 534 and went into effect on 29 
December of that year (Constitutio Cordi). In the act of promulgation 
Justinian declared that the need for a revision of the Codex Vetus arose 
in light of the codification activities which had taken place since the 
completion of that code. The editors were consequently ordered to 
rearrange the code, add new laws, eliminate those laws which had 
been abrogated as the result of later legislation, remove duplicated or 
contradictory laws, complete the partial versions of some laws, and 
clarify any ambiguous language. The Justinian Code remained in effect 
in the East, in practice, until the composition of the codes of the 
Macedonian Emperors in the ninth century, particularly the Basilica, 
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compiled during the reign of Basil I (867-886), and completed and 
promulgated during the reign of his son, Leo VI Philosophus (886-
911). 3 2 The Justinian Code had no influence in the West until the 
twelfth century, when, with the renaissance of Roman law, it displaced 
the Theodosian Code as the main source of information about ancient 
Roman legislation. 

The appointment document of the first committee and the two 
promulgation acts clearly indicate the sources used by the editors. 
These were, first, Codex Gregorianus and Codex Hermogenianus from 
the pre-Constantinian period; second, Codex Theodosianus for the pe
riod between Constantine and 438; third, the collections of Novels and 
of 'extravagant' laws from 438. One must conclude, therefore, that the 
compilers of the Justinian Code relied completely upon previous codes, 
and not upon original legal texts, in their search for sources, with the 
exception of the fifth and sixth century legislation. There are 37 laws 
(38 texts) concerning the Jews in the Justinian Code, the great majority 
of which—25 texts—were taken directly from the Theodosian Code. 
Three texts were taken from the Third Novel of Theodosius II, proba
bly from Theodosius II's collection of Novels (see No. 54), while two 
texts were probably taken from the codes of Gregorius (No. 3) and of 
Hermogenian (No. 5). The source of eight texts (Nos. 22, and 55-61) 
is unclear, but there is reason to assume that some of them—Nos. 55-
56 and 59-61—came from the archives of Constantinople. The texts 
dealing with the Jews in the Justinian Code thus came primarily from 
laws enacted during the fourth and early fifth century, and these texts 
depended exclusively upon the texts found in the Theodosian Code. 
This conclusion agrees with the accepted opinion about the dominant 
position of the Theodosian Code among the sources of the Justinian 
Code.33 

While all the texts included in the Theodosian Code were defined as 
"general laws," the Justinian Code added two 'rescripta' (Nos. 3 and 
5). The appointment document of the first editorial committee estab
lished that laws of this type would acquire the force of general laws as 
the result of their incorporation within the Code, a rule repeated in the 
Code's act of promulgation. 

In the various chapters and books of the Code, Justinian's editors 
followed the Theodosian Code in their arrangement of the texts con
cerning the Jews. The vast majority of the texts are concentrated in 
chapters 1-13 of the Code's first book, which dealt with the Christian 
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Church, with sects, and with the other religions, similar to Book 16 of 
the Theodosian Code. Justinian's compilers devoted two full chapters 
to the Jews: Chapters 9 and 10. Chapter 9, entitled 'De Iudaeis et 
Caelicolis', "On Jews and Heaven Fearers," contains eighteen texts, 
and is parallel to CTh 16:8. Chapter 10, entitled 4Ne Christianum 
mancipium haereticus vel paganus vel Iudaeus habeat vel possideat vel 
circumcidat', "That a heretic, Pagan or Jew shall not have or keep a 
Christian slave nor circumcise him," includes two texts, and is parallel 
to CTh 16:9. Nevertheless, the compilers of the Justinian Code differed 
from the editors of the Theodosian Code in that they separated the 
Samaritans from the Jews. They grouped Samaritans together with the 
heretics and the Manichaeans in Chapter 5; they grouped, again, here
tics and pagans together with the Jews in Chapter 10, while the parallel 
chapter of the Theodosian Code dealt with the Jews alone. Only four 
texts are included in other books of the Code: two texts (Nos. 5 and 
50) are included in Book 3, and two texts (No. 19 and 29) in Book 10. 
It is always possible that certain texts did not come down to us because 
of the incomplete preservation of the Justinian Code in manuscript 
tradition. Kruger's edition, for example, supplements two texts (Nos. 
56 and 59) from the Basilica, one text (No. 57) from the Nomocanon 
XIV Titulorum, and one text (No. 58) from the Collectio Tripartita 
Constitutionum Ecclesiasticarum.3* Not only does this raise serious 
doubts about the reliability of the texts preserved in the later epitomes 
and collections, it also strengthens the view that the Justinian Code 
contained many more texts concerning the Jews than are extant today. 

The complete dependence of Justinian's editors on the Theodosian 
Code as a source for the laws of the fourth and early fifth centuries, 
through 438, enables us to determine the degree to which the text was 
edited by them and to what extent they used the considerable latitude 
granted them by Justinian. 3 5 Of the twenty-five texts originating in the 
Theodosian Code, only seven were received with no real changes; the 
other eighteen were very thoroughly edited, whether in terms of lan
guage or of content. Linguistic changes intended to simplify complex 
rhetorical style or to update the language to sixth century usage also 
introduced alterations of meaning, e.g., the change of 'constituta' to 
'constitutus' or of 'iussimus' to 'iubemus' (as a result, an entire sen
tence takes on a new meaning [No. 12]); the change of 'datur' to 
'dabatur' (No. 15), and that of 'compromissum' to 'pactio' (No. 28). 

Of the many deletions made by the compilers, some concerned 
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material regarding past events and personalities, which was considered 
to be of little interest to the users of the Code. Deletions of this kind 
are found in Nos. 8, 15, 16, 38, 41, and 49. A typical example is the 
omission of the reference to the patriarchs (Nos. 28 and 53) and their 
substitution by 'seniores Iudeorum' (No. 41); the editors adjusted the 
text, in this case, to the changed circumstances of their time. Similar 
considerations motivated the compilers to paraphrase the application 
clause of No. 38, adjusting it to the new administrative reality in 
Africa. 

Several laws underwent much more radical editing, which resulted 
in a complete departure from the original intentions of the legislator. 
To this category belongs the mitigation of the punishment of persecu
tors of Jews in No. 49, and an interpolation which served to obscure 
the original pro-Jewish intentions of No. 40 by the grant of a parallel 
right to Christians. An extreme example of this type of editing was the 
elimination of the word 'ηοη' in No. 28. While the legislator distin
guished between religious litigation, entrusted to the autonomous ju
risdiction of the Jews, and non-religious litigation, pertaining to the 
Roman courts, the new version combined both types of litigation and 
subjected them to the jurisdiction of the Roman courts. In other cases, 
the editors revealed a comparable degree of freedom when they se
lected isolated sentences and words from texts in the Theodosian Code 
and interpolated them, mosaic fashion, into totally new contexts. 
Thus, in No. 35 they took one sentence from CTh 16:5:43 and interpo
lated it into CJ 1:9:12, which is an edited version of the rules concern
ing "God-fearers" taken from CTh 16:8:19. In some cases entirely new 
texts were created in this manner; CJ 1:10:1 (No. 11) is composed of 
three texts: CTh 16:9:1, 16:9:2, and 16:9:4. Likewise, CJ 1:9:12 (No. 
35) is composed of two texts: CTh 16:5:43 and CTh 16:8:19. 

The editors did not usually alter the chronological data they found 
in their sources, but it did happen on occasion that dates were changed 
in the course of editing and dividing the text; as a result more errors 
were added to those already present in the Theodosian Code. The 
name of Constantinople was added to the subscription of No. 11, and 
on this basis Constantius was identified as the author of that law. In 
No. 28 they changed the inscription found in the Theodosian Code, 
Tdem A A'—Arcadius and Honorius—to Tmppp'. Gratianus Valenti-
nianus et Theodosius AAA', which indicated a date prior to the death 
of Gratian (383), but left unchanged the original subscription, Ήοηο-
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rio A. IIII et Eutychiano conss.', that is, the year 398. The division of 
the Third Novel of Theodosius II into three separate texts (No. 54) led 
the editors to complete the original subscription—which lacked the 
name of the Western consul—by three different identifications; as a 
result the truncated texts were attributed to the years 435, 438, and 
439! 

We may conclude that most of the texts in the Justinian Code taken 
from the Theodosian Code are not faithful to the original version in 
content and in language, and should be considered, at times, as totally 
new texts. 

4. THE DIGEST 

The Digest was compiled by a committee of jurists headed by Tribo-
nian that was appointed to this task by an act of Justinian on 15 
December 530 (Constitutio Deo Auctore). It was promulgated on 16 
December 533, and went into effect on 30 December of that year as a 
valid legal source (Constitutio Tanta). The editors were ordered to 
compile a unified, comprehensive collection of passages selected from 
the works of the jurists who were endowed with a 'ius respondendi'; 
the collection was to be free of repetitions or internal contradictions, 
and the editors were allowed to alter, to add, and to delete from the 
original versions. In its present form it contains passages quoted from 
the works of 38 jurists, including three texts by Modestin and Ulpian 
concerning the Jews (Nos. 1, 2, and 4) unknown from any other 
source. The tradition of the Digest depends exclusively upon the Flor
entine Manuscript (Littera Florentina), which was copied in Italy in the 
sixth or seventh century. It served as the main source for the study of 
Roman jurisprudence, and was extensively copied and commented in 
Europe since its discovery in the eleventh century; it became one of 
the basic texts in the legal renaissance of the twelfth century. 

NOTES 
1. For a comprehensive introduction to the sources of Roman law, with an 

excellent bibliography, see L. Wenger, Die Quellen des romischen Rechts, Vienna 1953. 
See also J. Gaudemet, La formation du droit seculier et de droit de VEglise aux IVe et Ve 
siecles, Paris 1957. 
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2 LEGISLATION AS HISTORICAL 
SOURCE 

Roman legislation on the Jews constitutes one of the major sources for 
the study of Jewish history in late antiquity and in the Middle Ages. 1 

Its official origin and character make it particularly useful for observ
ing the interplay between individuals and institutions, between ideolo
gies and practical contingencies, whenever the Imperial government 
acted on matters specifically Jewish. It offers a valuable insight into the 
processes by which the authorities defined their objectives and adopted 
the means for their implementation. 

This documentary evidence falls into three categories. The first, 
chronologically of a relatively short duration, is identical with the life-
duration of the individual law. It consists of a series of events that 
begins with the immediate causes and circumstances of the specific 
legislation and ends with the eventual repeal or obsolescence of the 
law. The second, of a longer duration, consists of distinct legal tradi
tions on specific subjects. These traditions encompassed individual acts 
of legislation and exerted influence considerably stronger than that of 
any individual law. Legal traditions guided the government when it 
took a position on such problems as the legality of synagogues or the 
ownership by Jews of non-Jewish slaves. The third has the codes as its 
source material and deals with the fusion of individual laws and legal 
traditions into systematic and comprehensive codes. One is able to 
observe the subsequent effects of these codes, far removed—in time 
and in space—from the original contexts in which they evolved. The 
history of the codes promulgated by Theodosius II and Justinian is an 
excellent example of the possibilities of research on this level. 
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The extant legal texts bearing on the Jews and preserved in Roman 
legal collections date from the middle of the second century to the 
middle of the sixth, but they do not reflect a sustained legislative 
activity throughout these centuries. They constitute five chronological 
groups: (1) remains of pagan legislation, consisting of six texts dating 
from the middle of the second century to the late third century (Nos. 
1-6); (2) seven laws dating from the first half of the fourth century, 
the first stage in the consolidation of Christianity as an Imperial 
Church (Nos. 7-13); (3) forty-one laws dating from the divided Em
pire under the Valentinian-Theodosian emperors, from ca. 370 to 438, 
the Theodosian Code (438) and a post-Chalcedonian law of Marcian 
(No. 55); (4) the Visigothic adaptation of the Theodosian Code under 
Alaric II (506); (5) the legislation and codification under Justinian, 
consisting of eleven laws dating from 527 to 553 (Nos. 56-66), the 
Code and the Digest (529-534). 

The greater part of our source material derives from the late fourth 
and the first third of the fifth centuries. This corpus is of prime impor
tance for research on all three levels of inquiry. The large concentra
tion of material from a period measured in decades makes it particu
larly useful for the study of developments within a short or medium 
period of time. Slightly more laws were enacted in the Eastern part of 
the Empire during the period represented by group 3 than in the 
Western part, twenty-four as against seventeen, but this slight differ
ence does not warrant any real distinction between the policies 
adopted by the two Imperial administrations on the subject of the 
Jews. The legal unity of the Empire, professed in principle and gener
ally maintained in practice, was confirmed by the relevance of these 
laws for the Empire as a whole. The three codes, officially promul
gated by Theodosius II in 438, Alaric II in 506, and Justinian between 
529 and 534, reflect Empire-wide legal processes of a long duration. 

I 
Terminology and Guiding Principles 

The laws follow the Latin usage in using consistently the term Tu-
daeus-Iudaei'. Justinian was the first legislator to introduce the Greek 
term Εβραίοι in 536/537 (No. 63), and again in 553 (No. 66). Several 
nouns, mainly 'religio', 'superstitio', and 'secta', indicate the ideologi-
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cal background that underlay the official recognition of the Jews as a 
distinct entity, distinguished from all other social and cultural groups. 

The pair 'religio-superstitio' signifies two aspects of one phenome
non, religion, as a complex set of beliefs and practices reflecting man's 
attitude to the supernatural. In classical Latin 'religio' expressed either 
positive value judgments or an objective attitude devoid of any value-
judgment. 'Superstitio', on the other hand, signified mainly religions 
different from the Roman religion or hostile to it, and it expressed, 
consequently, mainly negative value-judgments. The fundamental dif
ference between the two terms has been preserved in Christian Latin, 
though it acquired a new Christian content. While 'religio' was applied 
to the Christian religion alone, the one and only true religion, 'super
stitio' was reserved for all non-Christian religions, seen by definition to 
be superstitions. In a law dated 342 Constans demanded, indeed, that 
"every superstition must be entirely uprooted" (CTh 16:10:3), a clear 
reference to non-Christian religions. 

Both 'religio' and 'superstitio' were employed by the classical jurists 
to indicate the Jews. While Modestin qualified them as those that take 
part in "that . . . 'religio' " (No. 1), Ulpian refers to "those that follow 
the Jewish 'superstitio' " (No. 2). Later legislators still made use of 
both terms in reference to the Jews, selecting one or the other accord
ing to the spirit of the law enacted. Favourably disposed legislators 
tended to use the more objective term, whereas hostile legislation 
usually employed the pejorative term. Thus, when Arcadius confirmed 
in 397 the privileges of the Jewish "clergy," he described these "cler
ics" as those "who are occupied in the rite of that religion" (No. 27), 
but when the same law was invalidated by Honorius in 398, they were 
referred to as those that "belong to the Jewish superstition" (No. 29). 

The religious content of both 'religio' and 'superstitio' in these texts 
is sufficiently highlighted by the general context in which both terms 
are found. A law dated 397 (No. 27) referred to 'eius religionis Sacra
mento', "in the rite of that religion," and another law of 416 (No. 43) 
dealt with 'Iudaicae religionis homines', "men of the Jewish religion" 
who wished to undergo baptism. The same order of ideas was in evi
dence in a law from 415 (No. 42), which allowed the Jews to own 
Christian slaves on condition that the slaves be permitted to keep their 
'propria religio', "their proper religion." The religious content of both 
terms becomes even clearer, and in no need of inference from the 
general context, in certain laws that referred to it explicitly. In a law 
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from 392 (No. 20) the legislator reserved Jewish religious cases for the 
cognizance of the Jewish patriarchs, clarifying the religious content of 
the term 'religio' by specifying that judgment in these cases belonged 
to their 'legis primates' "Primates of their Law." The same principle 
was applied in a law from 398 (No. 28), which distinguished between 
cases concerned with the 'superstitio' of the Jews and those that re
lated to 'forum et leges et iura' and were, consequently, under the sole 
jurisdiction of the Roman court. The Visigothic Commentary offered 
the right explanation, when it specified that the Jews were "to litigate 
before the Heads of their religion only on what concerns the discipline 
of their religion." Valentinian III highlighted the religious content of 
both terms when he warned, in 425 (No. 51), against the corruption of 
the "religious populace" by "any superstition." 

Religious content was qualified in several texts; some references 
were restrictive, others were of a more general application. Origin as a 
criterion of Jewishness appeared in Modestin's insistence that the Jew
ish religion was legally limited to Jews by origin, and he interpreted in 
this light Antoninus Pius' privilege to the Jews (No. 1). Paul, too, 
distinguished between Jews, 'cives Romani', that is, "non-Jewish free
men," and "slaves of another nation" who are not to be circumcised 
(No. 6). The choice of the term 'natio', with its connotation of biologi
cal origin, was of course highly significant in this regard. Other texts, 
however, suggested a tendency to broaden the scope of the concept of 
a "Jewish religion" in application, though not in regard to the recruit
ment of proselytes. One law included economic activity within the 
scope of the Jewish religion, forbidding persons foreign to the religion 
of the Jews from establishing prices to merchandise belonging to Jews, 
on the ground that "it is just to assign to each man what is his own" 
(No. 23, dating from 396). Jewishness as a way of life was indicated by 
a law dated 418 (No. 45), which referred to Jews as those that live 
(viventes) in the "Jewish superstition." 

Both terms, 'religio' and 'superstitio', were applied to the Jews in 
legal documents until 416. From that date the chancellery reserved 
'religio' for the Christian religion alone and applied 'superstitio' to the 
Jews, further enhancing its negative content through the use of various 
pejorative adjectives. In 417 the legislator referred to "slaves who 
partake in the right religion and are held under the rule of the nefari
ous superstition" (No. 44), and he underlined the opposition between 
the two terms in 426 (No. 52) when he described baptized Jews as 
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persons "crossing over . . . from the darkness of their proper supersti
tion to the light of the Christian religion." 

'Secta' is another term applied to the Jews in the legal texts, but, 
unlike the pair 'religio-superstitio', it did not evolve in the religious 
sphere. Originally it signified a philosophical school, a group distinct 
from others by a specific set of customs, mores, and opinions. Nev
ertheless, when the chancellery applied it to the Jews, it carried unmis-
takeably religious connotations which emerged whenever the Jewish 
"sect" was compared with the Christian religion. Constantine empha
sized the contrast between the Jewish "sect" and Christian worship, 
and again between the Jewish "nefarious sect" and the "people," in a 
law from 329, which dealt with conversion and proselytism (No. 8). 
Legislating on the proselytism of slaves, Constantine II distinguished 
between Jews and "slaves of another sect . . . or nation" (No. 11). 
Valentinian III warned, in 425, against the substitution of 'religio' by 
'secta' by Christian proselytes (No. 51), and Theodosius II formulated, 
in 438 (No. 54), two contrasts: first, between the sects of the Jews and 
the Samaritans on the one hand, and the Christian Imperial govern
ment on the other; and second, between the "cult of the Christian 
religion" and the "abominable sect and its rite." 

The religious connotation of 'secta' is equally obvious in laws which 
dealt with religious subjects, and in texts which juxtaposed this term 
with synonyms of an unmistakable religious content, such as 'religio' 
and 'lex'. In 330 Constantine defined the Jewish clerics as "those who 
preside over the Law" while living in this "sect" (No. 9). In 392 (No. 
20), Theodosius I affirmed the exclusive right of the patriarchs to 
excommunicate Jews and to readmit excommunicated persons, refer
ring to a specific case in which such persons were readmitted to their 
"sect" despite the opposition of "their Primates of their law," who 
alone were authorized "to pass judgement concerning their religion." 
In another law, dated 393 (No. 21), he ordered the provincial gover
nors to protect synagogues on the grounds that "the sect of the Jews is 
prohibited by no law." Theodosius II forbade the circumcision of 
Christian slaves by their Jewish owners in a law dated 417 (No. 44), 
warning against the corruption of these slaves by the Jewish supersti
tion "with the filth of its . . . sect." The evidence of these texts is 
unmistakable: whenever the chancellery used the term 'secta' in rela
tion to the Jews, the term was charged with religious connotations, and 
was freely interchanged with terms such as 'religio', 'superstitio', and 
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'lex'. This religious content became so prominent by the fourth and 
fifth centuries that it inspired Honorius to refer even to the Christian 
religion, in a law dated 408 (No. 37), as 'secta catholica', although by 
that time this term was usually reserved for heretics, and in general for 
non-Christians. 

A few infrequently used terms suggest that the Jews were also rec
ognized on grounds other than their religion. 'Gens' occurred in a law 
dated 418 (No. 45), and it indicated origin as a criterion of Jewishness. 
Likewise 'natio' in two early texts (Nos. 6 and 11). Topulus', on the 
contrary, pointed to the voluntary association of persons not associated 
by a common biological origin; it designated the Jews in a single law, 
dated 412 (No. 40). From the examination of the terminology used by 
the chancellery in regard to the Jews, therefore, it is evident that the 
legislator recognizes them primarily as a religious entity, with its dis
tinct cult, priesthood, judicature, mores, and places of worship. The 
legal maxim "The Jews shall be bound to their rites," enunciated in 
397 (No. 27), expressed this attitude. It suggested, furthermore, that 
the Jewish religious entity had not been limited to a specific geographic 
area and that its special status was valid throughout the Empire, secur
ing rights and imposing special duties and limitations, analogous to 
that of the Christian religion and to the Christian sects. Our texts share 
the idea that a religion is a voluntary and universal community. The 
origin-qualification was a later addition, and not entirely consistent 
with the ideas prevalent in the chancellery as to what actually consti
tuted a religion. This qualification was seen, throughout the period 
under consideration, as a means to isolate the Jews and to prevent 
proselytism, but it was in harmony with the strong nationalistic char
acter of Judaism, and was accepted, consequently, as a major rule in 
determining the legal status of Jews in late antiquity and in the early 
Middle Ages. The instances of inclusion of non-religious elements in 
the concept of "Jewish religion," such as economic activity, though 
isolated, suggest that the scope covered by this concept was remarka
bly wide. 

The attitude of the chancellery toward the Jews can be studied 
through the language it employed: the nouns, the adjectives, and the 
verbs it used to express its value-judgments of them. The extant laws 
present a considerable body of evidence of this type, although the 
greater part of the relevant adjectives and the rhetorical constructions 
were rewritten and reorganized in the process of revision by the codi-
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fiers. The examination of these sources leads to the conclusion that all 
the adjectives applied to the Jewish entity, whether as a sect or as a 
religion, and most of the nouns and verbs used in this connection are 
negative or hostile. Constantine was the first Roman legislator to char
acterize the Jewish "sect" as 'feralis' and 'nefaria' (No. 8); subsequent 
legislators in the fourth and fifth centuries adopted a similar style. The 
language employed in the sixth century texts was substantially identi
cal, but their usefulness is somewhat problematical in this specific con
text because it is almost impossible to isolate the language employed in 
regard to the Jews from that directed towards pagans and heretics in 
laws that deal with all three groups in common. 2 

One group of words charged with a negative evaluation of the Jews 
expressed the idea that the Jews opposed the "True Religion" willfully 
and intentionally. Most of these words are composites with prefixes of 
opposition. This group includes the following words: 'sacrilegus', "sac
rilegious" (Nos. 12 and 36); 'incredulitas', "incredulity," in contrast to 
'fides Christiana' (No. 39); 'impietas', "impiety" (No. 50); 'impiissimi', 
"the most impious," in contrast to 'religiosissimi' (No. 48); 'nefarius', 
"nefarious," as a synonym of 'sacrilegus' and 'impius' (No. 8); 
ασέβεια, "Godlessness" (No. 13). 

Another group reflected the belief that the Jews represented the 
absolute negation of a whole series of positive values comprehended in 
a predominantly religious context, such as wholesomeness, health, pur
ity, life, honour, wisdom, and sanity. The Jews were depicted as repre
senting the opposite—deformity and illness, pestilence, filth, abomina
tion, death, infamy, and madness. This included the following words: 
'turpitudo', "turpitude," a synonym of 'deformitas' (No. 11); 'perversi-
tas', "perversity" (No. 45); 'contagium', "disease," "contagion" (No. 
16); 'polluere', "pollute" (Nos. 16 and 39); 'pestis . . . contagione 
emanet', "a plague . . . that spreads by contagion" (No. 37); 'attami-
nare', "to contaminate" (No. 17); 'foedare', "to defile" (No. 41); 'in-
quinare', "to defile" (No. 48); καθαρεύειν, "to purge (from Jews)" 
(No. 56); 'execrandus', "execrable" (No. 54); 'caeno confundere', 
"corrupt with filth" (No. 44); 'flagitium', "deed of disgrace" (No. 11); 
'sensibus excaecatus', "senseless," in contrast to 'sanitas mentis' (No. 
54); 'amentia', "madness" (No. 50); 'vecordia', άθλιον, "insanity" 
(No. 64); 'stultitia', άνοια, "stupidity" (No. 64). 

A smaller group consisted of words with a political content, and it 
expressed the idea that the Jews were hostile to the Roman Empire 
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and its regime. They were stigmatized as 'alieni Romano imperio', 
"alien and hostile to the Roman Empire" (No. 39), as 'Romanis legi-
bus inimici', "enemies of the Roman laws" (No. 54), as motivated by 
'spiritus' and 'audacia', 3 by the spirit of arrogance and revolt and by 
the will to destroy the social and political order for personal advantage 
(No. 48). 

Religious sentiments animated this strong condemnation of the 
Jews. Most of the pejorative terms which applied to the Jews appeared 
in laws dealing with proselytes, in a context of comparison between 
Judaism and Christianity (Nos. 8, 11-12, 16-17, 39, 41, 44, and 54). 
As the Christianization of the Empire progressed, however, and paral
lel to the growing identification between Christianity and Empire, the 
condemnation of the Jews was redefined in political terms. Preserving 
its essentially religious character, this definition was adjusted to the 
new political and legal system, with far-reaching consequences on the 
status of Jews, as individuals and as a collective entity. 

The attitude adopted by the legislator towards the Jews can be 
appreciated by considering whether the chancellery dealt with them 
separately, or associated them with other groups and in a wider frame
work. This aspect of the original legislation was obscured by later 
codifications, which involved a considerable rearrangement of the 
original sources. Entire laws were divided and subdivided into shorter 
and partial texts. Only a careful reconstruction of the original laws, 
and the information provided by a handful of laws preserved in their 
entirety, can clarify this problem. 

From 390 the chancellery associated Jews and Samaritans together, 
on the assumption that they shared a common religion, or that their 
religions were close enough to warrant an equal status in law (Nos. 19 
and 33). Valentinian III acted on this principle in a law dated 426, 
which dealt with children "of a Jew or of a Samaritan," who "shall 
cross over . . . from the darkness of their proper superstition to the 
light of the Christian religion" (No. 52). Theodosius II still distin
guished between the religion (lex) of the Jews and that of the Samari
tans, but his Third Novel, dated 438, joined together Jews and Samari
tans on the one hand, and pagans and heretics on the other (No. 54). 
His codifiers, too, associated Jews, Heaven-Fearers and Samaritans in 
the title of the chapter allocated to the Jews in the Theodosian Code 
(CTh 16:8), and the same title was adopted in the Breviarium of Alaric 
(Brev. 16:3). This tradition continued for a time in Justinian's chan-
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cellery, for his early laws dealt with them together, with the Jews 
usually preceding the Samaritans. However, the language as well as 
the content of these laws prove that the Samaritans were no longer 
considered to be a Jewish sect, but a separate religion, similar to the 
other sects and religions in its hostility to Christianity and to the Chris
tian Empire. In a law dated 527 (No. 56) the legislator associated 
together "heretics . . . Pagans, Jews, Samaritans, and those similar to 
them," and again, in a law issued 527-534 (No. 59): "A Pagan, Jew, 
Samaritan, and anyone who is not Orthodox." A sharp distinction 
between Jews and Samaritans can be seen in a law dated 531 (No. 60), 
by which Justinian allowed certain heretics and Jews some kinds of 
legal actions while denying all legal actions to pagans, the remaining 
heretical sects and the Samaritans. Justinian's codifiers, in effect, 
transferred laws relevant to Samaritans to the chapter dealing with 
heretics and Manichaeans (CJ 1:5). The distinction between Samari
tans and Jews signified a deterioration of the Samaritans' legal status, 
one element in a consistent Imperial policy aimed at the suppression of 
the Samaritan entity and at the forceful Christianization of the Samari
tans, a policy sufficiently documented in other sources. 

The extant documentation suggests that until the beginning of the 
fifth century the chancellery dealt with the Jews on solely Jewish mat
ters in separate laws. A few laws referred to the Jews in connection 
with general problems bearing on the Jews together with other groups, 
e.g., exemptions from curial liturgies (Nos. 15 and 31, dated 383 and 
399). Most of them, however, were similar to the law of 335 (No. 10), 
which dealt with problems related to baptized Jews and proselytes, 
hence to specifically Jewish problems. The first law to associate Jews 
with pagans was promulgated by Gratian in 383 (No. 16), but not until 
408 was there a similar association. A law by Honorius of that year 
dealt with Jews together with Donatists and heretics (No. 37), and 
from that date the chancellery associated Jews, Pagans, and heretics in 
its laws. This triple pattern appears in most of the laws bearing on the 
Jews which were promulgated between 408 and 545. The usual order is 
"Jews, pagans, heretics" (Nos. 48, 49, 54, 61, 62, and 65), but one also 
finds "heretics, Jews, pagans" (Nos. 38 and 51), or even dual patterns, 
such as "Jews and pagans" (Nos. 50 and 52) or "Jews and heretics" 
(No. 60). The change in the chancellery usage goes much deeper than 
the level of the professional draftsmen employed in preparing these 
laws. It indicates a fundamental change in the Jewish policy of the 
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Imperial government towards the beginning of the fifth century, and 
was bound to affect the legal status of the Jews during that period. 
Throughout the greater part of the fourth century the Jews still bene
fitted from the legal status Tertullian defined as 'religio licita', a reli
gion recognized and protected by the State. By the end of that century, 
however, the State tended to assimilate them into other religions and 
sects prohibited, or severely restricted, by law, and to apply to the 
Jews interdictions and restrictions formerly applied against pagans and 
heretics only. This tendency motivated specific laws as well as later 
interpretations of laws that were promulgated under the old regime of 
'religio licita' (No. 60). 

One can study the attitude of the legislator to the Jews from yet 
another angle by examining the legal principles quoted in these laws. 
They throw some light on the ideas prevalent in the government con
cerning the status of the Jews, or, at least, on the ideas the authorities 
professed to be following in the propaganda they directed towards the 
public. The greater part of this material did not survive the codification 
stage, for the propagandistic elements of the laws, usually concen
trated in the preambles but occasionally inserted into other clauses, 
were the first to be deleted by the codifiers. Enough material has 
survived, however, in the codes and in a number of complete laws, to 
allow us a reasonable certitude on this matter. 

Many laws asserted that they followed an established legal tradition. 
A law shared, by definition, in the plenitude of powers and the "eter
nity" of the legislator, but while the "eternity" of the legislator assured 
the future validity of the law, it also implied that old laws retained 
their validity unless expressly repealed or modified by later legislation. 
Legal conservatism was another facet of the theoretically unlimited 
powers the Emperor enjoyed in the legislative sphere. Even innovative 
legislation was represented as a mere reissue of old laws or as an 
essentially homogeneous continuation, and even when legislators did 
not try to disguise the innovative character of their legislation they 
usually made some allowance for custom and tradition.4 In 321 Con-
stantine repealed the exemption from curial liturgies that the Jews had 
enjoyed in the West, but allowed them to retain a very limited exemp
tion as a remnant of their 'pristina observatio', "ancient custom" (No. 
7). Honorius repealed, in 404 (No. 34), the interdiction on collecting 
the Aurum Coronarium for the patriarchs, which he had imposed in 
399, reminding the public that this payment was collected in the past 
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'ex consuetudine', "according to custom." The same Emperor de
clared, in 412 (No. 40), the Sabbath as an official day of rest for the 
Jews, alleging the authority of 'vetus mos et consuetudo', "the ancient 
custom and usage." Many legislators declared that they were bound by 
the old laws and that they were endeavouring to ensure their imple
mentation. Such declarations were made by Arcadius (No. 27 from 
397; No. 32 from 404); and Honorius (No. 34 from 404; No. 35 from 
407; No. 38 from 409; No. 40 from 412; No. 43 from 416). Justinian 
demanded in 527 (No. 56) that "what was already laid down in the 
laws shall be recalled and made firmer through this present law." At 
the same time, he congratulated himself on having made no innova
tions but on having restored the old law. Others claimed that their 
legislation conformed to the old laws and that it assured the continuity 
of legal tradition. This claim was to be found in laws promulgated by 
Honorius (No. 43 from 416), Theodosius II (No. 48 from 423), Justin 
and Justinian (No. 56 from 527; No. 62 from 535; and No. 64 from 
537). 

Several laws promulgated between 390 and 423 were an effort to 
protect the Jews against illegal persecution. They were motivated by 
the principle that the response of the authorities to situations of this 
kind should be determined by general legal principles, whose validity 
extended to the Jews as well as to other subjects of the Empire. The 
rule that a duty imposed on a collectivity cannot be imposed on an 
individual member of that collectivity convinced Theodosius in 390 
(No. 19) that the duty of naval transport of grain imposed on the 
Jewish and Samaritan communities in Egypt was illegal. In a law dated 
393 (No. 21) he deduced, from the legal affirmation that "the sect of 
the Jews is prohibited by no law," that any interdiction on assemblies 
in synagogues or any attack on synagogues was illegal. When Arcadius 
prohibited non-Jews from establishing prices to merchandise owned by 
Jews he referred to the maxim that "it is just to assign to each man 
what is his own" (No. 23 from 396). A similar principle was adduced 
by Honorius in 412 (No. 40), namely that "all must retain what is 
theirs with unmolested right and without harm to religion and the 
cult." In 420 Theodosius II extended his protection to the Jews against 
illegal persecution, declaring that "even if someone is entangled by his 
crimes, the vigour of the courts and the protection of public law appear 
to have been instituted for that very reason, that no one shall have the 
power to permit himself to take vengeance" (No. 46). In 423, again, he 
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warned Christians not to injure "peaceful Jews and pagans who are not 
attempting anything seditious or unlawful" (No. 49). In all these cases 
the emperors protected the Jews on grounds of general principles of 
justice and law, either because they were genuinely motivated by 
them, or because they judged them to be useful propaganda.5 

Opposite views guided some legislators in a different direction. Con
vinced that the Jews were not entitled to the law's protection, that they 
were excluded by law from the body politic, these legislators assigned 
the Jews a legal status that was inferior to all other citizens. It would 
be impossible to determine whether this conception was adopted by 
the chancellery in a stage later than the preceding conceptions, with 
the deterioration in the status of the Jews beginning with the fifth 
century, or whether it was present in the chancellery concurrently with 
the others. If the second hypothesis is adopted, the laws that guaran
teed protection to the Jews should be seen as motivated by the more 
positive conceptions, while the discriminatory laws were obviously in
spired by the negative ones. 

Such a conception was defined clearly in a law issued by Honorius in 
409 (No. 39). "Jewish perversity" was declared to be "alien to the 
Roman Empire," and the rule was laid down that "anything that dif
fers from the Faith of the Christians is contrary to the Christian Law 
[religion]." Once this principle was accepted it was bound to lead to 
restrictions on the civil rights of the Jews, and eventually to the com
plete abrogation of their status as citizens of the Empire, with the 
consequent diminution and disappearance of the protection the law 
guaranteed to them as citizens. When Honorius, in a law dated 418 
(No. 45), prohibited Jews from any government employment, with the 
exception of the municipal curias and the legal profession, he main
tained that the Jews should rest content with these two employments 
and that the general prohibition was not to be interpreted as a mark of 
infamy. This suggestion, even when taken at its face value, ignoring its 
ironic undertones, proclaimed, in effect, that the Jews were considered 
by the legislator to occupy a particular—and a decidedly inferior—rung 
of the legal and political hierarchy, for all other citizens would consider 
a prohibition of this character to be an unmistakable mark of infamy. 
The principle declared in 409 reappeared in 438 (No. 54) when Theo-
dosius II justified discriminatory measures against the Jews and the 
Samaritans by insisting that they were "enemies of the Supreme Ma
jesty and of the Roman laws." It was completely adopted in the sixth 
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century. In 527 Justin and Justinian formulated this principle in a way 
that was bound to prove particularly dangerous whenever it was 
adopted unreservedly: "we call heretic everyone who is not devoted to 
the Catholic Church and to our Orthodox and holy Faith" (No. 56). 
They declared, in the same law, that they intended to equate by law 
the social and political status of every individual with his religious 
situation, "it shall be possible for all to perceive . . . that even what 
pertains to the human advantages is witheld from those who do not 
worship God rightfully." The same spirit moved Justinian to declare, 
in a law issued immediately after the reconquest of Africa, in 535 (No. 
62), that the Jews and the heretics must be content with merely "stay
ing alive." The idea that an individual's legal status depended on his 
religious situation was redefined in a law from 537 (No. 64): Jews, 
Samaritans, and heretics "shall not enjoy any honour [public office], 
but . . . remain in that dishonour in which they also desired their souls 
to be." 

It is reasonable to suppose that on several occasions the legislator 
hesitated between these two opposing conceptions, between persecu
tion of the Jews and their protection, and that not infrequently he 
solved the problem on grounds of the general weal, or at least pro
fessed that to be the grounds for his decision. Indeed, when Theodo-
sius II demanded in 438 (No. 54) that Jews and Samaritans be forced 
to serve as decurions and Cohortalins, apparently in contradiction to 
the general prohibition on employing them in any public office, he 
maintained that "it is appropriate that the Imperial Majesty should 
take care in all things that the public weal shall not be harmed in 
anything." 

The argument reappeared in Justinian's permission, in a law from 
531 (No. 60), to accept evidence from Jews and members of certain 
heretical sects in cases involving wills or contracts, even though they 
were generally disqualified to give testimony against Orthodox Chris
tians "because of the benefit of this necessary practice, lest the means 
of demonstration be reduced." In another law, from 537 (No. 64), 
Justinian permitted Jews to testify against Orthodox Christians in cases 
in which the State appeared as the plaintiff, "as they testify appropri
ately in favour of the Orthodox State" (Greek rubric). There is a 
certain element of cynicism in these arguments; see, for example, the 
phrasing of a law from 418 (No. 45), in which Honorius allowed Jews 
to "enjoy the honour of the curial liturgies, which they possess by right 
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of their birth's prerogative and their families' splendor," at a time 
when liturgies were seen as compulsory services, quite lacking in hon
our. These assertions reflect a pragmatic approach within the chan
cellery, which often sought a middle path between the contradictory 
conclusions of these two conceptions. 

II 
Legislative Areas Relating to the Jews 

The laws relating to the Jews fall into three main groupings: (1) those 
concerning relations between the Jews and the government; (2) those 
concerning relations between Jews and non-Jews; (3) those concerning 
relations between Jews and other Jews. These three areas were not 
entirely separated from one another, and even intersected at certain 
points. Thus, for example, there was a clear overlap between the areas 
of 1 and 2 concerning the question of the service of Jews in the curias, 
while 1 related to both 2 and 3 insofar as the government intervened in 
the internal life of the Jewish community ensuring the adoption of the 
"right" stance on specific matters, e.g., their attitude towards converts 
to Christianity. It is clear that distinct legal traditions which developed 
over a very long period of time were created in each of these three 
areas, and each tradition should be examined separately. 

1. RELATIONS BETWEEN JEWS AND THE GOVERNMENT 

A. The Recognition of the Jewish Religion and Its Consequences 

The fourth century Christian government had inherited from its pagan 
predecessor a tolerant approach towards the Jewish religion, and rem
nants of the pagan legislation on this question were preserved until the 
sixth century and then received into the Justinian corpus. This ap
proach was expressed, first and foremost, in the recognition the State 
accorded to Judaism as a "permitted religion"—in Tertullianus' formu
lation—and its willingness even to tolerate certain Jewish customs 
which were at odds with the accepted social and legal norms of pagan 
society. Antoninus Pius, for example, allowed Jews to circumcise their 
sons, a clear departure from Hadrian's general prohibition on this 
point which was motivated by humanitarian-ethical rather than reli
gious considerations (No. 1). 
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Another aspect of this approach is revealed in the limitations the 
State undertook in order to avoid profaning the Jewish religion by 
exempting the Jews from the duties that it required of the non-Jewish 
citizens. This was clearly a case of positive discrimination in favour of 
the Jews as against the general population. Septimius Severus and 
Caracalla required the Jews to participate in the curial liturgies, but 
both Ulpian and Modestin stated that the Jews were exempt by law 
from those liturgies which involved a profanation of their religion 
(Nos. 2 and 4). The religious toleration enjoyed by Jews—unlike the 
Christians—in the third century, with regard to the cult of the State 
and the emperor was motivated by this idea. 

No substantial change was introduced into this tradition with the 
coming of the Christian Empire. This conservative policy may be ex
plained, to a certain extent, by the general tendency of the chancellery 
to preserve a direct continuity between the old legislation and the new. 
The main reason, however, for maintaining the policy of religious 
toleration in regard to the Jews is to be sought in the fact that the 
Christian Empire—to a far greater extent than the pagan Empire— 
accepted Judaism as a religion rather than as a nation or a people. 
Churchmen and Christian statesmen who conceived of the Empire in 
religious terms applied the same criteria towards the Jews and defined 
them in religious terms. The special links between Judaism and Christi
anity postulated by Orthodox Christian theology made it easier for the 
chancellery to relate to the Jews by analogy with the Christian Church 
itself and to maintain the tolerance it inherited from the pagan past. 
Judaism was explicitely recognized as a "permitted religion" by Theo-
dosius in 393 in his negative statement that "it is sufficiently estab
lished that the sect of the Jews is prohibited by no law" (No. 21), to 
which Arcadius added in 397 the positive ruling: "the Jews shall be 
bound to their rites" (No. 27). Christian legislation adopted Antoninus 
Pius' solution of the problem of circumcision, and the frequent legisla
tion on this matter was aimed only at enforcing Antoninus Pius' prohi
bition of circumcision of males who were not of Jewish origin. With 
the reception of Modestin's text on this subject, (No. 1) in the Digest, 
the implicit permission to circumcise males of Jewish origin became 
explicit. A legal tradition rooted in pagan legislation was thus main
tained and elaborated by the Christian legislator. 

The same conservative attitude resulted in maintaining the special 
privileges which exempted the Jews from duties involving profanation 
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of Sabbaths and religious festivals. In a law from 412 (No. 40) Hono-
rius recognized the right of Jews not to be summoned to court on a 
Sabbath or holiday, for either private or public litigation, and empha
sized that this right derived from "ancient custom and usage," "former 
privileges," and "general constitutions of . . . past Emperors." This 
right was recognized in the Visigoth kingdom upon the reception of 
this law in the Breviarium, and in the Eastern Empire with its inclu
sion, with certain changes, in the Justinian Code. The compilers of the 
Justinian Code further strengthened it when they added a second text, 
probably from the fourth century (No. 57). 

State recognition of the Jewish Sabbath and festivals was implied 
again in a law from the year 408 (No. 36). In this law Theodosius II 
allowed the Jews to continue to celebrate the festival of Purim pro
vided they did not mock, in the course of their festivities, what was 
sacred to Christianity. He concluded with the warning that otherwise 
they were likely "to lose what had been permitted them until now"— 
an obvious allusion to the privileges and laws mentioned in No. 40. 
Even when the State took the initiative in a direct and unprecedented 
interference in the synagogal liturgy and in the realm of Jewish reli
gious beliefs and doctrine, in a law of Justinian from 553 (No. 66), the 
lawful observance of the Jewish religion and its cult was taken for 
granted. 

This recognition of the Jewish religion implied necessarily the recog
nition of the Jewish "priesthood." The State prescribed to this priest
hood certain areas of activity, and recognized the synagogue as the 
main center for its religious life. In a law from 330 (No. 9), Constan-
tine defined the nature of the autonomous Jewish leadership in the 
following manner: "those who dedicated themselves with complete 
devotion to the synagogues of the Jews, to the Patriarchs or to the 
Elders, and while living in the above-mentioned sect it is they who 
preside over the law." He proceeded to name the office holders he 
referred to: "priests, Archsynagogues, Fathers of synagogues, and the 
others who serve in the same place [i.e., the synagogue]." Likewise, 
Theodosius stated in a law from 392 (No. 20) that the Primates of the 
Jews (Primates) "are manifestly authorized to pass judgement concern
ing their religion, under the authority of the . . . Patriarchs." Arcadius 
did not alter this approach; he made it his own in a law from the year 
397 (No. 27) which is nearly identical to that of Constantine. Arcadius 
went one step further when he emphasized the equivalence between 

69 



CHAPTER TWO 

the privileges granted to those "subject to the rule of the . . . Patri
archs" and those granted to "the first clerics of the venerable Christian 
Law." He ratified again, in a law from 404 (No. 32), the privileges 
granted to "the Excellent Patriarchs and to those set by them over 
others." 

One may infer the degree of recognition granted by the authorities 
to the "priesthood" as a legitimate institution from the status of its 
heads—the patriarchs—in the political-administrative hierarchy of the 
Empire. Julian referred to the Patriarch Hillel as άδελρός "brother" 
and ενδοξότατος "most reverent," in a law from 363 (No. 13). These 
titles denote a highly respected position, but they still do not indicate 
the exact position of the patriarch within this hierarchy. It is not before 
the end of the fourth century that his rank is documented in legal 
sources. The patriarchs held at this time two titles which were usually 
reserved to the senatorial order, 'spectabilis' (No. 32) and the more 
important '(clarissimus et) illustris' (Nos. 20, 24, and 27), which was 
confined to a very small group of high government officials. The demo
tion of Gamaliel VI in 415 (No. 41) throws some light on the usual 
procedure of promotion applied to the patriarchs: they first received 
the title 'spectabilis', and were later raised to that of 'illustris' by 
means of a document of appointment (codicilli) in which they were 
granted the titular 'praefectura honoraria', i.e., "honorary Praefectus 
Praetorio"; it was considered as an elevation to 'fastigium dignitatum', 
"the pinnacle of dignities." This high rank entitled them, among other 
things, to the protection of their honour by the State. A law from the 
year 396 (No. 24), in effect, introduced by Arcadius, threatened pun
ishment against anyone who dared to "utter in public insult against the 
Splendid Patriarchs." 

The law recognized the authority of the Jewish "priesthood" to lead 
their co-religionists, albeit in very general and obscure terms; in only 
three areas did the legislator delineate the respective domains of the 
Imperial administration and the Jewish authorities. 

Religious Sanctions—In this case it is clear that the position of the 
legislator was determined by the analogy he drew between the Jewish 
"priesthood" and the Christian clergy, for he viewed Jewish religious 
sanctions as analogous to the Christian excommunication. In a law 
from 392 (No. 20), Theodosius prohibited the provincial governors 
from all interference in questions of excommunication and release 
from excommunication among the Jews, leaving the entire matter in 
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the hands of the Jewish authorities. A law from 553 (No. 66), in which 
Justinian warned "the Archipherekitae . . . , the Presbyters and the 
Didascaloi" not to impose excommunication upon those who wished to 
read the Torah in Greek, indicated that they still wielded this authority 
as late as the sixth century. 

Jurisdiction—A field closely related to that of religious sanctions. 
The earliest law known to us on this subject was introduced by Arca-
dius in 398 (No. 28); from the prohibitions it imposed one may deduce 
that until that time the Jewish leadership had enjoyed a considerable 
judicial autonomy, both in terms of the matters and in terms of the 
persons subject to their jurisdiction. From that time the government 
distinguished between two areas of jurisdiction, which theoretically 
encompassed all cases raised by Jews in litigation: cases of "supersti
tion," and those pertaining to the "court, laws, and rights" (forum, 
leges, and iurd). As Roman citizens the Jews were required to have 
recourse to two judicial systems: the regular courts (iudicid) and the 
courts of "the Jews or the Patriarchs." The Jewish autonomous leader
ship retained the authority to judge matters pertaining to religion, but 
was proscribed from judging regular court cases, except for those civil 
cases in which both parties agreed to go before a Jewish court, in 
which case the court's verdict was considered the equivalent of that of 
a court of arbitration. Further restrictions were placed upon Jewish 
jurisdiction by Theodosius II. In a law from 415 (No. 41), he explicitly 
prohibited the trying of Christians in the patriarch's court, and trans
ferred all litigation between Jews and Christians to the jurisdiction of 
the provincial governors. Alaric IPs editors accepted Arcadius' settle
ment from 398 (No. 28) in its entirety, but the same text underwent a 
radical transformation when it became part of the Justinian Code; both 
types of judgment were turned over to the jurisdiction of the regular 
courts. The Jewish courts were authorized only to sit as courts of 
arbitration on civil matters (No. 28) between Jewish litigants (No. 41). 

Taxation—An additional area in which the administration practiced 
self-restraint and validated the authority of the Jewish leadership was 
that of the taxes imposed by the Patriarch's House upon the diaspora 
communities. We observe the three foci of Jewish self-rule: the Patri
arch's House, the religious authorities, and the synagogues in the dias
pora. As Honorius defined it in 399: "It is a matter of shameful super
stition (superstitio) that the Archsynagogues, the Presbyters of the 
Jews, and those they call Apostles, who are sent by the patriarch on a 
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certain date to demand gold and silver, exact and receive a sum from 
each synagogue, and deliver it to him" (No. 30). This tax, which was 
anchored both in custom and in legislation—as Honorius attested in a 
law from 404 (No. 34)—was collected on a regular basis throughout 
the Empire, except for an interruption in the West during the years 
399-404. It aroused opposition among the Jewish communities, ac
cording to the statements of Julian (No. 13) and Honorius (No. 30), 
who took pride in benefitting the masses of Jews by abolishing the 
'demey-kelila'. That the autonomous leadership could impose such a 
tax throughout the Diaspora is indicative of the degree of authority it 
enjoyed under the aegis of the Imperial authorities. 

With the disappearance of the patriarchate, the legal basis for the 
collection of the tax in its old format was eliminated (No. 53, dated 
429). The system of tax collection that evolved, though still dependent 
on the old machinery of collection by emissaries, was among the dis
tinctive signs of Jewish voluntary communal organization, and was no 
longer based upon the protection of the Gentile government. To a 
certain extent, however, this collection was also the outcome of the 
obligation imposed upon the heads of the Jewish communities in Pales
tine and in the Diaspora to pay to the State treasury an "annual 
payment from all synagogues, on the Primates' responsibility" (No. 53, 
dated 429). 

A definite element of economic authority granted to the Jewish 
leadership was its right to establish prices of merchandise. In a rather 
ambiguous text from the year 396 (No. 23) Arcadius prohibited the 
provincial governors from interfering in this area. This text was later 
received into the Justinian Code. 

Privileges—It was a small step from recognition of the Jewish 
"priesthood" and the Jewish religion to granting privileges to Jewish 
"clergymen." These privileges, which enabled the "clergy" to fulfill 
their functions and which reflected their special status, conferred upon 
them a status similar to that of the Christian clergy. The first Christian 
legislator to grant privileges of this type was Constantine. He decreed 
in a law from 330 (No. 9) that the Jewish religious leadership should 
continue to be exempt from personal and civic liturgies, and that those 
"clergymen" who were already decurions at the time that the law was 
issued would be exempt from transport liturgies, "for it would be 
appropriate that people such as these shall not be compelled for what-
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ever reason to depart from the place in which they are." From both 
the content and the style of the text it seems clear that the exemption 
of "clergymen" from the liturgies was part of the pagan legal heritage, 
and that the legislator's approach here was favourable. Even the aboli
tion of this exemption in a law from 383 (No. 15) by Gratian retained 
the comparison with the Christian clergy in arguing that the latter do 
not enjoy an exemption of this type before they fulfill their "dues to 
their motherland." Gratian concluded that law in a manner that im
plied clear recognition of the positive character of the Jewish priest
hood and of the Jewish cult: "Therefore, anyone who is genuinely 
consecrated to God, should provide another man with his property and 
establish him to perform the liturgies in his place." A law from 397 
(No. 27) is even more explicit: Arcadius granted the Jewish religious 
leadership "the same privileges that are reverently bestowed on the 
first clerics of the venerable Christian Law." From then on, however, 
the question of the leadership's exemption was usually combined with 
that of the obligation of every Jew to perform liturgies (see below). 

Synagogues—The legislator's attitude to the synagogue provided yet 
another expression of his basic policy of recognition of the Jewish 
religion. He made use primarily of the Greek term 'synagoga', and 
somewhat less frequently of its Latin translations, generally with the 
addition of negative adjectives, diminutives or terms of deprecation, 
such as 'conciliabulum' (No. 8 from 329), 'sacrilegus coetus' (No. 12 
from 353), 'conventus' (No. 21 from 393), and 'conventiculum' (No. 40 
from 412). The law regarded the synagogues first and foremost as 
buildings serving the Jewish religion and its priesthood. In a law from 
330 (No. 9), Constantine defined the Jewish priesthood as follows: 
"Those who dedicated themselves with complete devotion to the syna
gogues of the Jews, to the Patriarchs or to the Elders," while another 
version of that law referred to "those who serve in synagogues."6 In a 
law from approximately 370 (No. 14), Valentinian and Valens use the 
term 'locus religionis', "a place of religion," to define the "synagogues 
of the Jewish law." This definition is also implied in a law of Theodo-
sius from 393 (No. 21), in which he accorded protection to the syna
gogues on the grounds that "the sect of the Jews is prohibited by no 
law." The synagogues also functioned in an area that was not explicitly 
religious: the collection of 'demey-kelila' and its conveyance to Pales
tine, with the permission of the central authorities, according to the 
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evidence of a law of Honorius from 399 (No. 30) and one by Theodo-
sius II from 429 (No. 53). Due to its recognition of the synagogues, the 
central government granted them protection when the local authorities 
prevented gatherings in them, or when they were destroyed, seized, or 
looted by Christians. Our documentation testifies to a striking consis
tency in this matter from the end of the fourth century until the third 
decade of the fifth century. 

Theodosius was the first Christian legislator to grant protection to 
the synagogues in a law from 393 (No 21). Arcadius followed his lead 
in a law from 397 (No. 25); Honorius in a law from 412 (No. 40); and 
Theodosius II in laws from 420 (No. 46) and 423 (Nos. 47-49). 

Such relatively frequent legislation indicates that the government 
was not entirely effective in enforcing these laws. Indeed, from 415 it 
is apparent that the authorities gradually yielded to the pressure of 
fanatical Christians. In 415 Theodosius II prohibited Gamaliel VI 
from establishing new synagogues and ordered him to destroy the 
synagogues in unpopulated places (No. 41). He turned this specific 
prohibition into a general one in a law from 423 (No. 47); however, 
he did recognize the right of the Jews to keep and maintain their 
existing synagogues. This legal arrangement was to govern the syna
gogue problem in the future. Under burdensome restrictions, it guar
anteed the continued existence of synagogues but prevented the con
struction of new ones. The intention being to stop the expansion and 
growth of the Jewish religion (see also No. 49 from 423 and No. 54 
from 438). In a law from 535 (No. 62), an isolated and untypical act, 
Justinian prohibited the maintenance of synagogues in Africa and 
ordered that they be converted into churches. In a law from 545 (No. 
65), he again prohibited the construction of new synagogues, but his 
involvement in the synagogal liturgy in a law from 553 (No. 66) 
clearly indicates that the existence of synagogues and their regular 
functions were still guaranteed by law. The Justinian Code contains 
two explicit laws relating to this point. One granted the existing syna
gogues full protection (No. 46), while the other prohibited the con
struction of new synagogues, but allowed the repair of old ones (No. 
54). 

In direct relationships between the administration and the Jew as an 
individual—outside of the institutional framework of Judaism—the 
legislator became involved in two main problems: the extent of both 
the political and the legal capacities of the Jews. 
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B. Political Capacity of the Jews 

This was reflected in the extent of the individual's rights and duties to 
take part in the municipal government and in the Imperial administra
tion, in civil or military functions. The pagan legal tradition on this 
subject was unequivocal: Jews were allowed to take part in govern
mental functions, and were obligated to undertake liturgies, unless this 
involved a profanation of their religious law (Nos. 2 and 4). 

Municipal Administration—To the best of our knowledge, Jews 
were found in the second and third centuries within the orbit of mu
nicipal government both in Palestine and in the diaspora. This was 
unavoidable in those urban areas of Palestine which were exclusively 
or predominantly Jewish, but Jews served in the curias in the diaspora 
as well. During those centuries the duties involved in municipal gov
ernment still entailed various benefits and honours, and had not yet 
become the heavy personal and financial burden documented by later 
sources. There is explicit testimony in a law of Constantine from the 
year 321 (No. 7) that until that time the Jews did not serve in the 
curias, by reason of "the ancient custom." While the Pagan govern
ment did not require the Jews to serve in the curias, and recognized 
the exemption that had been granted to them, it did not prevent those 
Jews who were interested in doing so from serving as decurions. 

In 321 this situation changed completely, and service in the curias 
was imposed upon the Jews, just as it was on other groups in the 
population. Jewish efforts in this area were restricted to obtaining 
exemptions for the leadership level only (see above). In a law from 330 
(No. 9) certain office-holders in the communal self-government re
ceived such an exemption from Constantine, and it remained in force 
until abolished by Gratian in 383 (No. 15). Arcadius renewed the 
exemption in the East in 397 (No. 27), and there is also evidence that 
the Jews of Apulia and Calabria alleged this law when they claimed 
exemption from serving in the curias. In an explicit law from 398 (No. 
29) Honorius abolished this exemption in the West, and stated that the 
curial obligation was incumbent upon the Jews. Arcadius, in a law 
from 399 (No. 31), did not abolish the exemption, but reemphasized 
that the curial duty was obligatory on those Jews who were subject to 
it. This situation remained unchanged by the law from 438 (No. 54), 
which dealt with those who were already decurions at the time of the 
promulgation of this law. 
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The situation of the Jews in the East in the sixth century was en
tirely different. The editors of the Justinian Code conserved both the 
383 abolition of the exemption of Jewish "clergymen" from the litur
gies of the curias (No. 15), and the more comprehensive repeal from 
398 (No. 29). At the same time, they received the rulings of Arcadius 
from 399 (No. 31) and of Theodosius II from 438 (No. 54) that all 
those Jews who were obligated to serve in the curias should do so in 
practice. When Jews and others raised the argument that since they 
were disqualified from serving in government offices, they ought to be 
exempt from the liturgies of the curias, Justinian responded in 537 with 
the ruling that they were in fact required to perform this service "even 
if they bitterly wail," and in the future they would not enjoy the 
benefits attached to the status of decurion, but would be expected to 
bear the burdens which the status entailed (No. 64). 

Thus, the political capacity of the Jews in the municipal sphere 
evolved in three stages: collective exemption in practice in the early 
fourth century; equalization of their status to that of the rest of the 
population in the fourth and fifth centuries; and legal discrimination 
from the beginning of the sixth century. 

The Imperial Administration—There is no extant law prior to the 
fifth century which prohibited the service of Jews in the Imperial ad
ministration. In a law from 404 (No. 33) Honorius expelled Jewish and 
Samaritan Executive-Agents from the service, but this text is too ambig
uous to warrant the conclusion that from that period the office of 
Executive-Agent was closed to Jews and Samaritans. The first legal 
expulsion of Jews from the Imperial administration was decreed by 
Honorius in 418 (No. 45). From then on, it was prohibited for Jews to 
serve as Executive-Agents, Palatins, or soldiers. It is evident from the 
phrasing of the law that at that time Jews had been serving in these 
three branches. Honorius had permitted Jews to practice law, but this 
occupation was subsequently closed to them in a law introduced by 
Valentinian III, in 425 (No. 51), which reiterated the ban on the ser
vice of Jews (and pagans) in the Imperial administration. The ban was 
repeated in a law of Theodosius II from 438 (No. 54), but by this law 
the legislator allowed Jews to serve in the lower offices of Cohortalins 
and Apparitors, which were in fact closer to compulsory liturgies. 
These prohibitions were not observed in practice, as Justinian criti
cized the officials in 527 (No. 56) for not strictly carrying out these 
prohibitions, and reimposed the prohibitions on the admission of a 
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pagan, Jew, or Samaritan into any post of honour, adding: "nor shall 
he put on an official belt, neither civil nor military, nor belong to any 
office, with the exception of that of the so-called Cohortalins . . . 
neither do we allow them to be joined to the most learned advocates." 
Another law of Justinian, from 537 (No. 64), mentioned only the post 
of 'taxeota' as being open to the Jews. 

In this area, too, the legal texts testify to the drastic limitations 
placed upon the political capacity of the Jews in the fifth and early 
sixth centuries. However, there is considerable ground for doubt re
garding the extent to which these bans were enforced. 

C. Legal Capacity of the Jews 

This was reflected in the rights and duties of Jews to turn to the 
general courts in their disputes with individuals and with the State 
authorities. There is no explicit testimony concerning this subject prior 
to 398, when Arcadius ruled (No. 28): "The Jews, who live under the 
Roman common law, shall address in the usual way the courts in those 
cases which do not concern so much their superstition as court, laws 
and rights, and all of them shall bring actions and defend themselves 
under the Roman laws." The special Jewish court system was thereby 
restricted to cases concerning religion, or to civil cases which both 
litigants agreed to bring before the Jewish juridical authority. From 
this time the legal capacity of the Jews was practically equal to that of 
the general population. Significant evidence of this situation is found in 
a law of Honorius from 412 (No. 40) which indicated that Jews were in 
fact carrying out litigation with individuals and governmental authori
ties in the general courts, in accordance with 'publicae leges', "public 
laws." The continued activity of Jewish lawyers, who were allowed to 
practice law after 418, when other branches of the administration were 
closed to Jews (No. 45), is another indication pointing in the same 
direction. Even after they were officially excluded from this profession 
in 425 (No. 51), Jewish laywers continued to practice, as is indicated 
by a law from 527 (No. 56) in which Justinian, together with other 
prohibitions against Jews and others, reinstated this ban. 

The breakdown of the arrangement of 398 began in 415, when 
Theodosius II forbade the patriarch to judge between Jews and Chris
tians—referring, apparently, to civil cases which previously could be 
adjudicated by the patriarch upon the agreement of both litigants—and 
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ruled that cases of this type must go before the provincial governors 
(No. 41). While this law did not prejudice the legal rights of Jews in 
comparison with those of non-Jews, it does represent the beginning of a 
trend to link legal procedures to the litigants' religion, even if the case 
had no definite religious connotation either Jewish or Christian. Such an 
approach necessarily favoured the Christians and weakened the legal 
capacity of the Jews. This process began with explicitly religious topics, 
such as those connected with conversion to and from Judaism (see be
low). However, the main development towards preference for the 
Christians against the Jews in strictly secular matters occurred in the 
sixth century, and represented another aspect of the general change in 
the official attitude towards Jews. In marked contrast with fourth cen
tury usage, in the sixth century the chancellery tended to deal with Jews 
together with heretics and pagans, and this association is a clear evi
dence of the new attitude. In response to a request by judges, Justinian 
ruled in 531 (No. 60) that heretics and Jews were disqualified from 
giving testimony against Orthodox Christians in cases in which at least 
one party was an Orthodox Christian, while they were permitted to do 
so in those cases in which the litigants were Jews or heretics. Likewise, 
Jews and members of certain Christian heretical sects were qualified to 
testify in court concerning contracts and testaments. In a law from 537 
(No. 64), Justinian reaffirmed the rule that Jews and heretics were 
disqualified from testifying against Orthodox Christians. He interpreted 
the rule in such a manner that would allow the testimony of Jews and 
heretics against Orthodox Christians in those cases in which the State 
acted as the plaintiff. This interpretation was given in response to a 
request of the Praefectus Praetorio of the East, who reported that 
judges encountered difficulties concerning this matter. We may, there
fore, conclude that the restrictions imposed by the legislator regarding 
the legal capacity of the Jews were applied in practice. Economic and 
religious aspects were combined in a law of Justinian from 545 (No. 65), 
which forbade the sale or transfer of property including a church to a 
Jew, pagan, Samaritan, or heretic. If such a sale was completed it was 
deemed null and void and the property reverted to the local church. 

2. RELATIONS BETWEEN JEWS AND NON-JEWS 

Legislation in this area concerned the encounter and conflict between 
Jews and Christians; the encounter between Jews, pagans, or heretics 
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did not form a separate subject of legislation. The encounter with 
pagans and heretics appeared in legislation dealing with Christians, 
e.g., the laws concerned with the conversion of slaves (see below), or a 
small number of laws which related to the persecution of Orthodox 
Christians in Africa by the Donatists and the Jews in the beginning of 
the fifth century (Nos. 37-38). The growing tendency of the govern
ment to apply to the Jews the same principles which determined its 
policy towards heretics and pagans was reflected in the considerable 
number of legal texts which referred to all three groups as one. This 
development was the outcome of the legislator's loyalty to theological 
principles more than evidence of a real cooperation between these 
three religions (see above). The legislator did not act as a neutral 
arbiter among the various sides, but adopted a Christian position, 
predetermined by the Christian character of the State. Nevertheless, 
there were cases in which the legislator acted in the light of abstract, 
general legal principles, independent of his religious preferences. 

A. Conversion to and from Judaism 

As seen from the large number of laws issued over a period of time, 
the authorities were occupied by problems relating to conversion to 
and from Judaism far more than by any other subject in the sphere of 
Jewish-Christian relations. These laws testify to the reality of both 
forms of conversion from the second to the sixth century, and imply 
that the authorities were not completely successful in their attempt to 
resolve these problems in the manner advocated by the Church. 

Conversion from Judaism—The Christian lawgiver dealt with the 
conversion of Jews to Christianity in seven laws. One may deduce from 
this relatively small number that no particular difficulties were raised 
by this type of conversion, and that its dimensions were quite modest 
during the fourth to sixth centuries. The legislator was interested in 
increasing the number of Jewish converts to Christianity, and this 
motivation inspired Constantine's laws from 329 (No. 8) and 335 (No. 
10). They protected apostates from attacks on the part of the Jews, 
acts for which they were liable to suffer death at the stake (No. 8, 
perhaps also the punishment referred to in No. 10). This also seems to 
have been the aim of Valentinian III when, in 426, he prohibited Jews 
from disinheriting children who had abandoned their religion. Sons 
convicted of the murder of their parents were entitled to their guaran-
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teed portion in the estate, in accordance with the Falcidian Law, "in 
honour of the religion they have chosen" (No. 52). The main part of 
this law was repeated in a Greek translation in a law that was probably 
given by Justinian in 527/528 (No. 58). These laws offered protection 
to apostates, and at the same time tempted them with inducements, 
completely consistent with the official policy of encouraging conversion 
to Christianity among the Jews. 

A certain departure from this trend can be observed in the laws of 
Arcadius from 397 (No. 26) and of Honorius from 416 (No. 43), which 
were intended to stop insincere conversions of Jews to Christianity. 
Arcadius prohibited the baptism of Jews involved in debts or entangled 
with the law, ordering that their conversion be postponed until they 
had paid their debts or had established their innocence. The same 
approach was adopted by Honorius, who allowed apostates baptised 
under such circumstances to return to Judaism, and even promised 
them the protection of the authorities. They needed such protection 
mainly against the Church, which was committed to the theological 
principle that the sacrament of baptism left an indelible impression 
upon the baptised. Honorius' law should be seen as the outcome of his 
favourable response to a petition presented by the Jews, for it was 
addressed to "the Didascalus Annas and to the Heads of the Jews," 
similar to a law from 415 (No. 42) which also contained concessions to 
the Jews. These laws provide at least a partial explanation for the 
limited success of the Christian mission among the Jews during those 
centuries. 

The editors of the Justinian Code incorporated texts reflecting both 
attitudes: a law from 329 (No. 8) granted protection to apostates, while 
a law from 397 (No. 26) imposed restrictions upon the baptism of 
Jews. Justinian himself strengthened the former attitude in his law 
from 527 or 528 (No. 58), and tried, in a later law from 553 (No. 66), 
to render the Jews more receptive to missionary persuasion by allow
ing the synagogal reading of the Torah in languages other than Hebrew 
and by prohibiting the study of the Mishna. 

Conversion to Judaism—The Christian legislator found explicit pro
hibitions against conversion to Judaism in the legal tradition he re
ceived from his pagan predecessors. They were directed primarily 
against circumcision, as an explicit and easily detectable sign of Juda
ism. Two texts of this kind survive in Justinian's Digest and in the 
Breviarium of Alaric II (Nos. 1 and 6), one from Modestin and one 
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from Paul. The Christian legislator did not depart from the explicit 
prohibition against conversion to Judaism, and added to the prohibi
tion of circumcision, applicable to males only, another criterion of 
conversion, the joining in the synagogue and in the Jewish cult (No. 8 
from 329; No. 12 from 353; and No. 16 from 383). General prohibi
tions against conversion are known from the fourth century (No. 8 
from 329) and from the fifth century (No. 41 from 415; No. 48 from 
423; and No. 54 from 438), but only Nos. 48 and 54 were received into 
the Justinian Code. One can appreciate how seriously the legislator 
considered this phenomenon, and evaluate the means he considered 
appropriate to deal with it, by the punishments he imposed upon both 
converts and those who performed their conversion. The pagan legal 
tradition imposed upon those who had undergone circumcision, and 
those who performed it, the usual punishments for castration (No. 1). 
This meant, in practice, that a Roman citizen would be dispossessed of 
his property and permanently exiled to an island, while a physician 
who performed circumcision would be executed (No. 6). Constantine 
probably referred to these punishments when he stated that both the 
convert and the one performing the conversion should "suffer . . . the 
deserved punishments" (No. 8). The authorities' approach to the sub
ject underwent a change in the middle of the fourth century; the 
harsher punishments were imposed upon those who converted non-
Jews, while the converts themselves were subject primarily to eco
nomic penalties. Constantius II decreed in a law from 353 (No. 12) 
that a Christian convert to Judaism was to be punished only by the 
confiscation of his property, while Gratian, in a law from 383 (No. 16), 
deprived Christian converts of the right to leave their property in a 
will, and imposed "harsher penalties than usual" upon those who con
verted them. These punishments, permanent exile and confiscation of 
property, were mentioned without details in a very harsh law of Hono-
rius from 409 (No. 39), and are detailed in a law of Theodosius II from 
423 (No. 48). In 438 the punishment was made more severe. Whoever 
converted a Christian was subject both to confiscation of property and 
to the death penalty (No. 54). These laws—apart from No. 8—were 
received by Justinian's compilers into the Digest (No. 1) and the Code 
(Nos. 12, 16, 48, and 54). The punishments established in the fourth 
and fifth centuries were thus accepted and given validity in the frame
work of the Justinian Corpus. 

Another source of conversion to Judaism existed in the class of 
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"Heaven-Fearers," that is, semi-converts who observed only a part of 
the halachic rules. Honorius referred to this group in two laws from 
the early fifth century. In a law from 407 (No. 35), he defined it as "a 
new doctrine, unknown to me," imposed upon the converts the usual 
punishments against heretics and pagans, and confiscated their build
ings in favour of the churches. It would seem that he came quickly to 
understand the nature of these "Heaven-Fearers." In a law from 409 
(No. 39), in which he also dealt with those who converted others to 
Judaism, he threatened them with the laws applying to heretics if they 
did not return to Christianity within one year. No. 39 was accepted 
into the Justinian Code, and "Heaven-Fearers" together with Jews 
were included in the rubric of Book 1, Chapter 8, as they were in the 
Theodosian Code (16:8) and in the Breviarium (16:3). 

B. The Keeping of Non-Jewish Slaves 

It was in this area that the Imperial authorities waged their longest and 
most intensive fight against conversion to Judaism. Jews were required 
by halachic law to convert their non-Jewish slaves, because various 
employments in the Jewish household were permitted to Jews alone. 
Furthermore, such a conversion was considered to be a highly merito
rious act. As a result, slaves of Jews provided a steady source of new 
proselytes to Judaism. The idea that it was inappropriate for a Jew to 
rule over Christians provided the legislator with a motive for restricting 
Jewish ownership of non-Jewish slaves, or for prohibiting it com
pletely. This was the principle invoked by Theodosius II when he dealt 
with this topic in a law from 423 (No. 48). It is apparent that a strong 
motivation for the restrictive laws of this type was the concern that 
ownership by Jews of non-Jewish slaves would culminate in their con
version to Judaism. In this matter one observes a clear continuity 
between pagan and Christian legal traditions, for Paul described the 
two kinds of punishment imposed on those who circumcised their 
slaves, apparently modeled upon the punishments for performing cas
tration: exile for the "honorable" and death for the "humble" (No. 6). 

Examination of Christian legislation on the conversion of slaves 
between the fourth and sixth centuries reveals that while the authori
ties did make some innovations in this area, they hesitated between 
different courses of action and achieved only partial success. For a long 
time they lacked a clear and resolute policy, and on this subject alone 
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they turned to the Church for assistance. This is a clear indication not 
only of the predominantly religious nature of the whole matter, but 
also of the limited efficacy of the secular means of law enforcement. 
The Church was entrusted with the ownership of the Christian slaves 
(see below), and the churches were recognized as sanctuaries for the 
slaves who fled from their Jewish masters (No. 39 from 409). In a law 
from 534 (No. 61), Justinian charged the bishops, together with the 
Church Protectors and the Imperial administration, with responsibility 
for the application of the laws protecting Christian slaves from their 
Jewish masters. 

The Christian government—like its pagan predecessor—was unable 
to deal effectively with the conversion of bondmaids, and converted 
bondmaids are explicitly mentioned only in a law of Constantine II 
from 339 (No. 11). The other texts speak of slaves in the neuter 
gender—for example, as 'mancipium', a term referring equally to 
male and female slaves—and, primarily, in the masculine, as the legis
lator found it more practical to persecute for conversion by penalising 
obvious acts of circumcision rather than the more easily concealed 
conversions of women. Two complementary prohibitions were im
posed at the beginning of the fourth century: an explicit prohibition 
against the conversion—in practical terms, circumcision—of slaves, 
and one against the purchase or holding of Christian or other non-Jew
ish slaves by Jews. These two prohibitions appear in the laws of Con
stantine (No. 10 from 335), Constantine II ( No. 11 from 339), Theo-
dosius (No. 17 from 384), Theodosius II (No. 41 from 415; No. 44 
from 417; No. 48 from 423; and No. 54 from 438), and Justinian (No. 
59 from the period 527-534; No. 61 from 534; and No. 62 from 535). 
These laws do not add up to one consistent policy. In 415 Honorius 
responded to the Jews' appeals and permitted them to hold Christian 
slaves on condition that they be allowed to observe their own religion 
(No. 42). In the East, similarly, certain concessions were granted in 
417, when Theodosius II allowed the Jews to inherit Christian slaves 
and keep them on condition that they would refrain from converting 
them (No. 44). In 423, however, Theodosius II returned to the strin
gent line (No. 48) which he reaffirmed with fervor in 438 (No. 54). 
From then on, the prohibitions reappeared in full, although Justinian's 
laws would indicate that in the course of time these prohibitions were 
not applied. A law from 534 (No. 61), for example, indicates that at 
that time Jews possessed Christian slaves in Africa. 
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The punishments instituted in the laws were intended to achieve 
three goals: (1) to gain the cooperation of slaves owned by Jews in the 
authorities' fight against conversion of slaves; (2) to discourage Jews 
from acquiring, holding, and converting to Judaism non-Jewish slaves; 
(3) to punish Jews who violated these prohibitions and to "rectify" the 
injury done to the religious status of the converted slaves, for the 
legislator regarded the purchase and conversion of a slave to amount 
to a substantive change in the legal personality of that slave. Constan-
tine stated in a law from 335 (No. 10) that a non-Jewish slave who had 
been bought by a Jew or circumcised by him should go free, but by 339 
the policy changed, and Constantine II stated that the State treasury 
should sue for purchased—probably also circumcised—slaves of this 
kind, while Christian women who had been held in a State 'gynae-
ceum' and later converted to Judaism should be returned there (No. 
11). Further changes had taken place by 384. At a certain time it was 
established that these slaves should be redeemed by Christians through 
the payment "of the right price" (No. 17), but a later ruling estab
lished that they were to be taken from their masters' possession in a 
way not specified in the law (No. 17). In a law from 415 (No. 41), 
Theodosius II quoted a "law of Constantine" when he transferred the 
ownership of Christian slaves from their Jewish owners to the Church. 
After two years, however, he altered his policy, stating in a law from 
417 (No. 44), that if a Christian slave illegally acquired by a Jew 
brought the matter to the attention of the authorities, he would be set 
free. The owners of such slaves who did not inform the authorities 
would have their right of ownership nullified, although the law did not 
specify who was to take possession of the slaves. 

The principle that Christian slaves owned by Jews should be emanci
pated became well established during the sixth century. Justinian ruled 
in a law issued between 527 and 534 (No. 59) that Christian slaves 
owned by Jews were to be emancipated, and he reconfirmed in a law 
from 534 (No. 61) that such slaves were "free in any way whatsoever, 
according to our previous laws." Not only were non-Jewish slaves who 
coverted to Christianity to be emancipated without any compensation, 
but their Jewish owners could not repossess them even if they them
selves had later converted to Christianity. 

There was greater consistency in the punishments imposed upon Jew
ish slave-owners. A clear distinction was drawn between the owning or 
purchasing of non-Jewish slaves, which was subject to a relatively light 
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punishment, and the conversion of non-Jewish slaves, particularly 
Christians, which was to be punished more severely. This distinction 
appeared in a law of Constantine II from 339 (No. 11) which imposed on 
persons who converted others a death penalty and the confiscation of 
property, while purchasers of non-Jewish slaves should suffer only the 
loss of those slaves. Laws issued by Theodosius II in 417 (No. 44) and in 
438 (No. 54) reaffirmed that the conversion of Christian slaves was 
punishable by death and property confiscation. Justinian ruled, in a law 
issued between 527 and 534 (No. 59), that the possessors of Christian 
slaves were subject to loss of ownership over them and to a fine of thirty 
gold pounds. Justinian's editors incorporated three of these laws in their 
Code. Two of them (Nos. 11 and 44) were combined into one text, 
which stated that a Jew should not buy, or otherwise acquire, nor keep a 
non-Jewish or Christian slave. If he did keep or convert a non-Jewish 
slave, he was to be executed and the slave set free. The third text (No. 
54) imposed a strict penalty of confiscation of property and death on 
anyone who converted a Christian slave. 

C. Inter-Religious Conflict and Social Contact 

The hostility that drew the two religions apart is reflected in those laws 
that deal with the conflicts that arose occasionally between them. The 
Christian legislator was mainly concerned with injuries suffered by 
Christians at the hands of Jews, but general legal principles inspired 
him also to extend the State's protection to Jews and to prevent their 
persecution by Christians. 

The laws protected the Christian religion against defamation by 
Jews. An explicit prohibition along these lines related to the holiday of 
Purim; in a law from 408 (No. 36) Theodosius II regarded the tradi
tional Purim frolics as a desecration of the mysteries of Christianity. In 
another law, from 420 (No. 46), he granted protection to the Jews yet 
warned them that they should not "grow . . . insolent, and elated by 
their security commit something rash against the reverence of the 
Christian cult." 

An edict of Marcian from 452 (No. 55) marked an ominous develop
ment in this field, for that law treated as blasphemy a particular situa
tion in which the Jews figured as completely passive bystanders, i.e., 
their presence on occasions when questions of Christian dogma were 
discussed. The anti-Jewish sentiment expressed in that law depended 
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on events within the Christian Church rather than on what the Jews 
themselves did or abstained from doing. Violence perpetrated by Jews 
against the Orthodox clergy and cult was explicitly mentioned in laws 
of Honorius from the years 408 (No. 37) and 409 (No. 38), referring to 
the persecution of Orthodox Christianity in North Africa at the hands 
of Donatists, heretics, Jews, and pagans. The legislator ordered the 
local administration to take vigorous actions against these persecutions 
with all the means at their disposal. 

Attacks by Christians against Jews and synagogues form the subject 
of legislation beginning with the last decade of the fourth century. 
Theodosius ruled for the first time in a law from 393 (No. 21) that Jews 
were entitled to protection from rioters. Theodosius II, in laws from 
423 (Nos. 47-49), reaffirmed the principle stated by Theodosius I, 
even characterizing those Christian who riot against Jews as acting 
"under the cover of the venerable Christianity" (No. 48) and "abusing 
the authority of religion" (No. 49). Anti-Jewish riots were seen, in this 
light, as contrary both to law and to the true nature of the Christian 
religion. 

The choice made from these laws by the editors of the Justinian 
Code clearly indicated the situation of the Jews at the first half of the 
sixth century. While Justinian's Code preserved the admonition to the 
Jews not to commit acts profaning the mysteries of Christianity (Nos. 
36, 46, and 55) and stressed the government's duty to protect Jews 
against Christian rioters (No. 49), it did not refer to violence perpe
trated by Jews upon Christians; the Jews had become entirely passive 
in their relationship with Christians. 

The only law to deal with specifically social relations in this context 
was given by Theodosius in 388 (No. 18). It prohibited marriages 
between Jews and Christians, and applied the punishments imposed in 
cases of adultery to marriages of this kind. This prohibition was also 
received by the editors of both Alaric II and Justinian. There is no 
doubt that it originated primarily in a religious context, and that it was 
derived from canonical prohibitions from the early fourth century. The 
obvious purpose of the law was to close another potential channel for 
the spread of Judaism. It remained, however, an isolated measure. In 
contrast to the numerous canonical prohibitions designed to achieve 
this aim, we do not know of other laws which were intended to enforce 
the social segregation of the Jews. 
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3. RELATIONS AMONG JEWS 

This class of laws dealt with internal Jewish matters, that is, relations 
between Jews and those activities of the Jewish authorities which did 
not depend on the Roman government for their coercive force. Two 
largely contradictory principles guided the Roman authorities in this 
area. The first, formulated by Arcadius in 397, that "the Jews shall be 
bound to their rites" (No. 27), derived from the official recognition of 
Judaism as a lawful religion. It implied the abstention of the govern
ment from direct involvement in those matters which were seen as 
"religious," and consequently left them entirely to the Jews. The other 
principle, reflected in the tendency of the legislation of the third to 
fourth centuries to expand the State's activity at the expense of Jewish 
autonomy, consisted of the commitment of the State to administer the 
Empire in the light of the system of beliefs and values it considered to 
be sacred and universally binding. State intervention in typically "reli
gious" Jewish matters resulted, therefore, from the general tendency 
of the State to penetrate areas of life in which it had not previously 
been involved and from the growing hostility toward Judaism and its 
institutions which intensified in direct proportion to the Christianiza-
tion of the State. The incompatibility of these two principles had a 
paralyzing effect on the government, hence, the small number of laws 
enacted on these subjects, and their division between legislation bear
ing on various aspects of Jewish autonomy in relation to the State and 
to the common law, and legislation that dealt strictly with internal 
Jewish matters. 

It would seem that prior to the last decade of the fourth century the 
State, by legislative and judicial means, did not interfere in the autono
mous Jewish domain. Julian's "advice" to the Patriarch Hillel to desist 
from collecting 'demey-kelila' (No. 13 from 363) was certainly no less 
persuasive than the explicit ban issued by Honorius in 399 on this same 
subject (No. 30), but repealed in 404 (No. 34). The alleged reasons 
given by these two rulers for their bans were identical. However, one 
must clearly draw a distinction between Julian's reluctance to interfere 
directly in an internal Jewish matter through formal governmental 
means, and Honorius' willingness to do so based on the assumption 
that the collection of 'demey-kelila' was anchored in Imperial privilege 
and pertains, as such, to the sphere of governmental responsibility. 
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Some historians see the 'rescriptum' sent by Diocletian to Iuda in 293 
(No. 5) as a governmental intervention in the dispute that separated 
the patriarch and the Sages on the issue of the ordination of Sages and 
judges, but the precise significance of this document in Jewish history 
is still open to debate. On the other hand, Theodosius established a 
definite and clear legal ruling pertaining to the relative obligations of 
the individual and the community to undergo State liturgies in a law 
from 390 (No. 19). In this law he stated that the community was not 
responsible for the liturgy of marine transport of corn, but imposed 
this obligation on individuals. He thus denied the duty of the individ
ual Jew to undergo liturgies through the community and established 
the direct responsibility of the individual to the State in matters of 
liturgies. The community was not held responsible for the burden of 
the liturgies, and did not serve as an intermediary between the individ
ual and the State in this matter. 

A substantial restriction on Jewish autonomy, which implied a cor
responding increase of the State's activity among the Jews, took place 
in 398, when Arcadius restricted the judicial powers of the Jewish 
leadership to strictly religious matters and to arbitration-type cogni
zance in civil matters, requiring that the Jews turn to the State courts 
in all other legal business. During that decade the government in
volved itself in an additional area, that of Jewish marriage customs. 
Theodosius prohibited, in a law from 393 (No. 22), the observance of 
Jewish custom (mos) and law (lex) in matters pertaining to marriage, 
prohibiting polygamy in particular. From then on, the Jews had the 
same status as other citizens of the Empire in this respect, and in 535, 
when Justinian introduced a law against "unnatural marriages," its 
rules applied also to Jews. This was attested by a law from 536 or 537 
(No. 63), in which Justinian granted the Jews of Tyre certain dispensa
tions from the punishments fixed by that law. 

In only one law did the lawgiver directly interfere in religious mat
ters. Justinian stated in a law from 553 (No. 66) that Jews were al
lowed to read their holy books in the synagogue in any language they 
wished, but if they chose to use a Greek text, they must use the 
Septuagint or Aquila's translation. He also banned the Mishnah, and 
the holding of heretical opinions on the subjects of the resurrection of 
the dead, the final judgment, and the creation of angels. This law 
closed the circle of Roman legislation concerning the Jews by blatantly 
abandoning the ancient tradition of non-interference in religious mat-
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ters, and by favouring direct and aggressive intervention. The text of 
the law indicated that its authors were aware of its novelty in this 
respect, as they pointed out that this intervention came about at the 
request of Jews, and that it was also motivated by the government's 
wish to prevent disturbance of public order. 

The continuous contraction of the scope of Jewish autonomy can 
also be seen by a comparison of the Theodosian and Justinian codes. 
The Theodosian Code includes Nos. 19, 28, and 30, which reflect the 
extension of State activity at the expense of the authority of the Jewish 
communal leadership. The Justinian Code contains, in addition to texts 
of the same type (No. 28 and No. 3), another law which abolished 
Jewish jurisdiction over marriage law and replaced it by the common 
law (No. 22). Although in its original context No. 3 concerned a pri
vate matter, by its inclusion in the Code it acquired a public law 
significance because it was interpreted as a general rule that the Jewish 
community could not claim an estate in court. 
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Table 1. Laws Listed by Number and Source 

No. Legislator 
1 Antoninus Pius (according to 

Modestin) 
2 Septimius Severus with 

Caracalla (according to 
Ulpian) 

3 Caracalla 
4 Septimius Severus with 

Caracalla (?) (according 
to Modestin) 

5 Diocletian (with Maximian, 
Galerius, and Constantius) 

6 According to Paul 

7 Constantine the Great 

8 Constantine the Great 

9 Constantine the Great 

10 Constantine the Great 

11 Constantine II 

12 Constantius II 

13 Julian 

14 Valentinian I (with Valens) 

15 Gratian (with Valentinian II 
and Theodosius) 

16 Gratian (with Valentinian II 
and Theodosius) 

Date 
ca. 138-155 

196/198-
209/211 

30 June 213 
early third century 

Source 
Dig. 
48:8:ll:princ. 
Dig. 
50:2:3:3 

CJ 1:9:1 
Dig. 
27:1:15:6 

27 December 293 C/3:13:3 

late third century 

11 December 321 
18 October 329 

29 November and 
1 December 330 
21 October 335 

13 August 339 

3 July 353 

1 March 363 

6 May 368, or 370, 
or 373 
18 or 19 April 
383 

21 May 383 

Sententiae 
Pauli 
5:22:3-4 
CTh 16:8:3 
CTh 16:8:1 = 

CJ 1:9:3 
CTh 16:8:2 + 

CTh 16:8:4 
Sirm. 4 = 

CTh 16:9:1 + 
CTh 16:8:5 

(CTh 16:9:2 = 
a 1:10:1) + 
CTh 16:8:6 

CTh 16:8:7 = 
a 1:7:1 

Jul. Epist. 
51 (25) 
CTh 7:8:2 = 

CJ 1:9:4 
CTh 12:1:100 + 

(CTh 12:1:99 
CJ 1:9:5) 

CTh 16:7:3 = 
CJ 1:7:2 
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No. Legislator Date 
17 Theodosius (with Gratian and September 384 

Valentinian II) 
18 Theodosius (with Valentinian II 14 March 388 

and Arcadius) 

19 Theodosius (with Valentinian II 18 February 390 
and Arcadius) 

20 Theodosius (with Arcadius and 17 April 392 
Honorius) 

21 Theodosius (with Arcadius and 29 September 393 
Honorius) 

22 Theodosius (with Arcadius and 30 December 393 
Honorius) 

23 Arcadius (with Honorius) 28 February 396 

24 Arcadius (with Honorius) 
25 Arcadius (with Honorius) 
26 Arcadius (with Honorius) 

27 Arcadius (with Honorius) 
28 Arcadius (with Honorius) 

29 Honorius (with Arcadius) 

30 Honorius (with Arcadius) 
31 Arcadius (with Honorius) 

24 April 396 
17 June 397 
17 June 397 

I July 397 
3 February 398 

13 September or 
13 February 
398 

II April 399 
28 or 30 December 

399 

32 Arcadius (with Honorius) 
33 Honorius (with Arcadius) 
34 Honorius (with Arcadius) 
35 Honorius (with Arcadius and 

Theodosius II) 

3 February 404 
22 April 404 
25 July 404 
25 November 407 

36 Theodosius II (with Honorius) 29 May 408 

Source 
CTh 3:1:5 

CTh 3:7:2 = 
CTh 9:7:5 = 
a 1:9:6 

CTh 13:5:18 + 
a 10:40:8 

CTh 16:8:8 

CTh 16:8:9 

a 1:9:7 

CTh 16:8:10 = 
a 1:9:9 

CTh 16:8:11 
CTh 16:8:12 
CTh 9:45:2 = 

a 1:12:1 
CTh 16:8:13 
CTh 2:1:10 = 

a 1:9:8 
CTh 12:1:158 = 

(CTh 12:1:157 = 
a 10:32:49) 

CTh 16:8:14 
CTh 12:1:164 + 

(CTh 12:1:165 = 
a 1:9:10) 

CTh 16:8:15 
CTh 16:8:16 
CTh 16:8:17 
Sirm. 12 = 

(CTh 16:5:43 = 
a 1:9:12) + 
CTh 16:10:19 

CTh 16:8:18 = 
a 1:9:11 
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No. Legislator Date 
37 Honorius (with Theodosius II) 24 November 408 
38 Honorius (with Theodosius II) 15 January 409 

39 Honorius (with Theodosius II) 1 April 409 

40 Honorius (with Theodosius II) 26 July 412 

41 Theodosius II (with Honorius) 20 October 415 

42 Honorius (with Theodosius II) 6 November 415 
43 Honorius (with Theodosius II) 24 September 416 
44 Theodosius II (with Honorius) 10 April 417 

45 Honorius (with Theodosius II) 10 March 418 
46 Theodosius II (with Honorius) 6 August 420 

47 Theodosius II (with Honorius) 15 February 423 
48 Theodosius II (with Honorius) 9 April 423 

49 Theodosius II (with Honorius) 8 June 423 

50 Theodosius II (with Valentinian 1 February 425 
III) 

Source 
CTh 16:5:44 
Sirm. 14 = 

(CTh 16:2:31 = 
a 1:3:10) + 
CTh 16:5:46 

(CTh 16:8:19 = 
a 1:9:12 + 
a 1:12:2) + 
CTh 2:8:25 

CTh 16:8:20 + 
(CTh 2:8:26 = 
CTh 8:8:8 = 
a 1:9:13) 

CTh 16:8:22 = 
a 1:9:15 

CTh 16:9:3 
CTh 16:8:23 
CTh 16:9:4 = 

a 1:10:1 
CTh 16:8:24 
CTh 16:8:21 = 

α 1:9:14 
CTh 16:8:25 
(CTh 16:8:26 = 

a 1:9:16) + 
CTh 16:9:5 + 
CTh 16:10:22 + 
CTh 16:5:59 

CTh 16:8:27 = 
CTh 16:10:23 + 
CTh 16:5:60 + 
(CTh 16:10:24 = 
a 1:11:6) 

CTh 15:5:5 = 
a 3:12:6 
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51 Valentinian III (with 

Theodosius II) 

Date 
9 July/ 

6 August 425 

52 Valentinian III (with 
Theodosius II) 

53 Theodosius II (with 
Valentinian III) 

54 Theodosius II (with 
Valentinian III) 

7 or 8 April 426 

30 May 429 

31 January 438 

55 Marcian (with Valentinian III) 7 February 452; 
13 March 452 

56 Justin and Justinian 
57 Justinian (?) 
58 Justinian 
59 Justinian 
60 Justinian 
61 Justinian 
62 Justinian 
63 Justinian 
64 Justinian 
65 Justinian 
66 Justinian 

April/July 527 
? 

527/528 
527/534 
28 July 531 
534 
1 August 535 
537 
18 August 537 
18 March 545 
8 February 553 

Source 
Sirm. 6 + 

CTh 16:5:62 + 
(CTh 16:2:46 + 
CTh 16:5:63) + 
(CTh 16:2:47 + 
CTh 16:5:64) 

(CTh 16:8:28 = 
CJ 1:5:13) + 
(CTh 16:7:7 = 
CJ 1:7:4) 

CTh 16:8:29 = 
CJ 1:9:17 

Theod. Nov. 3 = 
(CJ 1:9:18 + 
CJ 1:7:5 + 
CJ 1:5:7) 

(Cone. Chalc. Acta 
2:1:3 = 2:2:2 = 
CJ 1:1:4) + (Cone. 
Chalc. Acta 2:1:3 
= 2:2:2) 

CJ 1:5:12 
a 1:9:2 
CJ 1:5:13 
CJ 1:10:2 
CJ 1:5:21 
CJ 1:3:54 
Just. Nov. 37 
Just. Nov. 139 
Just. Nov. 45 
Just. Nov. 131:14 
Just. Nov. 146 
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Table 2. Laws Listed by Source and Number 

CODEX THEODOSIANUS THEOD. NOV. 
Citation Law No. Citation Law No. Citation Law No. 
2:1:10 28 16:8:5 10 3 54 
2:8:25 39 16:8:6 11 
2:8:26 40 16:8:7 12 
3:1:5 17 16:8:8 20 CODEX JUSTINIANUS 
3:7:2 18 16:8:9 21 Citation Law No. 
7:8:2 14 16:8:10 23 1 1:4 55 
8:8:8 40 16:8:11 24 1 3:10 38 
9:7:5 18 16:8:12 25 1 3:54 (56) 61 
9:45:2 26 16:8:13 27 1 5:7 54 
12:1:99 15 16:8:14 30 1 5:12 56 
12:1:100 15 16:8:15 32 1 5:13 52, 58 
12:1:157 29 16:8:16 33 1 5:21 60 
12:1:158 29 16:8:17 34 1 7:1 12 
12:1:164 31 16:8:18 36 1 7:2 16 
12:1:165 31 16:8:19 39 1 7:4 52 
13:5:18 19 16:8:20 40 1 7:5 54 
15:5:5 50 16:8:21 46 1 9:1 3 
16:2:31 38 16:8:22 41 1 9:2 57 
16:2:46 51 16:8:23 43 1 9:3 8 
16:2:47 51 16:8:24 45 1 9:4 14 
16:5:43 35 16:8:25 47 1 9:5 15 
16:5:44 37 16:8:26 48 1 9:6 18 
16:5:46 38 16:8:27 49 1 9:7 22 
16:5:59 48 16:8:28 52 1 9:8 28 
16:5:60 49 16:8:29 53 1 9:9 23 
16:5:62 51 16:9:1 10 1 9:10 31 
16:5:63 51 16:9:2 11 1 9:11 36 
16:5:64 51 16:9:3 42 1 9:12 35, 39 
16:7:3 16 16:9:4 44 1 9:13 40 
16:7:7 52 16:9:5 48 1 9:14 46 
16:8:1 8 16:10:19 35 1 9:15 41 
16:8:2 9 16:10:22 48 1 9:16 48 
16:8:3 7 16:10:23 49 1 9:17 53 
16:8:4 9 16:10:24 49 1 9:18 54 
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CODEX JUST, (com.) CONSTITUTIONES 
Citation Law No. SIRMONDIANAE 
1:10:1 11, 44 Citation Law No. 
1:10:2 59 4 10 
1:11:6 49 6 51 
1:12:1 26 12 35 
1:12:2 39 14 38 
3:12:6 
3:13:3 
10:32:49 

50 
5 

29 

SENTENTIAE PAUU 
Citation Law No. 
5:22:3-4 6 10:40:8 19 

SENTENTIAE PAUU 
Citation Law No. 
5:22:3-4 6 

NOVELLAE JUSTINIANI 
Citation Law No. 
37 {Authenticum 39) 62 

JUUANUS, EPISTULAE 
Citation Law No. 
51(25) 13 

45 65 CONCILIUM 
139 63 CHALCEDONENSE, 
146 66 ACTA 

DIGEST Citation Law No. 
2:1:3 55 
2:2:2 55 Citation 

27:1:15:6 
Law No. 

4 

Citation Law No. 
2:1:3 55 
2:2:2 55 

48:8:ll:princ. 2 
50:2:3:3 2 
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Permission to Circumcise Sons Born to Jewish Parents 
Modestin on a Rescript of Antoninus Pius 

ca. 138-155 

A Digest quotation (Dig. 48:8:11) from a passage in the Rules 
(Book VI) of Modestin, in which that jurist discussed the rights of 
masters over their slaves. He referred in this context to a rescript 
of Antoninus Pius which permitted the Jews to circumcise only 
their sons, and stated that circumcision of non-Jews was punish
able. As the entire passage dealt with slaves it seems that Modestin 
referred here to circumcision of slaves by their Jewish owners, 
although his terminology indicates an interdiction of a general 
scope not limited to slaves. Solazzi suggested accordingly a textual 
emendation that would restrict the tenor of this passage to slaves 
alone, but such an emendation is unwarranted. Hadrian's general 
interdiction of circumcision was probably imposed in the late 
twenties and before 132, although some historians postdate it to 
the outbreak of the Bar-Kokhba revolt. At least three attempts by 
Sages sent to Rome to obtain its repeal are documented in the 
Jewish sources. These embassies cannot be dated to the first years 
of Antoninus Pius' reign (shortly after 138), contrary to Small-
wood's opinion, for the Sages mentioned as members of these 
missions had not attained positions of authority by that time. We 
learn from Justin Martyr's Dialogue with Trypho, on the other 
hand, that at the time it was composed, ca. 155, circumcision of 
Jews was considered legal and subject to no interdiction through
out the Empire. Hadrian's general interdiction was consequently 
repealed, at least in regard to the Jews, before ca. 155, probably 
through Antoninus Pius' rescript referred to by Modestin. Similar 
exceptions from the general interdiction were probably granted at 
the same time to the Egyptian priests. The earliest extant docu
ment authorizing Egyptian priests to circumcise date, in effect, 
from 154. A different interpretation of this rescript was suggested 
by J. Geiger, who maintains that it should be seen as a restriction 
imposed on a previously unlimited freedom to circumcise rather 
than as a partial repeal of the Hadrianic interdiction. 

Modestin's authority during his lifetime as a jurist with a 'jus 
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respondendi' as well as after his death, according to the Law of 
Citation from 426, assured the authoritative character of his inter
pretation of this rescript. It was finally secured with the reception 
of this passage in the Digest. Several sources testify to the practical 
application of the permission granted in that rescript by the begin
ning of the 150s. Apart from the evidence of the Dialogue with 
Trypho, we have the explicit testimony of Bardesanes, who stated 
that the Jews circumcise their sons wherever they are domiciled.1 

Origen, again, emphasizes that the law permitted only the Jews to 
practice circumcision, while circumcising Samaritans broke the law 
and ran the risk of prosecution under the Lex Cornelia de sicariis.2 

The interdiction on circumcision of non-Jews referred to in the 
same rescript, on the other hand, was not adequately enforced, 
since the government had to reissue it in 202,3 and several times 
since the fourth century (see below, Nos. 10, 11, 41, and 48). 
Third century halachic regulations reflected this situation of only a 
partial and unsuccessful application.4 

Digesta, 48:8:11, ed. Mommsen & Kriiger, p. 853 

Modestinus* libro sexto regularum* 
Circumcidere Iudaeis filios suos tantum rescripto divi Pii permittitur: in 
non eiusdem religionis* qui hoc fecerit, castrantis poena* irrogatur. 

Modestin, 5 The Rules,6 Book VI 
Jews are permitted to circumcise only their sons on the authority of 
a rescript of the Divine Pius; if anyone shall commit it on one who is 
not of the same religion, 7 he shall suffer the punishment of a 
castrator. 8 

NOTES 
See A B B R E V I A T I O N S at the beginning of this book and the individual 

bibliographies for complete publication information for works not cited in full in 
the notes. 

1. See Bardesanes, Liber Legum Regionum, ed. F. Nau, Patrologia Syriaca, 
1:2, Paris 1907, p. 605. This work contains information on the closing period of 
Antoninus Pius' reign and on the beginning of that of Marcus Aurelius. 
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2. See Κατά Κέλσου, 11:13, ed. P. Koetschau, GCS, II, 1899, p. 142. On 
the sicarii see below, note 8. 

3. Septimius Severus prohibited proselytism and conversion to Christianity, 
according to Scriptores Historiae Augustae: Severus, 17:1, ed. E. Hohl, Leipzig 
1955, p. 149. On the credibility of this information see R. Freudenberger, "Das 
angebliche Christenedikt des Septimius Severus," Wiener Studien, NS, II (1968), 
pp. 206-217; P. Keresztes, "The Emperor Septimius Severus—A Precursor of De-
cius," Historia, XIX (1970), pp. 565-578; J. Speigl, "Die Christenpolitik des Sep
timius Severus," Munchener theologische Zeitschrift, X X (1969), pp. 181-194. 

4. See Ε . E. Urbach, "Halakhot Regarding Slavery as a Source for the 
Social History of the Second Temple and the Talmudic Period," Zion, X X V 
(I960) , pp. 141-189 (in Hebrew). 

5. (Herennius) Modestin was one of the foremost classical jurists, studied 
under Ulpian and occupied important posts in the Imperial administration during the 
third and fourth decades of the third century. He was a prolific writer on juridical 
subjects, particularly in 217-222 , was recognized as having a 'ius respondendi' in his 
lifetime, and was one of the five jurists declared to have a superior juridical authority 
according to the Law of Citation of 426. See A . M. Honored "The Severan 
Lawyers—A Preliminary Survey," SDHI, XXVIII (1962), pp. 162-232. 

6. The Rules was written by Modestin after Caracalla's death. Honore be
lieves that it was written under Elagabalus (218-222, see above, note 5) , while 
Brassloff dates it to the reign of Alexander Severus (222-235) . See S. Brassloff, 
PW, 1:15, 1911, s.v. Herennius, Cols. 668-675; Browe, p. I l l n. 11. This genre of 
juridical literature dealt with the general, abstract principles of the law. The extant 
fragments of works of this type prove, however, that the authors did not always 
limit themselves to generalities and abstraction, but offered also detailed descrip
tions of the law in force. 

7. The term 'religio' appears here in its most general meaning, i .e . , the 
complex of religious beliefs and practices peculiar to any nation. The Jewish nation 
was described by Tertullian in 197 as a 'religio licita', a lawful religion. See Apolo-
geticum, XXI: 1, ed. E. Dekkers, CCSL, I, 1954, p. 122. See also M. Kobbert, PW, 
11:1, 1914, s.v. Religio, Cols. 565-575; G. Lieberg, "Considerazioni sull'etimologia 
e sul significatio di 'Religio'," Rivista di filologia, CII (1974), pp. 34-57; I. Baer, 
"Israel, the Christian Church and the Roman Empire from the Time of S. Severus 
to the Edict of Toleration of A.D. 313," Scripta Hierosolymitana, VII, 1961, p. 86 n. 
21; Juster, I, pp. 246, 423 n. 8. 

8. The assimilation of circumcision to castration was a common theme in the 
antisemitic literature of the Greco-Roman world. See, for example, Juvenal, Sat
urn, XIV:104; Martial, Epigrammata, VII:82:6; XI:94. It is also hinted in the 
Christian polemic literature. See P. Debouxhtay, "Le sens de αποκόπτομαι," Re
vue des itudes grecques, X X X I X (1926), pp. 323-326. This assimilation acquired 
very real implications once defined in legal terms, for castration was explicitly 
forbidden by law. Castration of slaves was forbidden by Domitian, and again in 97 
by Nerva, who imposed on castrators the punishments applied in the framework of 
the Lex Cornelia de sicariis. See A . Garzetti, "Nerviana," Aevum, XXVII (1953), 
pp. 549-553; R. Syme, JRS, XLIII (1953), pp. 148-161. Hadrian cited this law 
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(constitutum est) when he enlarged its scope, in a rescript quoted by Ulpian (Dig. 
48:8:4:2), to include any sort of castration, of slaves and of freemen, forced as well 
as voluntary. The jurist Marcian wrote, in the beginning of the third century, that 
at that time criminals convicted under this law who belonged to the class of the 
'honestiores' were punished by banishment to an island and confiscation of all their 
property, while the 'humiliores' were executed. He added that formerly all were 
punished by banishment to an island and the confiscation of their property (Dig. 
48:8:3:5:). Hadrian's legislation against castration led, undoubtedly, to his legisla
tion against circumcision. Numerous Jewish sources, as well as an account of Ori-
gen on circumcision among the Samaritans, designated those guilty of breaking the 
law against circumcision as 'sicaricon', 'sicarii', an obvious reference to the law 
applied in the prosecution of this crime, the Lex Cornelia de sicariis et veneficis. See 
S. Safrai, "Sikarikon," Zion, XVII (1952), pp. 5 6 - 6 4 (in Hebrew); Sperber, pp. 
120-121. 

BIBLIOGRAPHY 
Lenel, I: Modestinus, No . 230, Col. 736; G. Foucart, "Rescrit d'Antonin 

relatif a la circoncision et son application en Egypte," Journal des savants, 1911, 
pp. 5 - 1 4 ; Juster, I, pp. 265-271; Browe, p. I l l ; Solazzi, "Fra Norme," pp. 3 9 6 -
397; J. Schwartz, "Sur une demande de pretres de Socnopoonese," Annales du 
Service des Antiques de VEgypte, XLIV (1944), pp. 235-242; Colorni, Gli Ebrei, 
p. 3; A . Dell 'Oro, / libri de officio nella giurisprudenzia romana, Milan I960, p. 
I l l ; M. Smallwood, "The Legislation of Hadrian and Antoninus Pius against Cir
cumcision," Latomus, XVIII (1959), pp. 334-347; X (1961), pp. 93-96; E. Levy, 
"Rehabilitierung einiger Paulussentenzen," SDHI, X X X I (1965), pp. 1-14; H. 
Mantel, "The Causes of the Bar Kokba Revolt," JQR, LVIII (1967/68), pp. 2 2 4 -
242, 274-296; M. D . Heer, "Persecution and Martyrdom in Hadrian's Days," 
Scripta Hierosolymitana, XXIII, 1972, pp. 93-102; Linder, pp. 127-129; Avi-Yo-
nah, pp. 45 -46; J. Geiger, "The Ban on Circumcision and the Bar-Kokhba Re
volt," Zion, XLI (1976), pp. 139-147 (in Hebrew); Rabello, "Tribute," p. 223 n. 
33; Langenfeld, pp. 44 -50 ; A . M. Rabello, "II problema della 'circumcisio' in 
diritto romano fino ad Antonino Pio," Studi in onore di Arnaldo Biscardi, II, Milan 
1982, pp. 187-214; Alon , Jews, II, pp. 646-648 , 650-656. 
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2 
On the Status of the Jews in the Cities 

Ulpian on a Legislation of Septimius Severus and Caracalla 
196/197/198-209/211 

Ulpian cited, in his work on the office of the Proconsul, legislation 
of Septimius Severus and Caracalla on the rights and duties of 
Jews serving in municipal offices. The paragraph which contains 
this citation is quoted in the Digest {Dig. 50:2:3:3). It is impossible 
to date this legislation precisely. Ulpian wrote this book under 
Caracalla, i.e., between 212 and 218.1 If our text refers to one law 
issued in the names of both Septimius Severus and Caracalla, it 
should be dated to the period between 196 (when Caracalla was 
declared Caesar and Emperor designate),2 or 197,3 or 198 (when 
he received the title Augustus) and 209 (when Geta joined them as 
a third Augustus), or 211 (the year Septimius Severus died). It is 
possible, on the other hand, that that legislation consisted of sev
eral laws, some passed under Septimius Severus, others after his 
death. Modestin seemed to point in this direction when he referred 
to "laws" in plural {constitutions f διατάξεις) in his discussion of 
this subject {Dig. 27:1:15:6). An additional argument, though of 
relative weight, can be adduced from the Scrip tores Historiae 
Augustaey

A which stated that Alexander Severus maintained the 
privileges (again in plural) of the Jews. Ulpian's work dealt with 
the law in force in the two senatorial provinces, Asia and Africa, 
both of them known to have important Jewish communities, but 
there can be no doubt that his conclusions were valid for the other 
provinces as well. 

Ulpian stated that the Severan legislation allowed the Jews to 
enter government offices. The immediate context leads to the con
clusion that these were municipal government offices, the decurio-
nate in particular. One must assume, therefore, that these offices 
were closed to Jews prior to the Severan legislation, perhaps one 
of the sequels of the Bar-Kokhba revolt. He added that this right 
was accompanied by a duty to undertake those liturgies which do 
not involve a transgression of their religion. This opening of mu
nicipal government offices to Jews is confirmed by Jewish sources, 
which document Jewish 'buleutai' and 'strategoi' in Palestine from 
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the time of the Severi.5 Epigraphical sources,6 as well as Jewish 
and pagan 7 traditions, testify to the reputation of the Severi as 
benefactors of the Jews, which they have earned, probably, by 
their attention to the religious susceptibilities of the Jews. 

Digesta, SO:2:3:3, ed. Mommsen & Kriiger, p. 896 

Idem libro tertio de officio proconsulis* . . . 

Eis, qui Iudaicam superstitionem* sequuntur, divi* Severus et An

toninus* honores* adipisci permiserunt, sed et necessitates* eis im-

posuerunt, qui* superstitionem* eorum non laederent. 

The same author, On the Proconsul's office, 8 Book Three. 
The Divine 9 Severus and Antoninus 1 0 permitted those that follow 
the Jewish religion 1 1 to enter offices, 1 2 but also imposed upon them 
liturgies 1 3 such 1 4 as should not transgress their religion. 

NOTES 
1. According to A . M. Honored "The Severan Lawyers—A Preliminary 

Survey," SDHI, XXVIII (1962), p. 210. A more precise date—213—was recently 
suggested in T. Honoro, Ulpian, Oxford 1982, p. 156. 

2. See P. v. Rohden, PW, 1:4, 1896, s.v. Marcus Aurelius Commodus An
toninus (Caracalla), Cols. 2439-2443. 

3. See J. Fitz, "When Did Caracalla Become Imperator Designatus?" Alba 
Regia, VII I - IX (1967-1968) , pp. 285-286. 

4. See Severus, 17:1, ed. E. Hohl, I, Leipzig 1955, p. 149. 
5. See Alon, Jews, II, p. 686. 
6. S. Klein, "Inscriptions from Ancient Synagogues in Palestine," Bulletin 

of the Institute for Jewish Studies, II (1924/25), p. 25 (in Hebrew); idem., "The 
Synagogue of Spondilla," Bulletin of the Jewish Palestine Exploration Society, III 
(1935), pp. 63-65 (in Hebrew); CIJ, I, No . 677, II, No . 972. 

7. See S. Krauss, Antoninus und Rabbi (XVII. Jahresbericht der israelitisch-
theologischen Lehranstalt in Wien), Vienna 1910; A . Momigliano, "Severo Alessan-
dro Archisynagogus," Athenaeum, XII (1934), pp. 151-153; J. Schwartz, "Avidius 
Cassius et les sources de l'Histoire Auguste—A propos d'une logende rabbinique," 
Historia-Augusta Colloquium, Bonn 1963, Bonn 1964, pp. 135-164. 

8. Ulpian, one of the more important jurists in the early third century, held 
several important government offices in 222-23 . At the time he was assassinated by 
mutinous praetorians in the summer of 223, he held the office of supreme praefec-
tus, assisted by two praefecti praetorio. Most of his legal works were written after 
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the years 212-218. He was recognized as one of the five authoritative jurists in the 
Citation Law of 426. His work On the Proconsul's Office, which dealt with the 
governership of the senatorial provinces, was highly esteemed as an authoritative 
source in legal cases involving litigants from these provinces. In the course of a 
legal contention in the fourth century on the rights of the city of Ephesos, for 
example, the Proconsul of Asia asked that all the relevant documents be produced, 
beginning with the laws quoted in Ulpian's On the Proconsul's Office, the Imperial 
rescripts and the senate's decisions (Senatus consulta) appearing in second and third 
places only. See AE, 1966, No . 436. The term Officium' signified both the office 
and the administrative staff under the governor. Jewish sources usually refer to it in 
its Greek translation, as "Taxis." See F. Grosso, "II papiro Oxy. 2565 e gli aweni -
menti del 222-224," Rendiconti, XXIII (1968), pp. 205-220; Honore (above, n. 1); 
J. Modrzejewski & T. Zawadzki, "La date de la mort d'Ulpien et la prefecture de 
pretoire au d6but du regne d'Alexandre Sovere," RHDFE, Series 4, XLV (1967), 
pp. 565-611 . 

9. Mommsen was of the opinion that this title of "divine" should be omitted 
as an interpolation, for on Ulpian's testimony in this work Caracalla was still alive 
when it was written, and he could not have attributed to him the title 'divus' which 
was reserved to deceased emperors only. It was given to Caracalla only after 
November 224, under the reign of Macrinus. See T. Mommsen, "Die Kaiserbe-
zeichnung bei den romischen Juristen," ZRG, IX (1870), p. 114; J. F. Gilliam, "On 
Divi under the Severi," Hommages ά Μ. Renard, II, Bruxelles 1969, pp. 284-289. 
Lenel, too, considered this title to be an interpolated gloss, and he was followed in 
this, though with some hesitation, by Honoro (Ulpian, p. 155, above η. 1). Vol-
terra, on the other hand, maintains that emperors were given this title in their 
lifetime as well, and one of the examples he cites is precisely that of Caracalla. See 
E. Volterra, "Sulle 'inscriptiones' di alcune costituzioni di Diocleziano," BIDR, 
Series 3 , LXXVI (1973), pp. 266-267. 

10. Severus and Antoninus: Septimius Severus and his son Marcus Aurelius 
Antoninus Bassianus Caracalla. 

11. Religion: Ulpian employed here the term 'superstitio', whose meaning, 
originally devoid of negative significance, was that of religion, or religious cult. 
Quite early, however, it acquired an additional sense, that of an exaggerated 
religious piety, and that of foreign and unconventional cults not recognized by the 
State. The negative content became progressively predominant with the Christian-
ization of the Empire, and the legal texts since the fourth century employed it 
exclusively in this sense, usually in regard to Jews, heretics, and pagans following 
eastern cults, such as Mithraism. See, for example, the permission granted by 
Constantine ca. 333 to the Umbrians to build a temple and dedicate it to his 
'gens', the 'gens Flavia': 'ea observatione prescripta ne aedis nostro nomini dedi-
caca cuiusque contagiosae superstitionis fraudibus polluatur'; "under this condi
tion, that the temple dedicated to our name shall not be polluted by the frauds of 
any contagious superstition" (CIL, XI , No. 5265, 11. 45-48) . There can be no 
doubt concerning the negative content of the term 'superstitio' in this text, but 
this negative content does not derive from the pagan character of the temple, 
which was officially dedicated as a pagan temple, but from cults not recognized in 
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Roman law. See, on this question, M. de Dominicis, "Un intervento legislativo di 
Costantino in materia religiosa," RIDA, Series 3 , X (1963), pp. 199-211. An 
appreciation of the evolution of this term, from an original connotation devoid of 
clear negative judgment, if one excludes the negative undertones inherent in the 
definition of a foreign cult as 'superstitio', to the decidedly pejorative meaning of 
the fourth century, is liable to lead to a satisfactory solution of the problem of the 
authenticity of this term in Ulpian's passage. Some historians consider this term as 
more typical of the later Christian editors than of Ulpian, and define it, conse
quently, as a later interpolation. Berger maintains, for example, that the term was 
not that common in early third century Imperial documents, but became so in the 
antisemitic literature of the sixth century; it should be seen therefore as an inter
polation introduced into Ulpian's text by the editors of the Digest. Colorni, too, 
believes that it replaced a more neutral term, like 'cultus'; see Colorni, Gli Ebrei, 
p. 4 n. 11. Juster, on the other hand, was of the opinion that this term appeared 
in the original text. His opinion is probably correct, for the term appeared in texts 
dating from the first and the second centuries in its original meaning, and one can 
reasonably suppose that this was its meaning in Ulpian's text as well. Ulpian 
cited, for example, a rescript of Antoninus Pius which established the legal valid
ity of an oath sworn by a man on his particular superstition (Dig. 12:2:5:1); 
'superstitio' here should be translated, obviously, as that man's particular religion, 
hence the term was devoid of pronounced negative meaning. It consequently 
acquired its exclusively pejorative meaning with the general evolution of the Em
pire and of its attitude towards the Jews, but by that time it accorded well with 
the new position of the Jewish religion, and Justinian's editors did not have to 
replace it with another term. See also F. Martroye, "La repression de la magie et 
le culte des gentils au IVe siecle," RHDFE, Series 4, IX (1930), pp. 672-676; 
Pfaff, PW, 11:7, 1931, s.v. Superstitio, Cols. 937-939; R. C. Ross, "Superstitio," 
Classical Journal, XLIV (1968-1969) , pp. 354-358; D . Grodzynski, " 'Super
stitio'," REA, LXXVI (1974), pp. 36 -60 ; L. F. Janssen, "Die Bedeutungsent-
wicklung von superstitio/superstes," Mnemosyne, Series 4, XXVIII (1975), pp. 
135-188; Langenfeld, p. 63 n. 153; D . Harmening, Superstitio—Uberlieferungs-
und theoriegeschichtliche Untersuchungen zur kirchlich-theologischen Aberglaubens-
literatur des Mittelalters, Berlin 1979, pp. 14-32 . 

12. The term 'honos' signifies office in both the Imperial and the municipal 
government, but the specific context of the term in Ulpian's passage suggests the 
more limited meaning of the municipal decurionate. 

13. Liturgies: Modestin's parallel text proves that this is the meaning of the 
term 'necessitates' here (see below, No . 4). This is the meaning of 'necessitates' in 
other laws as well, for example, CJ 11:4:1 (publica necessitas), CJ 10:32:19 (necessi
tates civiles), CJ 9:22:21 (necessitates municipales). See also M. Nuyens, "La theorie 
des munera et l'obligation professionelle au Bas Empire," RIDA, Series 3 , V 
(1958), p. 525 n. 11. 

14. Such: this is the version of MS. Florentinus, referring to both offices 
(honores) and liturgies (necessitates). Some editors emend 'qui' to 'quae', restricting 
its meaning to liturgies only. 
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BIBLIOGRAPHY 
L e n d , II: Ulpian, No . 2161, Col. 970; Juster, I, p. 161 n.5; II, p. 24 n. l ; 

Browe, p. 113 n.18; Ferrari dalle Spade, "Privilegi," p. 273; A. Berger, "Studi sui 
Basilici," Iura, VI (1955), pp. 113-116; A . D e l l O r o , I libri de officio nella giuris-
prudenza romana, Milan I960, p. 136 n.121; Linder, pp. 110-113; Avi-Yonah, pp. 
46 -47; Alon, Jews, II, pp. 685-687. 

3 
On a Legacy to the Jews of Antioch 

A Rescript of Caracalla 
30 June 213 

This rescript of Caracalla from 30 June 213 was addressed to 
Claudius Tryphoninus, concerning a legacy left by Cornelia Salvia 
to the Jews of Antioch. Its text has been preserved in Justinian's 
Code (CJ 1:9:1), whence it was accepted in the Basilica (Bas. 
1:1:37). It was probably drafted by Arrius Menander, who served 
as Caracalla's secretary about that time. 1 Caracalla decided that 
this legacy was not to be executed through the court, although he 
did not invalidate the testament, probably because the legatee— 
the Jews of Antioch—was not named clearly and precisely, as the 
Roman law demanded, but designated in an imprecise and vague 
formula. But this decision could also be interpreted as a general 
prohibition to Jewish communities to receive legacies, and as such 
it contradicts the commonly accepted idea that the Jewish com
munity was a legal organization, legally qualified to receive lega
cies, according to a senate's decision from the reign of Marcus 
Aurelius—reported by Paul (Dig. 34:5:20)—which recognized 
this right to legally recognized organizations (collegia licita). Vari
ous explanations were offered by historians puzzled by this appar
ent contradiction. Some maintained that the Antioch community 
was not legally recognized, unlike the other communities. Others 
held that the Jews of Antioch were organized in several Jewish 
communities, or that the testator was gentile, and for this reason 
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her legacy to the Jewish community could not be executed 
through the court, or that Justinian's editors perverted the origi
nal text by inserting in it the word 'ηοη', thus inverting a positive 
into a negative decision. Others suggested, finally, that the recep
tion of the Roman citizenship by the diaspora Jews in 212 was 
devoid of any practical significance, because the Jews lacked po
litical organization and special laws. 

The problem raised by Cornelia Salvia's legacy originated in the 
different positions maintained in regard to this type of legal action 
by the two legal systems relevant to the Jews of Antioch at that 
particular time, the Roman and the halachic. While the drafting of 
Cornelia Salvia's testament was inconsistent with the demands of 
the Roman law, it was completely regular from the halachic point 
of view, for Talmudic law does not invalidate arrangements 'mortis 
causa' because of doubts concerning the identity of the beneficiary. 
It can be seen as a typical example of the difficulties encountered 
by the Jews, who became Roman citizens in 212, and were ex
pected to conform to Roman legal norms and practices, but contin
ued to follow, in practice, their traditional legal norms and usages. 
Caracalla's rescript should be seen, consequently, as dealing with 
the specific case of Cornelia Salvia's legacy, rather than with the 
rights and status of the Antioch community in particular, or of the 
Jewish communities in general. The reception of this rescript into 
the Justinian Code invested it with a completely new significance. 
By the sixth century the term 'universitas' acquired a clear, precise 
legal meaning, that of organizations legally recognized as having a 
"juridical personality." Furthermore, the editors expunged from 
the text all details referring to the specific circumstances of Corne
lia Salvia's legacy, thus transforming a rescript dealing with a spe
cific question into a general prohibition, which amounted to deny
ing the Jewish communities recourse to the courts in execution of 
legacies made in their favour. 

Codex Justinianus, 1:9:1, ed. Kriiger, p. 61 

IMP. ANTONINUS A. CLAUDIO TRYPHONINO* 

Quod Cornelia Salvia universitati Iudaeorum,* qui in Antiochensium 
civitate* constituti sunt,* legavit,* peti non potest. 
D. PRID. K. IUL. ΑΝΤΟΝΙΝΟ A. IIII ET BALBINO CONSS.* 
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3 LEGACY TO JEWS OF ANTIOCH 

EMPEROR A N T O N I N U S A U G U S T U S TO C L A U D I U S T R Y P H O N I N U S 2 

What Cornelia Salvia left as legacy 3 to the community of the Jews, 4 

who dwell 5 in the city of the Antiocheans, 6 cannot be claimed in 
court. 
G I V E N O N T H E D A Y BEFORE T H E C A L E N D S OF J U L Y , IN T H E C O N S U L A T E 

OF A N T O N I N U S A U G U S T U S — F O R T H E F O U R T H T I M E — A N D B A L B I N U S . 7 

NOTES 

1. T. Honore, " 'Imperial' Rescripts A.D. 193-305—Authorship and Au
thenticity," JRS, LXIX (1979), p. 63. 

2. Claudius Tryphoninus was a Roman jurist, and a member of Septimius 
Severus' council. If he is identical with the addressee of our rescript, then it is to be 
assumed that he acted in this matter either as the community's lawyer, in a private 
capacity, or officially, as a public official serving in Antioch. See Jors, PW, 1:6, 
1899, s.v. Claudius Tryphoninus, Cols. 2882-2884; E. Groag & A. Stein, Prosopo-
graphia Imperii Romani, II, Berlin 1936, pp. 255-256. 

3. The legacy (legatum) was a part of the inheritance (hereditas) left by the 
testator to one who was not the heir (heres). This term appeared in Jewish sources 
in Hebrew transcription, as or ρυΛ. See for example: "For it is written, 
'And Abraham gave all that he had unto Isaac. But unto the sons of the concubines 
which Abraham had Abraham gave gifts' (Gen. 25:5); if a father made Megaton' to 
his children in his lifetime . . ." (BT Sanh. 91:1). 

4. The community of the Jews: the term 'universitas' here had no legal 
significance; it did not indicate a corporate entity recognized by law prior to Justin
ian. This is probably a translation of a Greek term lacking legal precision which 
appeared in the original testament, such as "The Jews" (οί Ιουδαίοι ) . See Schnorr 
von Carolsfeld, pp. 78, 81; C. Saumagne, "Corpus Christianorum—Essai sur la 
notion juridique de corpus," RID A, Series 3 , VII (1960), pp. 437-478. 

5. Who dwell: the expression 'constituti sunt' is very similar to a formula 
known from numerous inscriptions from the Balkans, dating from the second cen
tury. 'Cives Romani consistentes in . . .' was used to indicate a community (conven-
tus) of Roman citizens inhabiting towns lacking self-government or alien towns. For a 
discussion of this problem and numerous examples see V. Velkov, "Eine neue In-
schrift iiber Laberius Maximus und ihre Bedeutung fiir die altere Geschichte der 
Provinz Moesia inferior," Epigraphica, XXVII (1965), pp. 90-109 , especially pp. 
97 -99 . The expression 'constituti sunt', however, conveys a stronger sense of an 
established, legal organization. Compare, however, the text of the reconstructed 
inscription from Castel-Porziano: '[Universitas] Iudeorum [in col(onia) Ost(iensium) 
commorjantium'. "The community of the Jews who stay in the colony of the Os-
tians" (CIJ, I, No . 533). This expression indicates a certain measure of instability, yet 
it served to designate communities of Romans in the above-mentioned situations. 
See, for example, a dedication-inscription to Germanicus, mentioning 'cives Romani 
qui Suo morantur', from the Tunisian Hanshir-Mara (AE, 1937, No. 71). On the 
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assumption that Caracalla's text transmitted a Greek term in a Latin translation, it is 
probable that Cornelia Salvia employed the expression οί κατοικοϋντες Ιουδαίοι , 
or a similar one, commonly used in regard to Roman citizens living in Greek towns, 
e.g., in Apamea. W. H. Buckler & W. M. Calder, Monumenta Asiae Minoris Anti-
qua, VI , Manchester 1939, Nos . 177, 180, and 183; Synnada, ibid., No . 372; and 
Pelenna, AE, 1934, No . 163. 

6. City of the Antiocheans probably meant Antioch in Syria. On its Jewish 
population see C. H. Kraling, "The Jewish Community of Antioch Up to A .D. 
600." Journal of Biblical Literature, LI (1932), pp. 130-160; W. A . Meeks & R. L. 
Wilken, Jews and Christians in Antioch in the First Four Centuries of the Common 
Era, Missoula 1978. 

7. Given . . . Balbinus: 30 June 213. 

BIBLIOGRAPHY 
Juster, I, pp. 432-434; L. Schnorr von Carolsfeld, Geschichte der juristische 

Person, Munich 1933, pp. 6 9 - 8 1 ; E. Schonbauer, "Reichsrecht, Volksrecht und 
Provinzialrecht," ZSSRG, RA, LVII (1937), pp. 342-343; idem, "Deditizier, 
Doppel-Burgerschaft und Personalitats-Prinzip," Journal of Juristic Papyrology, VI 
(1952), pp. 64 -65 ; A . Berger, "Some Remarks on Caracalla's Rescript CJ. 1:9:1 and 
its 'Universitas Iudaeorum'," Iura, VIII (1957), pp. 75-86; J. J. Η. M. Hanenburg, 
"De 'Rechtspersoon' in de Justiniaanse Wetgeving," Tijdschrift voor Rechtsgeschie-
denis, XXXI (1963), pp. 206-208; R. Yaron, "Reichsrecht, Volksrecht und Tal
mud," RIDA, Series 3 , XI (1964), pp. 281-298 = "Reichsrecht, Volksrecht and 
Talmud," Studies in Roman Law, Jerusalem 1968, pp. 197-198, (in Hebrew); Ra-
bello, "Tribute," pp. 229-230; Langenfeld, p. 46; Alon, Jews, II, p. 690. 

4 
On the Duty of the Jews to Undertake Liturgies 

Modestin 
Beginning of the Third Century 

This passage is a definition by Modestin, in his book Παραίτησις 
επιτροπής και κονρατορίας, of the status of the Jews in regard to 
liturgies according to the Imperial legislation. It was quoted, and 
preserved, in the Digest (Dig. 27:1:15:6). The "laws" referred to 
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by Modestin are probably those cited by Ulpian (above, No. 2), 
and attributed, there, to Septimius Severus and Caracalla. Modes-
tin's statement, which should be taken as reflecting the legal posi
tion on this subject in the Eastern provinces during the first two 
decades of the third century, was made in the course of his discus
sion of the exemptions from the duty of guardianship. He stated 
that Jews could serve as guardians of non-Jews, because guardian
ship was no different from the other liturgies. As a general rule the 
Jews were bound to serve in liturgies, provided that their religion 
was not thereby transgressed. 

This statement is of particular importance as evidence of the 
contemporary legal position on this subject, mainly because Mo
destin selected his material on the principle that new laws invali
dated the old ones, but also on account of his exceptional meticu-
lousness in reproducing exact legal quotations and citations. He 
quoted numerous laws in their entirety, usually from the works of 
Ulpian and Paul, or from the Greek versions made and issued by 
the Imperial administration. Jews probably tried to avoid guardi
anship of non-Jewish minors because this liturgy was liable to 
involve them in close ties with pagan society, and more particu
larly because guardians were held responsible for the education 
and morals of their wards. 1 As this duty was bound to involve 
Jewish guardians with activities contrary to their religion, it prob
ably motivated claims to exemption on grounds of religious in
compatibility, which Modestin rejected in the present passage. A 
possible reference to guardianship by Jews over non-Jews may be 
seen in the following passages from halachic sources (if the term 
DIDinu^UK has in this case the meaning of "guardian" rather 
than "agent" or "administrator"): "A Jew who nominated a Pa
gan as guardian or as a Santar, it is allowed to borrow from him 
[the guardian] on interest, and a Pagan who nominated a Jew as 
a guardian or a Santar, it is forbidden to borrow from him on 
interest" (ΡΓ, Baba Mesia 5:5:23:1), while the Tosephta decided 
that "A Jew who became guardian or Santar to a gentile, it is 
allowed to borrow from him on interest, and a gentile who be
came a guardian or a Santar to a Jew, it is forbidden to borrow 
from him in interest" (Baba Mesia 5:20, Zuckermandel's edition, 
p. 382). 
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Digesta, 27:1:15:6, ed. Mommsen & Kruger, pp. 395-396 

Idem libro sexto excusationum* 

. . . "Ηδη δέ και ol Ιουδαίοι των μή Ιουδαίων έπιτροπεύσουσιν,* 

ώσπερ και τά λοιπά λειτουργήσουσιν* αί γαρ διατάξεις* έκείνοις μό-

νοις ανενόχλητους* αυτούς είναι κελεύουσιν, δΓ ών ή θρησκεία* 

5 χραίνεσθαι δοκει. 

The same author, The Exemptions,2 Book VI. 
Indeed, the Jews too shall serve as guardians 3 to non-Jews, just as 
they shall serve in other liturgies; for the laws 4 command that they 
should not be vexed 5 by those liturgies only that seem to transgress 
their religion. 6 

NOTES 
1. The moral aspect of guardianship was defined by Paul: 'Cum tutor non 

rebus dumtaxat sed etiam moribus pupilli praeponatur', "since the guardian is 
made responsible not only for the ward's property, but also for his morals" (Dig. 
26:7:12:3). An extensive discussion of this subject is in B. Biondi, "Aspetti morali 
della tutela," Festschrift F. Schultz, I, Weimar 1951, pp. 52-73 . 

2. The Exemptions: This work was written in Greek, probably in the north
ern part of Asia Minor. Its full title appeared in the Greek text of a paragraph 
quoted from the introduction to the book in the Digest (Dig. 27:1:1:2). The Latin 
title given by our text is obviously incomplete. The book was written, according to 
Honore, after Caracalla's death, while Brassloff dates it to the period after Ela-
gabalus' death in 222. See A . M. Honoro, "The Severan Lawyers—A Preliminary 
Survey," SDHI, XXVIII (1962), p. 214; Brassloff, PW, 1:15, 1911, s.v. Herennius, 
Cols. 668-675. For the questions related to the work's place of composition, its 
Greek rendering of Latin legal terms, and the authenticity of the texts it contains, 
see H. Peters, "Zur Schrift Modestins Παραίτησις," ZSSRG, RA, XXXIII (1912), 
pp. 511-513; J. Altmann, "Die Wiedergabe romischen Rechts in griechischer 
Sprache bei Modestinus 'De excusationibus'," SDHI, XXI (1955), pp. 1-73; E. 
Volterra, "II problema del testo delle costituzioni imperiali," Atti del II congresso 
internazionale della Societa Italiana di storia del diritto, Venice 1967, Florence 1971, 
pp. 966-979; idem, "Quelques remarques sur les 'libri excusationum' de Modes-
tin," Labeo, XIV (1968), pp. 346-347; idem, "L'opera di Erennio Modestino 'De 
Excusationibus'," Studi G. Scaduto, III, Padua 1970, pp. 583-604. 

3. Guardians: Roman legal theory distinguished between 'tutor' and 'cura
tor'. 'Tutor', translated by Modestin by the term επίτροπος, signified a guardian to 
children, boys under the age of fourteen and girls under twelve. 'Curator', rendered 
by Modestin in a Greek transcription κουράτωρ, indicated a guardian to minors, 
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i .e . , under the age of twenty-five, as well as insane and spendthrifts. The distinction 
between these two forms of guardianship became progressively blurred, until it 
disappeared, to all practical purposes, in the late Empire and by the reign of 
Justinian. The obligation of guardianship was imposed in principle on near rela
tives, but it became gradually assimilated to a liturgy, and was imposed as such by 
the municipal and the Imperial authorities. See F. Oertel, Die Liturgie, Leipzig 
1917, pp. 405-410; F. Grelle, " 'Datio tutoris' e organi cittadini nel Basso Impero," 
Labeo, VI (I960), pp. 216-225; G. Cervenca, "Studi sulla 'cura minorum', 2—In 
tema di 'excusationes' della 'cura minorum'," BIDR, Series 3 , LXXVII (1974), pp. 
139-219. For a typical example of the procedure of imposed guardianship see the 
instructions issued by the acting Strategos of Oxyrinchos in 182 or 183, in which he 
ordered a City-Secretary to appoint a guardian to a minor. In this document he 
specified "so that you appoint—on his own responsibility^)—a guardian to the said 
minor, preferably from among his relatives, and if not—from strangers, so that his 
interests are not harmed." See N. Lewis, "Instructions for Appointing a Guar
dian," Bulletin of the American Society of Papyrology, VII (1970), pp. 116-118. 
The insistence that the appointment be done on the responsibility of the appointing 
functionary (the text must be emended in this way) was very common in appoint
ments to liturgies, and it should be seen as yet another indication of the assimilation 
of imposed guardianship to the other liturgies. 

4. Laws: Modestin usually translated the Latin term 'constitutiones' by the 
word διατάξεις. See J. Altmann (above n. 2) , pp. 57-58 . For the definition of this 
term see Institutiones, 1:2:6. For its various meanings see also Sperber, pp. 56-59. 

5. Vexed: for the legal aspects of the verb ένοχλεϊν, and for its derivatives 
as parallels to the Latin verb 'inquietare' in the legal sources and in the papyri, see 
L. Wenger, ZSSRA, RA, XXVII (1906), p. 376. 

6. Religion: θρησκεία here indicates cult or worship, devoid of negative 
meanings. 

BIBLIOGRAPHY 
Lenel, I: Modestinus, No . 67, Col. 717; Juster, I, pp. 161-162; II, pp. 24 n. 

1, 279 no. 5; A . Berger, "Studi sui Basilici," Iura, VI (1955), pp. 113-116; Avi-
Yonah, p. 46. 
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5 
On the Authority of Judges 

A Rescript to Juda from Diocletian (Maximian, Galerius, and 
Constantius) 

27 December 293 

This rescript, issued by Diocletian in his name and in the names of 
his colleagues on 27 December 293, probably at Sirmium, was 
addressed to a certain Juda. It was probably drafted by the jurist 
Hermogenian.1 Its gist has been transmitted by the Justinian Code 
(CJ 3:13:3), but nothing is known about the specific circumstances 
that motivated the appeal to Diocletian and those that determined 
his response. It is reasonable to suppose that Justinian's editors 
received it from Codex Hermogenianus, published in early 295, 
whose first edition included only laws from 293-294.2 While there 
is no specific reference to Jews in the rescript's text, the typically 
Jewish name of the addressee, Juda, seems to indicate an original 
Jewish context which was suppressed by the editors of Codex Justin-
ianus, but this hypothesis has been rejected by several historians, 
who maintain that the addressee could have been Christian or even 
pagan. 

The rescript's objective can be better understood once it is exam
ined in the larger context of its chapter in the Codex Justinianus, 
which dealt with the jurisdiction of magistrates. Diocletian's re
script should thus be interpreted in reference to a law from 214 
(No. 1 of the same chapter), which established the rule that a 
procurator who acted as a judge (iudex) with the agreement of 
both parties was authorized to judge in their case for two reasons: 
(a) because he already enjoyed a certain competence to judge by 
virtue of his office; and (b) because both parties elected him as 
judge. It is to be deduced, consequently, that he would have been 
incompetent to judge if both elements, or only one of them, were 
missing. This is, in fact, the principle established in Diocletian's 
rescript; the agreement of both parties in itself does not confer the 
competence to judge on one who lacks such a competence, and his 
decision lacks, therefore, any legal force. 

Dinur, Albec, and Rabello think that this rescript was ad
dressed to the Patriarch Juda III, and that it constituted an inter-
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vention by the authorities in support of the patriarch in his dis
pute with the Sages on the subject of nomination of Sages and 
judges. Diocletian decreed, according to this view, that judges 
not nominated by the patriarch lacked all authority and should be 
considered as private citizens. Dinur maintained that this clash 
resulted in the evolution of two separate judicial systems, one 
presided by the patriarch and recognized by the Imperial authori
ties, while the other—that of the "Jews" (i.e., the Sages)—lacked 
this recognition. Albec, on the other hand, was of the opinion 
that that intervention convinced both parties to the dispute of the 
need to arrive at a compromise, and that they consequently 
evolved a procedure in which both the patriarch and the Sages 
shared in the nomination of judges. Juster and Alon, on the 
other hand, rejected both the identification of "Juda" with Juda 
III and the interpretation which depended on it. Visky's discus
sion of this law also ignores any specific Jewish context. 

Codex Justinianus, 3:13:3, ed Kriiger, p. 128 

IDEM AA ET C C * IUDAE 

Privatorum* consensus iudicem non facit eum, qui nulli praeest iudicio, 
nec quod is statuit rei iudicatae* continet auctoritatem. 
S. VI K. IAN. AA. CONSS.* 

T H E SAME T W O A U G U S T I A N D C A E S A R S J TO I U D A 

The agreement of private individuals 4 does not make a judge one 
who is not in charge of any jurisdiction, neither has his decision the 
force of legal verdict. 5 

W R I T T E N O N T H E SIXTH D A Y BEFORE T H E C A L E N D S OF J A N U A R Y , IN T H E 

C O N S U L A T E OF T H E T W O A U G U S T I . 6 

NOTES 

1. T. Honore, " 'Imperial' Rescripts A .D. 193-305—Authorship and Au
thenticity," JRS, LXIX (1979), p. 64. 

2. M. Amelotti Per Vinterpretazione della legislazione privatistica di Diode-
ziano, Milan 1960, p. 9. 
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3. Caesars: this rescript was issued in the names of the four rulers who 
shared the Empire according to the 293 agreement: the two Augusti Diocletian and 
Maximian, and the two Caesars Galerius and Constantius. The inscription, with this 
fourfold nomination, is typical to all the laws issued by Diocletian and Maximian 
after 292. See E. Volterra, "Sulle 'inscriptiones' di alcune costituzioni di Dioclezi-
ano," BIDR, Series 3 , LXXVI (1973), pp. 248-251 . 

4. 'Privati' are individuals not invested with any public office. This meaning 
of the term is confirmed by law number one in this chapter of Codex Justinianus, 
which deals with two parties who nominated a procurator to judge between two 
private individuals in a case with which the treasury was not concerned (see also the 
distinctions between 'privati' and 'militantes' in CTh 4:4:5, and between 'vita mag-
istratuum' and 'vita privata' in CTh 6:9:2). In this rescript, again, Diocletian re
ferred to the two parties in litigation. Rabello, on the other hand, believes that the 
reference is to the Sages in conflict with the patriarch, considered by the authorities 
as 'privati', not invested with any public authority, while the patriarch enjoyed such 
an authority. This interpretation is based on the assumption that the patriarchs 
were recognized by the Imperial authorities as holding publicly recognized jurisdic
tion over the Jews by the end of the third century. 

5. Verdict: compare 'Modestinus, libro septimo pandectarum. Res iudicata 
dicitur, quae finem controversiarum pronuntiatione iudicis accipit; quod vel con-
demnatione vel absolutione contingit'. "Modestin, in the seventh book of the Pan
dects: res iudicata is called that which signifies the termination of controversies 
through a verdict by a judge, be it condemnation or acquittal" (Dig. 42:1:1); 'Idem 
libro primo ad legem Iuliam et Papiam . . . quia res iudicata pro veritate accipitur'. 
"The same (Ulpian) in the first book on the Iulius-Papius Law . . . since res iudi
cata is accepted as the truth" (Dig. 1:5:25). Compare also "R. Hiyya bar Abba said 
in the name of R. Yohanan, he who pleads after an act of the court says nothing" 
(BT, Baba Mesia 17:1). 

6. Augusti: 27 December 293. This was the fifth consulate of Diocletian, the 
fourth of Maximian, and the only year indicated by Ά Α conss.'. See T. Mommsen, 
Gesammelte Schriften, II, Berlin 1905, pp. 277-279. The rescript was certainly 
issued at Sirmium, for Diocletian stayed there from September to the end of the 
year, with the exception of a short absence in November, and he issued there laws 
on 26 and 28 of December (ibid., p. 280). See I. Koning, "Die Berufung des 
Constantius Chlorus und des Galerius zu Caesaren; Gedanken zur Entstehung der 
Ersten Tetrarchie," Chiron, IV (1974), p. 573. 

BIBLIOGRAPHY 
Juster, II, pp. 104-105 n. 4; B. Dinaburg, "Diocletian's Rescript to Juda 

from 293 and the Struggle between the Patriarchate and the Sanhedrin in Pales
tine," Studies in Memory of A. Gulak and S. Klein, Jerusalem 1942, pp. 76-93 (in 
Hebrew); H. Albeck, "Semikha and Minui and Beth Din," Zion, VIII (1942/43), 
pp. 85 -93 (in Hebrew); Kaser, RZPR, pp. 184 n. 44, 363 n. 11, 381 n. 12; Rabello, 
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"Tribute," p. 228 n. 50; idem, "Sui rapporti fra Diocleziano e gli Ebrei," Atti 
dell'Accademia Romanistica Constantiniana (2 Convegno Internazionale, 1975), Pe
rugia 1976, pp. 157-197; K. Visky, "Appunti su alcuni rescritti di Diocleziano 
relativi alia competenza nella procedura civile," ibid., p. 307; Avi-Yonah, p. 121; 
G. Alon, "Those Appointed for Money," in Alon, Studies, pp. 433-435. 

6 
Prohibition of Circumcision of Gentiles 

Paul 
End of the Third Century 

This description of the legal position on circumcision has been 
transmitted in The Sentences, attributed to the jurist Paul. This 
book was probably completed before 300, and it reflects, there
fore, legal conditions about the end of the third century. Only a 
small number of passages in this book derive from legal circum
stances later than the reign of Diocletian.1 All of Paul's works 
were declared by Constantine (in 328) to possess legal authority 
(CTh 1:4:2), and his Sentences was specifically designated as such 
in the Citation Law of 426 (CTh 1:4:3). It became one of the 
major sources of Roman Law in Western Europe, and retained 
this position throughout the early Middle Ages. 2 De Dominicis 
identified our passage as post-Classical, for he believed that it 
reflected the legal reality created by the prohibition on circumci
sion decreed in 339 (CTh 16:9:2). Levy, on the contrary, saw it as 
entirely consistent with Modestin's testimony on this subject, and 
therefore as conforming to Classical law. 

Paul stated that only Jews by origin were allowed to circumcise. 
Particularly harsh punishments were to be inflicted on gentiles 
circumcised out of their own free will, on Jews circumcising their 
gentile slaves, and on doctors performing a prohibited circumci
sion. The similarity between these measures and those recorded by 
Modestin (see above, No. 1) indicates that the legal position of the 
authorities in regard to circumcision had not evolved until the 
beginning of the third century. 
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Paulus, Sententiae, 5:22:3-4,ed. Baviera, II, Florence 1940, p. 407 

3. Cives Romani,* qui se Iudaico ritu* uel servos suos circumcidi 
patiuntur, bonis ademptis in insulam perpetuo relegantur:* medici* 
capite puniuntur. 4. Iudaei si alienae nationis comparatos servos circum-
ciderint, aut deportantur* aut capite puniuntur.* 

Roman citizens, who suffer that they themselves or their slaves be 
circumcised in accordance with the Jewish custom, 4 are exiled per
petually to an island 5 and their property confiscated; the doctors 6 

suffer capital punishment. If Jews shall circumcise purchased slaves 
of another nation, they shall be banished 7 or suffer capital 
punishment. 8 

NOTES 
1. See E. Levy, Pauli Sententiae—A Palingenesia of the Opening Titles as a 

Specimen of Research in West Roman Vulgar Law, Ithaca 1945; idem, "Paulus und 
der Sentenzenverfasser," ZSSRG, RA, L (1930), pp. 272-294. 

2. See E. Levy, "The Vulgarization of Roman Law in the Early Middle 
Ages as Illustrated by Successive Versions of Pauli Sententiae," BIDR, NS, X I V -
X V (1951), pp. 222-258 . 

3. Roman citizens: this formulation seems to indicate that the Jews were not 
considered as Roman citizens. Meyer even deduced from this text that Paul con
sidered the "Jewish custom" (ritus iudaicus) to stand in complete opposition to the 
Roman citizenship. See R. M. Meyer, "Zur constitutio Antoniniana," ZSSRG, 
RA, XLVI (1926), p. 265. The common opinion among historians today, however, 
is that the Jews were included in the population that was granted citizenship by 
Caracalla in 212. See Rabello, "Tribute," pp. 231-233. For a general survey of 
research on this subject see C. Sasse, "Literaturiibersicht zur Constitutio Antonini
ana," Journal of Juristic Papyrology, XIV (1962), pp. 109-149; X V (1965), pp. 
329-366; and more recently H. Wolff, Die Constitutio Antoniniana und Papyrus 
Gissensis 40 I, Cologne 1976, pp. 272-277, particularly p. 491 n. 628; and B. 
Holtheide, Romische Burgerrechtspolitik und romische Neuburger in der Provinz 
Asia, Freiburg 1983, pp. 115-130. This opposition poses no problem to Colorai, 
who dates the Sentences to a period prior to 212. One should, however, distinguish 
between the two paragraphs which constitute this passage. Both are concerned with 
non-Jews undergoing circumcision, but Paul clearly distinguished between freemen, 
who had enjoyed Roman Citizenship after 212 (paragraph No . 3) , and slaves (para
graph No . 4) . The term "Roman citizens" is employed here as a synonym to 
"freemen" and in contrast with "slaves" rather than with "the Jewish custom." 
See, in this connection, Constantine's law from 321 on the manumission of slaves in 
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a church and the granting of citizenship which accompanied it, also the commentary 
to this law in the Breviarium (CJ 4:7:1 = Brev. 4:7:1). 

4. Jewish custom: the term 'ritus' is employed here in its basic meaning of a 
heritage peculiar to a group or a people, rather than in its more limited sense of a 
cult or religious rite. On the evolution of this term and its use in 'Romano ritu' and 
'Graeco ritu', consult Κ. H. Roloff, "Ritus," Glotta, XXXIII (1954), pp. 36-65 . 
The more general meaning reappears in the title given by the editors of the Digest 
to the chapter dealing with marriage—'De ritu nuptiarum' (Dig. 23:2). This chapter 
dealt, in effect, with marriage in general, rather than with the restricted subject of 
the marriage ceremony. 

5. Exile (relegatio) was less severe than banishment (deportatio), for the 
exiled retained his Roman citizenship, the right to leave his property in testament, 
etc. Furthermore, exile was occasionally inflicted for a limited period only. Our text 
indicates, therefore, that the punishment decreed against those condemned for 
circumcision—perpetual exile—was particularly harsh. Confiscation, again, was 
not customary in exile, and its infliction here should be seen as a further aggrava
tion of the punishment. See U. Brasiello, "Pena," Novissimo Digesto Italiano, XII 
(1965), Col. 812; V. de Villa, "Exilium perpetuum," Studi Albertario, I, Milan 
1953, pp. 293-314. 

6. Capital punishment was to be inflicted on castrating doctors according to 
Hadrian's rescript on castration (Dig. 48:8:4:2). Justinus Martyr recorded that this 
punishment was effectively carried out in Egypt, "Απολογία υπέρ Χριστιανών, ed. 
J. C. T. Otto, 1:29, PG, VI , Col. 373. 

7. Banishment (deportatio) was known in Roman penal law since the time of 
Tiberius. It gradually acquired the typical elements of the traditional punishment of 
"prohibition of water and fire" (interdictio aquae et ignis), until it finally replaced it 
under the Severi. Banishment was harsher than exile, for the banished lost both 
citizenship and property, was usually sent in perpetual banishment to an island, and 
was liable to suffer capital punishment if he escaped from his place of banishment. 
In Roman penal law it was closest to the death penalty. Jewish sources distin
guished between banishment and exile, reserving to the first the term ΓΡΊ03Ν 
(from the Greek εξορία; and compare the use of this term below, No . 66, and by 
Athanasius in Απολογία περί της φυγής αυτού, 8, ed. Β. Montfaucon, PG, XXV, 
Col. 656, and by Gregory of Nyssa, Εις τον Βασίλειον, ed. J. Gretser, PG, XLVI, 
Col. 797), and to the second the term ΎΠϋ. See Levit. R. 18:5: "R. Yehoshua of 
Sahnin in the name of R. Levi: a man of flesh and blood imposes exoria, and . . . 
(God) imposes exoria, for it was said 'Command the children of Israel that they 
send out of the camp' (Num. 5:2) . . . a man of flesh and blood imposes exile, 
and . . . (God) imposes exile, for it was said 'Without the camp shall his habitation 
be' (ibid. 46)". Compare also the mention of "["frUjA ΎΠΟ, i .e . , exile and forced 
labour in a mine (exilium in metalla), in Deuter. R., 2:30:6:12; Sperber, p. 42. 

8. The imposition of alternative penalties to one and the same crime derives 
from the distinction between penalties reserved to different social classes, a distinc
tion of great importance in Roman penal law. As circumcision was punished ac
cording to the Lex Cornelia de sicariis et veneficis, and more particularly in accor
dance with its application to the crime of castration, punishment for circumcision 
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conformed to the distinction made between 'honestiores' and 'humiliores' in pun
ishments for castration. According to Paul, castrators belonging to the class of the 
'honestiores' were condemned to exile to an island and confiscation of property, 
while the others were punished by death (Sententiae, 5:23:13). While these two 
classes were never defined in a clear and precise legal definition, they were recog
nized in legal practice, and particularly in the penal law. The penalties inflicted on 
the 'honestiores' were, as a rule, milder and less degrading than those reserved to 
the 'humiliores'. See G. Cardascia, "L'Apparition dans le droit des classes 
d"Honestiores' et d^Humiliores'," RHDFE, Series 4, XXVIII (1950), pp. 305-337, 
461-485; P. Garnsey, Social Status and Legal Privilege in the Roman Empire, 
Oxford 1970, esp. pp. 158-162. 

BIBLIOGRAPHY 
Juster, I, pp. 266-269; Browe, p. I l l ; M. A. de Dominicis, "Di alcuni testi 

occidentali delle 'Sententiae' riflettenti la prassi postclassica," Studi Arangio-Ruiz, 
IV, Naples 1953, p. 540 n. 66; Colorni, Gli Ebrei, p. 3; E. Levy, "Rehabilitierung 
einiger Paulussentenzen," SDHI, XXXI (1965), pp. 7-9; Linder, pp. 102-103, 
129-131 (in Hebrew); Avi-Yonah, p. 46; Rabello, Legal Condition, p. 405 n. 134; 
Langenfeld, p. 50 n. 122; Alon, Jews, II, p. 687. 

7 
Nomination of the Jews to the Curias 

A General Law of Constantine the Great 
11 December 321 

This law, given by Constantine the Great on 11 December 321, 
was known to the editors of Codex Theodosianus from the text 
originally sent to the decurions of Colonia Agripinensis (Cologne). 
At that time Constantine ruled over the Western half of the Em
pire: Britain, Gaul, Spain, Africa, Italy, Ilyricum, and the Balkans 
with the exception of the diocese of Thrace, which had remained 
in Licinius' hands since 314. 

The editors placed this law (CTh 16:8:3) in the Code after a 
later law, from 29 November 330 (CTh 16:8:2), a chronological 
error that was probably committed by the editors already in the 
stage of compiling the Code. 

Constantine decreed in this law that Jews could be nominated to 
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the Curia, while recognizing that this constituted a departure from 
the "ancient custom." A considerable body of evidence proves, 
however, that this "ancient custom" was not adhered to every
where, not even in the West. When Jews alleged the "ancient 
custom" they probably referred to their exemption from liturgies 
involving transgression of their religion (see above, Nos. 2 and 4). 
Constantine allowed, however, in order to soften the impact of this 
law, that two or three Jews in every curia should always enjoy 
exemption from all functions. Some historians interpret this privi
lege as a grant of exemption to two or three Jews in every city, but 
such a privilege would have been meaningless, for the decurions' 
class represented a minority in every city, and it was certainly 
never identical with the entire Jewish community of any given city. 
Archi's claim that this exemption was given to men of religion 
only, or Reichardt's suggestion that it was reserved to representa
tives of the community, are both unsupported by the evidence. 

It is one of the earliest laws in a legislative campaign designed to 
secure and regulate the recruitment of the curias and their 
functioning.1 The bulk of this campaign, some thirty out of the 
forty extant texts, was issued after Constantine's victory over Li-
cinius in 324, but our law shared with the other laws the same 
determination to secure the recruitment of the curias even at the 
expense of previously privileged groups, such as the Jews, the 
veterans and their sons, and even the Christian clergy. According 
to Archi, Constantine's policy on the curial service of Jews was 
formulated in two separate laws, which served as points of depar
ture to two different legal practices, each of them peculiar to one 
of the two parts of the Empire. While the West maintained a rigid 
policy, founded on our law, the East evolved a milder and more 
tolerant policy, based on CTh 16:8:2 and CTh 16:8:4. 

Codex Theodosianus, 16:8:3, ed. Mommsen, p. 887 

IDEM Α.* DECURIONIBUS AGRIPPINENSIBUS 

Cunctis ordinibus* generali lege concedimus Iudaeos vocari ad curiam.* 
Verum ut aliquid ipsis ad solacium pristinae observationis* relinquatur, 
binos vel ternos* privilegio perpeti* patimur nullis nominationibus oc-

5 cupari. 
DAT. Ill ID. DEC. CRISPO II ET CONSTANTINO II CC. CONSS.* 
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T H E SAME A U G U S T U S 2 TO T H E D E C U R I O N S OF COLONIA AGRIPINENSIS 

We grant to all the curias3 in a general law, that the Jews shall be 
nominated to the curia.4 But in order to leave them something of 
the ancient custom5 as a solace, we allow them in a perpetual 
privilege6 that two or three in every curia7 shall not be occupied 
through any nominations whatever. 
G I V E N O N T H E THIRD D A Y BEFORE T H E IDES O F DECEMBER, IN T H E C O N S U 

L A T E O F T H E CAESARS, CRISPUS FOR T H E S E C O N D TIME A N D C O N S T A N T I N E 

FOR T H E S E C O N D T I M E . 8 

NOTES 
1. J. Gaudement, "Constantin et les curies municipales," Iura, II (1951), 

pp. 4 4 - 7 5 ; D . Liebs, "Privilegien and Standezwang in den Gesetzen Konstantins," 
RIDA, X X I V (1977), pp. 297-351 . 

2. "Augustus" refers to Constantine the Great, who stayed that year in 
Illyricum, mainly in Sirmium. See Seeck, "Zeitfolge," pp. 226-229. 

3. Curias: the terms 'senatus' and 'ordo decurionum', shortened to 'ordo', 
and in Greek βουλή, designated the municipal councils in self-governing cities 
granted Roman or Italian rights, i .e . , 'municipiae' and 'coloniae'. It corresponded 
to the term 'ordo amplissimus', the Roman senate. While the term 'ordo' was 
commonly employed throughout the cities of the Empire since the first century 
B.C, the term 'curia' became predominant since the first century A . D . , gradually 
replacing the term 'senatus'. The legislator hesitated in 381 (CTh 12:1:85) to em
ploy the term 'curiae senator' (suae, si sic did oportet, curiae senatorem), but 
Majorian's seventh Novel from 458 opened with the unqualified declaration: 'Curi-
ales nervos esse rei publicae ac viscera civitatum nullus ignorat; quorum coetum 
recte appelavit antiquitas minorem senatum'. "No one ignores that the decurions 
are the nerves of the State and the entrails of the cities, and their assembly was 
rightly called in ancient times a little senate" (Mommsen-Mayer, ed. , p. 167). Our 
law employs both 'ordo' and 'curia' to designate the municipal council. See H. 
Kubler, PW, 1:8, 1901, s.v. Decurio, Cols. 2319-2352. 

4. Nomination to the curia was expressed by various formulae, such as 
'vocare ad curiam' and 'nominare ad curiam'. In our text, however, the term 
'nominatio' seems to refer to the nomination of decurions to offices and functions, 
rather than to nomination of citizens as decurions. The association of this term with 
the verb 'occupari' certainly points in this direction. Compare also the phrasing of a 
regulation from 323 (CTh 12:1:8): 'Decuriones ad magistratum vel exactionem 
annonarum ante tres menses vel amplius nominari debent'. "It is necessary that 
decurions be nominated to a magistracy or corn-tax collection three months or 
more prior (to their entry into function)." 

5. For the sense of 'observatio' as "custom," "common usage" see Ulpian: 
'si non secundum legitimam observationem divortium factum sit', "if a divorce was 
not carried out according to the legal usage" (Dig. 24:1:35); likewise Gellius: 
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'Huius mods observationisque multa sunt testimonia atque documenta in antiqui-
tatibus perscripta'. "Numerous testimonies and examples exist in ancient docu
ments about this custom and usage" (Noctes Atticae, 5:13:3, ed. P. K. Marshall, 
Oxford 1968). See also 'ager . . . finitur secundum antiquam observationem flu-
minibus, fossis, montibus . . .', "a field is delimited, according to ancient custom, 
by rivers, ditches, mountains . . ." (Iulius Frontinus, De Agrorum Qualitate, ed. C. 
Thulin, Leipzig 1913, p. 2). For additional meanings of the term in legal sources see 
H. Kubler, "Bemerkungen iiber den Sprachgebrauch der Kaiserkonstitutionen im 
Codex Justinianus," ALL, XI (1900), pp. 459-461 . On the relation between the 
concepts 'consuetudo', 'ratio', and "the common good" in the legislation of Con-
stantine and Julian see R. Martini, " 'Consuetudo' e 'ratio' nella costituzione di 
Costantino C. 8,52(53), 2 e nella patristica," Atti dell'Accademia Romanistica Con-
stantiniana (1 Convegno Internazionale, 1973), Perugia 1975, pp. 163-183. 

6. Perpetual privilege: compare the use of this term in a law issued by 
Theodosius I in 393: "We wish the privileges of the doctors . . . to be preserved in 
their entirety and to retain their perpetual force (perpetem firmitatem)," (CTh 
13:3:15). A privilege was a special right, granted to persons or groups in a legisla
tive act. Its only source was the Emperor's good will, and it signified the exclusion 
of persons or groups from the common law sphere through grants of special immu
nities and rights. For a detailed discussion of the evolution of this term consult R. 
Orestano, "Ius singulare e privilegium in diritto romano," Annali della R. Univer-
sita di Macerata, XII -XIII (1939), pp. 5-106 . The question of the duration of the 
privilege's validity was extensively studied. Mommsen was of the opinion that privi
leges became void upon the death of the emperor who had granted them, and that 
their continued validity depended on a confirmation—actually a renewal—by the 
new emperor. This opinion is no longer unanimously accepted. Orestano demon
strated that the validity of privileges did not terminate with the death of the gran
tor, and that they were assumed to stand—in principle—indefinitely. Confirmations 
of old privileges by new emperors, consequently, are to be explained by purely 
practical considerations, not by any legal theory. See R. Orestano, "Gli editti 
imperiali—Contributo alia teoria della loro validita ed efficacia nel diritto romano 
classico," BIDR, NS XLIV (1937), pp. 219-331; idem, "La durata della validita dei 
'privilegia' e 'beneficia' nel diritto romano classico," Studi Riccobono, III, Palermo 
1936, pp. 470-487. Orestano's conclusions were confirmed by various papyrological 
studies. See R. Taubenschlag, "Die kaiserlichen Privilegien im Rechte der Papyri," 
ZSSRG, RA, LXX (1953), pp. 292-298. Godefroy interpreted our law as a recogni
tion by Constantine of an existing "perpetual privilege," although on a more lim
ited scale than before. 

7. Although it is possible to translate here "two or three in any time," we 
prefer to link 'binos vel ternos' with 'ipsis', and as the word 'ipsi' refers to the 
future decurions, it seems that "two or three in every curia" is the best translation. 
The meaning of the privilege remains the same, either way. 

8. Given . . . time: 11 December 321. That year's consulate was held by the 
two Caesars, Crispus and Constantine II, Constantine's sons. As it was not recog
nized in the East, ruled at that time by Licinus, legal documents drafted during that 
year in the East were dated "In the consulate of the consuls nominated by our 
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masters the Augusti." The full subscription of our law provides therefore an addi
tional indication of its western origin. One can safely assume that its validity was 
limited to the West until Licinius' defeat in 324 and the subsequent reunification of 
the Empire under Constantine. See O. Seeck, "Neue und alte Daten zur Ge-
schichte Diocletians und Constantins," RhMus, LXII (1907), pp. 532-535. 

BIBLIOGRAPHY 
Godefroy, VI: 1, p. 242; Seeck, "Zeitfolge," p. 229; Juster, II, p. 259; Seeck, 

Regesten, pp. 61 , 171; Ferrari dalle Spade, "Privilegi degli Ebrei nell'impero ro-
mano cristiano," Wenger Festschrift, II, Munich 1944, pp. 272-273 ( = Scritti giuri-
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8 
Prohibition of Persecution of Converts and of Proselytism 

Constantine the Great 
18 October 329 

This law, given on 18 October 329 in Bergule, was addressed to 
the Praefectus Praetorio Evagrius. It was received into Codex The-
odosianus (CTh 16:8:1), whence it was copied—without its final 
sentence—into Codex Justinianus (CJ 1:9:3). 

The dating elements given in Codex Theodosianus are erroneous. 
The editors of the Codex dated this law to 18 October 315, but the 
first term of office of Evagrius as praefectus praetorio occurred 
much later. Furthermore, Fragmentum Vaticanum No. 273 proves 
that on 19 October 315 Constantine was in Milan, prior to his depar
ture for Germany. 1 The marked contrast, finally, between this law's 
sharp antisemitism, in its content as well as in its style, and the 
essentially moderate tone that characterized Constantine's legisla
tion on religious matters between 312 and 324 (or at least 320) raises 
doubts on its dating to that early period. 2 Seeck corrected the date 
provided in the Codex by combining this law with CTh 16:8:6 and 
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CTh 16:9:2 and dating them at first to 329, and finally to 339. The 
two later laws originated indeed in one law, for they share the same 
legislator, addressee, date, and subject, the first terminated with 
"and other matters", the second opens with "after other matters"; 
but their combination with our law would necessitate an unjustified 
emendation of the legislator's name and the calendrical date. The 
emendation of the unmistakably corrupt consulate data, on the 
other hand, is certainly justified. Noethlichs accepts the traditional 
date, and considers this law to be Constantine's first law on the 
Jews. He suggests that the addressee was a contemporary Vicar of 
Italy, but this solution does not resolve all the identification and 
dating difficulties raised by this law. 

Three elements of the information provided in our law are vital 
to its correct dating: the names of Evagrius and 'Murgillo' and the 
calendrical date, 18 October. Evagrius held the office of praefectus 
praetorio from 326 on. 3 The reading 'Murgillo' is obviously cor
rupt, due to scriptorial interchanges of S and G or phonetical 
interchanges of Β and M. This name could be identified with one 
of the following localities: Mursella in upper Pannonia, Mursella in 
lower Pannonia, or Bergule on the road leading from Hadrianople 
to Constantinople. Examination of Constantine's itinerary after 
326 proves that 'Murgillo' is to be identified with Bergule, and that 
this law was given at that locality on 18 October 329, when Con-
stantine passed there on his way from Trier. 4 He was still in Ser-
dica on 29 September 329, but arrived in Heraclea by 25 October; 
he passed therefore in Bergule, which is on the road between these 
two places, on 18 October. 5 

In this law Constantine imposed the penalty of death at the 
stake on Jews persecuting Jewish converts to Christianity, while 
emphasizing that such persecutions were effectively taking place at 
that time. He could have obtained this information from the 
Comes Joseph, who told him about the persecutions he had suf
fered at the hands of the Jews on his conversion to Christianity.6 

The law also imposed penalties on proselytes and on Jews receiv
ing proselytes into their community. In its sharp antisemitic tone 
this law resembles the letter addressed by Constantine on 19 June 
325 to all the churches in the Empire, in which he publicized the 
resolution of the Council of Nicaea on the subject of Easter's 
date. 7 Both documents may have been drafted by the same man, 
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probably a clerical member of the court, yet one who did not 
belong to the professional legal staff serving there. 8 Eusebius prob
ably referred to this law when he recorded that Constantine pro
hibited Jews to possess Christian slaves under penalty of fine and 
emancipation of these slaves.9 If this measure formed a part of the 
original text of our law, it was probably omitted by Theodosius' 
editors in the codification stage. Constantine reissued the main 
substance of this law in 335 (see below No. 10). 

Codex Theodosianus, 16:8:1, cd. Mommsen, p. 887 

IMP. CONSTANTINUS A. AD EVAGRIUM* 

Iudaeis et maioribus* eorum et patriarchis* volumus intimari, quod, si 
quis post banc legem aliquem, qui eorum feralem fugerit sectam* et ad 
dei cultum respexerit, saxis aut alio furoris genere, quod nunc fieri 

s cognovimus, ausus fuerit adtemptare, mox flammis dedendus est et cum 
omnibus suis participibus concremandus.* Si quis vero ex populo* ad 
eorum nefariam sectam* accesserit et conciliabulis eorum* se 
adplicaverit, cum ipsis poenas meritas* sustinebit. 
DAT. XV KAL. NOV. MURGILLO CONSTANTINO A. IIII ET LICINIO IIII 

10 CONSS.* 

Codex Justinianus, 1:9:3, ed. Kriiger, p. 61 

IMP. CONSTANTINUS A. AD EVAGRIUM PP. 

Iudaeis et maioribus eorum et patriarchis volumus intimari, quod, si quis 
post hanc legem aliquem, qui eorum feralem fugerit sectam et ad dei 
cultum respexerit, saxis aut alio furoris genere, quod nunc fieri 

5 cognovimus, ausus fuerit attemptare, mox flammis dedendus est et cum 
omnibus suis participibus concremandus. 
D. XV K. NOV. MURGILLO CONSTANTINO A. IIII ET LICINIO IIII CONSS. 

EMPEROR C O N S T A N T I N E A U G U S T U S TO EVAGRIUS 

We want the Jews, their principals11 and their patriarchs12 informed, 
that if anyone—once this law has been given—dare attack by ston
ing or by other kind of fury one escaping from their deadly sect13 

and raising his eyes to God's cult, which as we have learned is being 
done now, he shall be delivered immediately to the flames and 
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NOTES 

1. The Fragmenta Vaticana were fragments of an important collection of 
legal texts, discovered in a palimpsest of the Vatican Library (Vatican MS. 5766). 
Mommsen was of the opinion that this work was compiled about 320, i .e . , under 
Constantine the Great. Others propose later dates, between 372 and 438 at the 
latest. Fragment No . 273 reproduced a law issued by Constantine in Milan on 19 
October 315: 'Data XIIII kal. Nov. Mediolano Constantino et Licinio conss.', 
"Given on the fourteenth day before the Calends of November in Milan, in the 
consulate of Constantine and Licinius." See P. F. Girard, Textes de droit romain, 
Paris 1923, p. 559. 

2. See Erhardt, pp. 127-190. 
3. See PLRE, I, pp. 284-285. 
4. The chronology of Constantine's itinerary is still only partly known, 

despite the advances made in this field since Seeck's studies. See P. Bruun, Studies 
in Constantinian Chronology (Numismatic Notes and Monographs, No . 146), New 
York 1961; D . Liebs, "Privilegien und Standezwang in den Gesetzen Konstantins," 
RIDA, Series 3 , X X I V (1977), p. 347 n. 210. Constantine undoubtedly stayed in 
Trier in late 328, left for the East in 329, arrived in Heraclea towards the end of the 
year, and passed the winter of 329/330 in Nicomedia. The reconstruction of his 
itinerary on the basis of the traditional dates of the laws in the Theodosian Code 
accepted in recent research is as follows: 

(1) 29 December 328—Trier (CTh 1:16:4, CTh 7:20:5). 
(2) 18 August 329—Serdica (CTh 5:10:1). Seeck emends to 319 (Regesten, 

p. 65) , while Bruun accepts the date transmitted by the Codex (Studies, p. 40). 
(3) 29 September 329—Serdica (CTh 12:1:6). Seeck emends to 319 (Re

gesten, p. 65), while Bruun retains the traditional date (Studies, p. 40). 
(4) 25 October 329—Heraclea (CTh 12:1:17). Constantine's arrival at Nico

media in the winter of 329/330 was celebrated by a gold coinage bearing the inscrip
tions 'Adventus Aug(usti) N(ostri)', "The arrival of our Augustus," 'Gaudium 
Augusti Nostri', "Delight of our Augustus," and 'Pietas Augusti Nostri', "Piety of 
our Augustus." See P. Bruun, The Roman Imperial Coinage, VII: Constantine and 
Licinius, London 1966, Nicomedia Nos . 161-168. Constantine's stay in Nicomedia 
was recorded in Chronicon Paschale, A d Annum 328, ed. L. Dindorf, Bonn 1832, 
p. 526, although the date there should be corrected to 329. This itinerary, Trier— 
Serdica—Heraclea—Nicomedia, allows us to accept the following emended dates 
of laws in the Theodosian Code: 

127 
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(5) 9 March 329—Sirmium (CTh 6:4:1). The date in Codex Theodosianus is 
320. See Seeck, Regesten, p. 60. 

(6) 15 March 329—Sirmium (CTh 2:16:1 and CTh 3:30:3). Both laws are 
dated in Codex Theodosianus to 326. Seeck emends to 329; see Regesten, pp. 21 ,64 . 

(7) 13 May 329—Naisus (CTh 11:27:1). The date in Codex Theodosianus is 
315. Seeck emends to 329. See Regesten, p. 54. 

(8) 29 May 329—Serdica (CTh 9:9:1). The date in Codex Theodosianus is 
326. Seeck emends to 329. See Regesten, p. 64. This emendation contradicts no. 9 
below. 

The emended dates that do not correspond to the proposed itinerary are as 
follows: 

(9) 25 July 329—Naisus (CTh 2:15:1 and CTh 2:16:2). All the Codex manu
scripts^—with the exception of MS Ο—date CTh 2:16:2 "in the consulate of Constan-
tine Augustus for the eighth time and of Constantius Caesar," i .e . , 329, on which 
year Constantine held the consulate for the eighth time and Constantius Caesar for 
the fourth. MS Ο gives the date as "the consulate of Constantine Augustus for the 
fourth time and Licinius," i .e . , 315. Mommsen believed that MS Ο transmitted the 
earliest version, which was later emended to 329 (the date given by the other manu
scripts) in order to maintain the chronological sequence of this chapter, for the law 
preceding it immediately is dated to 326. Yet Mommsen rejected the earlier date— 
315—too, because he identified Bassus, the law's addressee, with Septimius Bassus, 
Prefect of the City of Rome between 317 and 319, and emended the date accordingly 
to 319. Seeck, who adopted Mommsen's argument and conclusion, reinforced them 
by combining CTh 2:16:2 with CTh 2:15:1, dated by the Codex editors to 319, 
correctly, in Seeck's opinion. Furthermore, both laws were given in Naisus on 25 
July; see Regesten, p. 55. Bruun, too, combines these two laws but he prefers the 
date transmitted by most of CTh 2:16:2 manuscripts and consequently emends the 
date of CTh 2:15:1 to 329. The identification of the addressee of CTh 2:16:2 with 
Septimius Bassus, however, which convinced both Mommsen and Seeck to emend 
the law's date to 319, is no longer certain. New epigraphical evidence indicates that 
Iunius Bassus held the office of Praefectus Praetorio between 318-320 and 332-334, 
or, at the earliest, between December 317 and December 331. See A . Giardina, 
"L'Epigrafe di Iunius Bassus ad Aqua Viva e i criteri metodici di Godefroy," Heli-
kon, X I - X I I (1971-1972) , pp. 259, 264; Haehling, p. 289. The law's addressee could 
well be identified with this Iunius Bassus, and the traditional date—329—retained. 
This date contradicts the date of number 8, but corresponds to the dates of numbers 3 
and 7. 

(10) 3 August 329—Heraclea (CTh 11:30:13). The date given in the Codex 
is 326. Mommsen and Seeck emend to 329; see Regesten, p. 64. This emendation 
contradicts number 9, for it is highly improbable that Constantine covered the long 
way from Naisus to Heraclea in about a week. It also contradicts numbers 2 and 3, 
for it is again improbable that Constantine came to Heraclea before the 3 August, 
returned back west in order to be in Serdica on 18 August, perhaps on 29 Septem
ber as well, and turned eastward again. 

(11) 13 October 329—Constantinople (CTh 7:20:3). The date transmitted by 
the Codex is 320; Seeck emended it to 325. See Regesten, pp. 8 2 - 8 3 , 110. Bruun, 
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on the other hand, emended to 329, an emendation considered by Seeck, too; see 
Studies, p. 46. This emendation presupposes that Constantine left Serdica after 29 
September, made his way in forced marches to Constantinople and arrived there 
before 13 October, left for Heraclea and arrived there before 25 October, and then 
returned to Constantinople in order to cross the straits and go to Nicomedia (unless 
he crossed the Sea of Marmara from some point nearer to Heraclea). Such an 
itinerary would be highly improbable. 

We propose, therefore, the following itinerary: Trier—29 December 328; 
Sirmium—9 and 15 March 329; Naisus—13 May 329; Serdica—29 May (?), 18 
August, 29 September 329; Naisus (?)—25 July 329; Bergule—18 October 329; 
Heraclea—25 October 329; Nicomedia. 

5. Bergule, the present-day Liile Bergas, appears in the Itineraria Antonini 
Augusti, a list of road stations probably based on an administrative document. This 
list places Bergule on the road from Hadrianople to Heraclea, a road frequented by 
travellers coming from Italy, the Danube frontier zones, and the Balkans. See 
Itinera Romana, ed. O. Cuntz, I, Leipzig 1929, Nos . 137, 230, and 322. The Bor
deaux Pilgrim passed there on his way to Jerusalem in the early years of the fourth 
decade of the fourth century, and he named the locality 'mansio Virgoles', 'Vir-
goles station' (ibid., N o . 569). The distance between Bergule and Heraclea is 
estimated by the Itineraria at 47 to 48 'millia passuum', i .e . , about 70 kms ('mille 
passuum' = 1480 m.). Constantine covered this distance easily in 6 days at the 
utmost, between 19 and 24 October. 

6. See Epiphanius, Πανάριον, 30:4-12, ed. K. Holl, GCS, X X V , Leipzig 
1915, pp. 338-348. 

7. For this letter see Eusebius, Εις τον βίον τον μακαρίου Κωνσταντίνου 
βασιλέως, 111:17-20, ed. F. Winkelmann, Berlin 1975, pp. 89 -93 . 

8. See Ε . Volterra, "Intorao ad alcune costituzioni di Costantino," Rendi-
conti, XIII (1958), pp. 6 1 - 8 9 ; idem, "Quelques remarques sur le style des constitu
tions de Constantin," Melanges H. Livy-Bruhl, Paris 1959, pp. 325-334. 

9. Eusebius (above n. 7) , IV:27, p. 130. 
10. Evagrius' biography is still only partially known. Chastagnol classes him, 

in his list of praefecti praetorio, as a "regional" Praefectus Praetorio in the East, 
together with Ablavius, who held the "ministerial" office of Praefectus Praetorio in 
Court, from the beginning of 326 till the end of 336. Martindale, on the other hand, 
points to frequent changes in his position during this period. He certainly served as 
Praefectus Praetorio in the East from February 326 until the end of the year, when 
he was replaced by Valerius Maximus, and regained this office on the coming of 
Constantine to the East in 329. In 330 he was moved to Gaul, where he served as 
praefectus praetorio at the side of the young Constantine II in the years 330-331. 
His third tenure as Praefectus Praetorio in the East began in 336 and terminated in 
337, on Constantine's death. He may have served again as Praefectus Praetorio in 
Italy, Illyricum, and Africa at the side of Constans, from the end of 339 to the end 
of 340. See A . Chastagnol, "Les prefets du protoire de Constantin," REA, LXX 
(1968), pp. 321-352; Haehling, pp. 55 -57; J. R. Palanque, "Les profets du pretoire 
sous les fils de Constantin," Historia, IV (1955), pp. 255, 258-259, 263; PLRE, I, 
pp. 284-285. 
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11. Principals: the term 'maiores' is also known from two laws of Honorius 
and Theodosius from the years 415 and 416: "to Annas didascalus and the 'maiores' 
of the Jews" (see below, Nos . 42 and 43), from the Visigothic Commentary to CTh 
2:1:10 (see below, N o . 28), and from the Latin translation in the Authenticum to 
Novel N o . 146 from 553 (see below, No . 66). Our law distinguishes between 'mai
ores' and 'Patriarchae', yet the Visigothic Commentary replaced the term 'patriar-
chae' with the term 'maiores', due probably to the extinction of the Jewish Patriar
chate in Palestine and the reservation of this title to the Christian patriarchs. The 
evidence does not allow a clear definition of the nature of the maior's office, but this 
communal office seems to be analogous to the municipal office of the senior decuri-
ons (primates ordinis, primi curiae, decern primi curiales, and principals); see Jones, 
Empire, p. 731. The epigraphical discoveries in Rome testify, in effect, to the exis
tence of a small group of senior communal officials in Rome's Jewish community. 
They were probably the chief executive officials, distinguished from the other offi
cials by the title άρχων πάσης τιμής, and in Latin: 'archon alti ordinis'. See H. Leon, 
The Jews of Ancient Rome, Philadelphia I960, pp. 176-177. All communal officials 
(archons) are designated D^ttJiO in the Jewish sources, yet a restricted group of 
several D^TTA or D^ttttO or of a single ttttO is also known from these sources. 
Hence, probably, the distinction between UNO and jpt and TTKttJ ]pT in the 
sources. See Alon , Jews, I, pp. 179-183; idem, Studies in the Jewish History of the 
Second Commonwealth and the Mishnaic-Talmudic Period, Tel-Aviv 1958, pp. 3 1 5 -
316 (in Hebrew); Juster, I, pp. 443-447; S. Krauss, Synagogale Altertumer, Berlin 
1922, pp. 140-142; M. Schwabe, "A New Document relating to the History of the 
Jews in the 4th Century C .E . Libanius ep . l251(F) ," Tarbiz, I (1930), pp. 107-121 (in 
Hebrew). The 'maiores' in our law are, consequently, the senior archons in the larger 
communities, or the single D^ttttO governing smaller communities. 

12. Patriarchs: this term, in the plural, designates the patriarch and his 
household in Tiberias. This use is documented in both Jewish and non-Jewish 
sources. See Linder, pp. 119-120; M. Stern, Greek and Roman Authors on Jews 
and Judaism, II, Jerusalem 1980, p. 563. Some historians have suggested that the 
term "patriarchs" designated the "minor patriarchs," leaders of the more important 
communities in the Diaspora yet subordinate to the patriarch in Palestine, but the 
very existence of these "patriarchs" is still highly conjectural. See Linder, p. 119; 
Rabello, "Tribute," p. 228 n. 50 (and see below, No. 27). 

13. The term "sect" has no negative connotation in classical Latin. It desig
nates "school" in philosophical and juridical parlance, but also "party," "group," 
etc. It acquired a distinct negative sense when set over against "religion," e.g., in 
Diocletian's (?) edict against the Manichaeans: 'novellae et inauditae sectae' con
trasted with 'veteriores religiones'. See Mosaicarum et Romanarum Legum Colla-
tio, 15:3:3 ed. J. Baviera, Fontes Iuris Romani Antejustiniani, II, Florence 1964, p. 
580. This contrast became predominant in the Christian context of the later Em
pire, with the term "sects" designating those groups that remained outside the 
cadres of the Imperial universal Church, mainly Jews and heretics. This was its 
meaning in three laws received into Codex Theodosianus (CTh 16:8:2; 16:8:8; and 
16:8:9) and in Theodosius II's Third Novel. 

14. Death at the stake was the harshest manner of execution practiced in 
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Rome, under the Republic as well as under the Empire. It was applied to slaves 
and to freemen of the lowest classes. The crimes usually punished in this way were 
those considered particularly grave, such as desertion to the enemy, sacrilege, 
sodomy, incest, and coinage forgery. See Hitzig, PW, 1:8, 1900, s.v. Crematio, 
Cols. 1700-1702. 

15. The term 'populus' had unmistakable Christian connotations, mainly of 
Biblical origins. It designated "God's People" {populus Dei), i .e . , the universal 
Church, but it was also used in a more limited sense to designate lay Christians. See 
H. Janssen, Kultur und Sprache—Zur Geschichte der alien Kirche im Spiegel der 
Sprachentwicklung von Tertullian bis Cyprian, Nijmegen 1938, pp. 57-59; A . A . R. 
Bastiaensen, Observations sur le vocabulaire liturgique dans Vltiniraire d'Egirie, 
Nijmegen 1962, pp. 3 - 4 ; M. P. Ellebracht, Remarks on the Vocabulary of the 
Ancient Orations in the Missale Romanum, Nijmegen 1963, pp. 51 , 191. Neither of 
these two meanings was expressed by this term in our law. The more general 
meaning included the Jewish people to a certain extent, but our law posited a 
contrast between Jews and 'populus'. The limited sense was no more relevant in 
this context, for the legislator did not distinguish here between laymen and clergy. 
It is to be concluded, therefore, that the term carried here its traditional Roman 
political content, frequent enough in legal texts produced under the late Empire, 
and that it referred to the population of either the universal Empire or of particular 
cities and regions. See C. Dupont, "Sujets et citoyens sous le Bas-Empire romain 
de 312 a 565 apres J6sus-Christ," RIDA, Series 3 , X X (1973), p. 324. 

16. The term 'nefaria' is employed here with a strong connotation of "sacri
legious." Compare the Vulgata translation to / / Mace. 15:32: 'ostenso capite Ni-
canoris et manu nefaria quam extendens contra domum sanctam', "when Nicanor's 
head and his nefarious hand—which he raised against the holy house—were exhib
ited." Prudentius, again, contrasts 'nefas' with 'innocens' and 'fides': 'flevit negator 
denique / ex ore prolapsum nefas / cum mens maneret innocens / animusque serva-
ret fidem'. "Petrus, who repudiated Jesus, wept over the nefarius words lapsed 
from his mouth while his mind remained innocent and his spirit kept faith" (Liber 
Cathemerinon, 1:57-60, ed. M. P. Cunningham, CCSL, CXXVI, 1966, p. 5). This 
connotation is very close to the pagan sense of the term, namely violation of moral 
norms and sacrilege. 

17. Conventicles: 'Conciliabulum' was not an uncommon synonym to 'eccle-
sia', and it was used to designate churches until Constantine's time. See L. Voelkl, 
"Die konstantinischen Kirchenbauten nach den literarischen Quellen des Okzi-
dents," Rivista di archeologia Cristiana, X X X (1954), pp. 108-110, 136. On the 
other hand, the Church gradually reserved the term 'concilium' to its sanctuaries 
(CTh 16:2:4), and on the other, the term 'conciliabulum'—with its concomitant 
sense of ridicule—to the churches of the heretics (CTh 16:1:2 and 16:5:5) and the 
synagogues of the Jews. A clear decision on this matter is given in the Statuta 
Ecclesiae Antiqua, a fourth century canonical collection, canon 71: "The assemblies 
of heretics shall not be called 'ecclesia', but 'conciliabula' " (Η. T. Bruns, Canones 
Apostolorum et Conciliorum Veterum Selecti, I, Berlin 1839, p. 148). 

18. A reference to the punishments on proselytism (circumcision) evolved 
during the second and third centuries (see above, No . 6). Godefroy was of the 
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opinion, on the other hand, that our law left the choice of punishment to the 
judge's discretion, and that this legal situation lasted until the promulgation of law 
No. 12. Apostasy of Christians had not yet become a crime sanctioned by law. The 
first law to deal with apostasy through proselytism was probably enacted in 353 (see 
below, No . 12), while apostasy of Christians embracing paganism was first dealt 
with in a law from 381 (CTh 16:7:1). Both laws established determinate punish
ments on apostasy. Our law was applicable to Christian as well as pagan proselytes, 
both types being comprehended in the term 'populus' (see above, n. 15). 

19. Given . . . time: 18 October 315. 

BIBLIOGRAPHY 
Godefroy, VI: 1, pp. 237-240; Seeck, "Zeitfolge," p. 240; Juster, I, p. 441 n. 

3; p. 442 n. 3; pp. 443-447; Seeck, Regesten, p. 48; Browe, p. 118 n. 43; Seaver, p. 
32; Dorries, p. 170; A . Ehrhardt, "Constantin des Grossen Religionspolitik und 
Gesetzgebung," ZSSRG, RA, LXXII (1955), pp. 182-183; Noethlichs, pp. 33-34; 
Linder, pp. 103-106, 131-135 (in Hebrew); Reichardt, pp. 20, 26; Vogler, pp. 50, 
54, 63. 

9 
Exemption from Liturgies to Holders of Religious Offices 

Constantine the Great 
29 November-1 December 330 

This law was given by Constantine the Great in two versions: 
(A) A version given in Constantinople on 29 November 330 

and addressed to Ablavius, Praefectus Praetorio in the East. This 
version has been preserved in Codex Theodosianus (CTh 16:8:2). 

(B) A version given in Constantinople on 1 December 330 and 
addressed to the holders of religious offices in the synagogues. It 
was received throughout the Empire in the course of the follow
ing year, in 331. It has been preserved in Codex Theodosianus 
(CTh 16:8:4). While version A was preserved in some detail, 
version Β consists of only a brief and general summary. Nuyens 
believes that they represented two separate laws, the first dating 
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from 330 and the second—a reissue and confirmation of the first 
law—from 331. 

Constantine ordered in this law that holders of religious offices 
in the communities, those subordinate to the jurisdiction of the 
patriarchs and the Sanhedrin in Palestine, should continue to enjoy 
the exemption from personal-civil liturgies. Those who were not 
decurions at the time of the law's enactment were to enjoy a 
comprehensive exemption, while those who were decurions at that 
time could enjoy only a partial exemption, covering the transporta
tion liturgy only. Constantine had already legislated on this subject 
in 321 (see above, No. 7), but the present law specified that the 
exemption was restricted to holders of religious offices subordinate 
to the patriarchs and the Sanhedrin, and it omitted the previous 
limitation on the number of the exempted to two or three in every 
curia. He obviously wanted to regularize the process of granting 
exemptions by transferring the powers to exempt, to a great ex
tent, to the autonomous Jewish authorities in Palestine, adopting 
what had already become a long-established custom in the Eastern 
provinces.1 The whole problem was handled analogous to the 
treatment of the Christian clergy: the Jewish "clergy," similar to 
the Christian clergy, was represented as "dedicating itself," living 
in the cadres of a "sect" and presiding over the "law"; it merited, 
consequently, privileges that allowed it to devote itself to the cult 
and to the "law." Arcadius confirmed, indeed, that the exemp
tions granted to the Jews by Constantine and his heirs were identi
cal to those granted the Christian senior clergy (CTh 16:8:13 from 
397; see below, No. 27). The importance of this exemption should 
best be appreciated on the background of the authorities' consis
tent efforts to restrict the entry of decurions to the Christian 
clergy, and to prevent the abuse of clerical privileges in evasion of 
liturgies.2 

Two principles embodied in this law deserve particular attention: 
(A) The law amounted to a recognition by the Imperial govern

ment of the Palestinian patriarchs and Sanhedrin as the supreme 
authority over the diaspora Jews. In this perspective all communal 
and synagogue officials were held subordinate to the patriarch, and 
nominations to office in the diaspora rested on the authority of the 
patriarch and the Sanhedrin. 
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(Β) It established the communal officials as a privileged group 
in regard to the Imperial system of liturgies. In this respect the 
Jewish "clergy" was placed in a position similar to that of the 
pagan priesthood and most probably also to that of the Christian 
clergy. 

This law was supplemented by additional legislation on the 
decurionate by Constantius, Valentinian and Valens, Arcadius and 
Honorius (see below, No. 27). It was used as model by the drafts
men of No. 27 in 397, whose text follows closely the earlier version 
(ibid.). Theodosius' editors erred in the place they alloted it in the 
Codex, for they located it between a law they dated to 315 and 
another dated 321. 

Codex Theodosianus, 16:8:2, cd. Mommsen, p. 887 

IDEM A. AD ABLAVIUM* P(RAEFECTUM) P(RAETORI)0 

Qui devotione tota synagogis Iudaeorurn patriarchis vel presbyteris* se 
dederunt et in memorata secta degentes legi ipsi praesident, inmunes ab 
omnibus tarn personalibus quam civilibus* muneribus perseverent, ita ut 

5 illi, qui iam forsitan decuriones sunt, nequaquam ad prosecutiones* ali-
quas destinentur, cum oporteat istiusmodi homines a locis in quibus sunt 
nulla conpelli ratione discedere*. Hi autem, qui minime curiales sunt, 
perpetua decurionatus immunitate potiantur. 
DAT. Ill KAL. DECEMB. CONSTANT(INO)P(OLI) GALLICANO ET 

10 SYMMACHO CONSS.* 

T H E SAME A U G U S T U S TO A B L A V I U S , PRAEFECTUS PRAETORIO 

Those who dedicated themselves with complete devotion to the 
synagogues of the Jews, to the patriarchs or to the Presbyters, 4 and 
while living in the above-mentioned sect, it is they who preside over 
the law, shall continue to be exempt from all liturgies, personal as 
well as civil; 5 in such a way that those that happen to be decurions 
already shall not be designated to transportations 6 of any kind, for it 
would be appropriate that people such as these shall not be com
pelled for whatever reason to depart from the places in which they 
are. 7 Those however, who are definitely not decurions, shall enjoy 
perpetual exemption from the decurionate. 
G I V E N O N T H E THIRD D A Y BEFORE T H E C A L E N D S OF DECEMBER AT C O N 

S T A N T I N O P L E I N T H E C O N S U L A T E OF GALLIC A N U S A N D S Y M M A C H U S . 8 
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Codex Theodosianus, 16:8:4, ed. Mommsen, p. 887 

IDEM A. HIEREIS* ET ARCHISYNAGOGIS* ET PATRIBUS SYNAGOGARUM* 

ET CETERIS, QUI IN EODEM LOCO* DESERVIUNT 

Hiereos et archisynagogos et patres synagogarum et ceteros qui 
synagogis deserviunt, ab omni corporali munere liberos esse 

5 praecipimus. 
DAT. KAL. DEC. CONSTANT(INO)P(OLI) BASSO ET ABLAVIO CONSS.* 

T H E SAME A U G U S T U S TO T H E P R I E S T S , 9 T H E A R C H S Y N A G O G U E S , 1 0 

FATHERS OF S Y N A G O G U E S 1 1 A N D T H E OTHERS W H O SERVE IN T H E SAME 

P L A C E 1 2 

We order that the priests, archsynagogues, fathers of synagogues, 
and the others who serve in synagogues shall be free from all corpo
ral liturgy. 
G I V E N O N T H E C A L E N D S O F DECEMBER AT C O N S T A N T I N O P L E , IN T H E 

C O N S U L A T E O F BASSUS A N D A B L A V I U S . 1 3 

NOTES 
1. Compare the law from 5 February of the same year (CTh 16:2:7), which 

granted exemption from liturgies to Christian clerics 'ad similitudinem Orientis', 
"in the manner of the East." 

2. See C. Dupont, "Les privileges des clercs sous Constantin," RHE, LXII 
(1967), pp. 729-752; T. G. Eliot, "The Tax Exemptions Granted to Clerics by 
Constantine and Constantius II," Phoenix, XXXII (1978), pp. 326-336; J. Gaude-
met, "Constantin et les curies municipales," Iura, II (1951), pp. 55-56; A. M. 
Rabello, "I privilegi dei chierici sotto Costantino," Labeo, XVI (1970), pp. 384 -
389. 

3. Flavius Ablavius, one of Constantine's closest and more influential 
Christian counsellors, served as a "ministerial" praefectus praetorio at Constan
tine's side from 13 September 329 until 337. See A . Chastagnol, "Les prefets du 
protoire de Constantin," REA, L X X (1968), pp. 321-352; W. Ensslin, PW, 1:44, 
1954, s.v. Praefectus Praetorio, Cols. 2497, 2500; Haehling, pp. 57-58; PLRE, I, 
s.v. 

4. Presbyters were members of the Sanhedrin. In the Diaspora communi
ties the term designated members of the community's 'gerusia', yet the legislator 
associated here the "Presbyters" with the patriarchs as heads of a priestly hierar
chy, authorized to confirm and reject the lower officials of the synagogue; these 
"Presbyters" should be identified, therefore, with the members of the Palestinian 
Sanhedrin. See Linder, pp. 120-122. 

5. Civil: a problematical passage. The legislator seems to be granting ex-
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emption from all liturgies, 'ab omnibus . . . muneribus', emphasizing the compre
hensiveness of this exemption in a subordinate clause 'tarn . . . q u a m \ but instead 
of designating separate types of liturgies that cover the whole field of liturgies this 
clause referred to types that overlap occasionally, and whose combination did not 
achieve completeness. 'Munera personalia', "Personal liturgies," are not opposed 
to 'munera civilia', but to 'munera patrimoniorum', "Property liturgy," for personal 
liturgies were carried out personally, while property liturgies were carried out 
through payment. The intermediate category of 'munera mixta', "mixed liturgies," 
included personal duties as well as financial payments. See the definitions attri
buted to Hermogenian (Dig. 50:4:1) and to Charisius (Dig. 50:4:18). The term 
'civilis' usually designated, in the context of liturgies, 'munera civilia', namely litur
gies imposed by the cities for their own needs, while 'munera publica', "public 
liturgies," were imposed by the State for State needs. This distinction became 
progressively blurred with the integration of the cities and the municipal authorities 
in the Imperial government system, and with the imposition of State functions on 
municipal authorities. The two types of liturgies, originally distinct, were destined 
to lose their specific identities and merge together, but "civil liturgies" were not 
contraposed with "personal liturgies." "Civil liturgies" were divided, however, into 
the three categories of personal, property, and mixed liturgies. It is possible, there
fore, that the original version of our law limited the exemption to civil-personal 
liturgies only, a category that fits well the arguments adduced by the legislator, and 
that the text acquired its more general sense as a result of a corruption introduced 
during the process of its transmission. For the meanings of 'civilis', consult J. 
Gaudement, " 'Civilis' dans les textes juridiques du Bas-Empire," Festschrift H. 
Lewald, Basel 1953, pp. 45 -53 . 

6. Transportations: mainly a liturgy of food transportation for army needs, 
but also transportation of State-owned gold, animals, prisoners, etc. The responsi
bility for the transported objects lay on the transporter. Jewish sources designated 
it as an 'angaria' duty. See A . Marmorstein, "The Age of R. Johanan and the 
'Signs of the Messiah'," Tarbiz, III (1932), pp. 161-180 (in Hebrew); D . Sperber, 
"Angaria in Rabbinic Sources," L'Antiquiti classique, XXXVIII (1969), pp. 164-
168. The Palestinian Talmud records the case of R. Zeira, who was obliged to 
perform an 'angaria' of myrtle transportation to the palace (PT, Berakoth 1:1:6:1). 
The term 'prosecutor' appears in a Hebrew transcription ymU'lpU'lD in Midrash 
Tehillim 17:3 (Buber ed. , p. 126). See also D . Sperber, "Anecdota," Sinai, 
LXXVIII (1975/76), pp. 4 5 - 4 6 (in Hebrew). Sperber hesitates to accept the impli
cation of that passage that transporters were given a certain coercive power, but the 
text of CTh 12:8:1, which dealt with the liturgy of gold transportation, clearly 
proves that such powers were expressely given in the nomination document. 

7. They are: the exemption of synagogue officials was explained, in this 
law, by the legislator's wish that the cult should not be interrupted. Compare a 
petition presented by Egyptian priests in 171, with the complaint that they were 
forced to leave their temple and work in mending river embankments at a great 
distance from their temple παρά τό έθος, "contrary to custom." The Strategos was 
asked to put an end to the practice and allow them to work in the vicinity of their 
village, so that they could assure the daily cult. For the text of this petition see E. 
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H. Gilliam, "The Archives of the Temple of Soknobraisis at Bacchias," Yale Classi
cal Studies, X (1947), pp. 250-254. 

8. Given . . . Symmachus: 29 November 330. 
9. Priests: the legislator used the Greek term in a Latin transcription. It 

designated, probably, all the community officials, analogous to the pagan priest
hood and the Christian clergy. 

10. Although the office of Archysynagogue is sufficiently documented in 
Jewish and Roman sources, and especially in epigraphic sources, its true nature is 
still largely unknown. It seems that the Archysynagogue functioned mainly in the 
spiritual sphere, and that he was responsible for maintaining the synagogal cult, but 
he may have been active also in more practical matters, particularly those con
cerned with the synagogue's buildings and properties. See CI J, I, pp. X C V I I -
XCIX; Juster, I, pp. 450-453; S. Krauss, Synagogale Altertumer, Berlin 1922, pp. 
114-121; H. J. Leon, The Jews of Ancient Rome, Philadelphia I960, pp. 171-172; 
B. Lifshitz, "Functions et titres honorifiques dans les communautos juives," Revue 
biblique, LXVII (1960), p. 58. 

11. The term 'pater synagogae' was probably purely honorific, devoid of any 
effective function, although our law seems to indicate such functions. 

12. The same place: as our law appeared in Codex Theodosianus after CTh 
16:8:3, addressed to the decurions of Cologne (see above, No. 7) , some historians 
deduced that this law was addressed to that city. Closer study of the combination of 
both terms—'locus', "place," and 'deservire', "to serve"—in our law indicates, 
however, that it was addressed to all synagogue officials in the Empire. This mean
ing becomes clear once the title is seen as a summary of the law, which referred to 
'qui synagogis deserviunt' in their two complementary aspects, both "those that 
serve in synagogues" and "those that serve the synagogues." The term 'locus', in 
plural 'loca', designated cult-buildings and consecrated edifices in general, accord
ing to the definition given by Isidor of Sevilla: 'De aedificiis sacris. Sacra sunt loca 
divinis cultibus instituta, utpote ea in quibus altaria litantibus de more pontificibus 
consecrantur'. "On sacred edifices. Sacred places are those instituted for the divine 
cults, that is, places in which altars are consecrated by priests who offer sacrifices 
according to custom." See Etymologiae, XV:4, ed. W. M. Lindsay, II, Oxford 
1966. In a more specific sense this term designated both churches (see below) and 
synagogues. In 368 (or 370, or 373) the legislator defined synagogues as 'loca 
religionum' (see below, No . 14). The clause "that serve the synagogues" corre
sponds to the similar clause in the law addressed to Ablavius, expressing the same 
idea in different terms. Similar expressions are found in texts dealing with Christian 
clergy dedicated to Christian cult, e .g . , in Cyprian's letters. See St. Cyprien, Corre-
spondance, 1:1, ed. Bayard, I, Paris 1925, p. 2; LXXII:2:2, ibid., II, Paris 1925, p. 
261. The combination of 'locus' with 'deservire', found in our law, appeared in 
numerous Christian texts, such as the law issued in the names of Gratian, Valentin-
ian, and Theodosius in 380, which granted exemption from capitation-tax to all 
those who are 'custodes ecclesiarum . . . vel sanctorum locorum ac religiosis obse-
quiis deservire', "guardians of the churches and of the sacred places . . . who serve 
the religious cults" (CTh 16:2:26). See also a letter by Gregory I in 595, referring to 
mass celebrated 'a presbyteris ecclesiae tuae in sancto loco deservientibus', "by the 
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presbyters of your church, who serve in the sacred place." Later Gregory I men
tioned, in the same manner, the monks serving in the oratory: 'monachis in eodem 
loco deservientibus'. See Gregorius I, Registrum Epistolarum1, V:50, ed. P. Ewald 
& L. M. Hartmann, Monumenta Germaniae Historica, Epistolae, V, 1957, pp. 3 4 9 -
350. It is possible that the Christian term derived from the Jewish terms mp)3 and 
ΓΠΓ1Κ—in Hebrew and in Aramaic—commonly employed to designate syna
gogues. See J. Naveh, On Stone and Mosaic: The Aramaic and Hebrew Inscriptions 
from Ancient Synagogues, Tel-Aviv 1978, pp. 10, 22, 34, 48, 54, 77, 95, 99-101 (in 
Hebrew). 

13. Given . . . Ablavius: 1 December 331. This date is erroneous, for it 
combines elements of two different dates, of the giving of the law and of its 
promulgation. It should be corrected, according to Seeck, as follows: "Given on 1 
December at Constantinople, in the consulate of Gallicanus and Symmachus (330); 
promulagted in the consulate of Bassus and Ablavius (331)." Combinations of this 
type were quite common when laws were given towards the end of the year and 
promulgated in the course of the following year. See Seeck, Regesten, p. 83. 

BIBLIOGRAPHY 
Godefroy, VI:1 , pp. 240-243; Seeck, "Zeitfolge," p. 241; idem, Regesten, 

pp. 83, 180; Ferrari dalle Spade, "Privilegi," pp. 107-109; Seaver, pp. 3 0 - 3 1 ; 
Dorries, pp. 195-196; Noethlichs, pp. 35 -36 ; M. Nuyens, Le statut obligatoire des 
decurions dans le droit constantinien, Louvain 1974, pp. 200-202, 209; Archi, pp. 
64-65; Avi-Yonah, p. 163; Reichardt, p. 21; Vogler, pp. 4 2 - 4 3 , 63-64 . 

10 
Prohibition of Circumcision of Non-Jewish Slaves and of 

Persecution of Jewish Converts to Christianity 
Constantine the Great 

21 October 335 

This law was given by Constantine the Great on 21 October 335 at 
Constantinople and promulgated at Carthage on 9 March 336. Al
though it has been preserved only in the version addressed to 
Felix, Praefectus Praetorio of the diocese of Africa, it was cer
tainly issued as a general law, with identical copies sent to the 
governors of the other dioceses as well. With the exception of one 
paragraph near its end, the text of the law has been entirely pre-
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served in Constitutio Sirmondiana No. 4. The editors of Codex 
Theodosianus received the last part of the law and divided it into 
two texts, both partial and abridged {CTh 16:8:5 and CTh 16:9:1), 
but sharing the same legislator, addressee, date of issue, place of 
issue, and date of promulgation. CTh 16:9:1 terminates with the 
words "and other matters," while CTh 16:8:5 opens with "after 
other matters" and terminates with "and other matters." Both 
texts were explained in the Visigothic Commentary and received 
into the Breviarium of Alaric II {CTh 16:8:5 = Brev. 16:3:1; CTh 
16:9:1 = Brev. 16:4:1). One short clause from CTh 16:9:1 was 
incorporated into CJ 1:10:1 (see below, No. 11). 

The law deals with two matters: 
(A) Prohibition of circumcision of non-Jewish slaves purchased 

by Jewish masters. Circumcised slaves of this kind were to be 
freed. 

(B) Prohibition of persecution by Jews of converts to Christian
ity. Those found guilty were to be punished according to the grav
ity of their crime. 

The legislator's statement that this law repeated a previous law 
should be seen, probably, as a reference to the law he gave on 18 
October 329 (No. 8). Granting freedom to circumcised non-Jewish 
slaves conformed to Constantine's known tendency to manumit 
slaves by law {lege), either as recompense or in order to punish 
their masters,1 and it does not deviate from classical law (see Vol-
terra, pp. 87-89). Theodosius' editors reworked the protection 
clause in an 'accusativus cum infinitivo' construction, blurring its 
precise original meaning and opening this law to an erroneous 
reading and interpretation, as if it granted the Jews protection 
from converts. Such erroneous interpretation was documented 
from the early Middle Ages, and even an excellent humanist like 
Baronius failed to notice that it subverted the authentic content of 
the law.2 

Constitutio Sirmondiana 4, ed. Mommsen, pp. 910-911 

IMP. CONSTAhTTINUS AD FELICEM* PRAEFECTUM PRAETORII 

lam dudum quidem constitutionis nostrae saluberrima sanctio* 
promulgate est, quam nostrae repetitae legis veneratione geminamus, ac 
volumus, ut, si quispiam Iudaeorum Christianum mancipium vel 
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s cuiuslibet altcrius scctae mercatus circumcidere non perhorruerit, cir-
cumcisus quidem istius statuti* mensura libertatis conpos effectus 
eiusdem privilegiis potiatur: non fas Iudaeo sit qui circumciderit man-
cipium generis memorati in obsequium servitutis retinere. Illud etenim 
hac eadem sanctione praecipimus, ut, si quispiam Iudaeorum reserans 

10 sibi ianuam vitae perpetuae Sanctis se cultibus mancipaverit et 
Christianus esse delegerit, ne quid a Iudaeis inquietudinis vel molestiae 
patiatur. Quod si ex Iudaeo Christianum factum aliquis Iudaeorum 
iniuria putaverit esse pulsandum, volumus istiusmodi contumeliae 
machinatorem* pro criminis qualitate commissi* poenis ultricibus 

!5 subiugari, Felix parens carissime.* Quare divinitatis affectu confidimus 
ipsum* in omni orbe Romano qui nostri debita veneratione servata : ac 
volumus, ut excellens sublimitas tua litteris suis per dioecesim* sibi 
creditam commeantibus iudices* moneat instantissime huiuscemodi 
debitam reverentiam custodiri. 

20 DATA XII KAL. NOVEMB. PROPOSITA VII ID. MART. CARTHAGINE 

NEPOTIANO ET FACUNDO CONSS.* 

E M P E R O R C O N S T A N T I N E T O F E L I X , 3 P R A E F E C T U S P R A E T O R I O 

Indeed, a long time ago was published the most salutary sanction 4 

of our law, which we renew by the veneration of our repeated law; 
it is our wish that if one of the Jews shall not be horrified from 
buying and circumcising a Christian slave or of any other sect what
soever, the circumcised slave shall be made, by measure of this 
statute, 5 participant in liberty and acquire its privileges; it shall not 
be lawful for a Jew who has circumcised a slave of the aforemen
tioned kind to retain him in slavery's obedience. This in fact we 
order in this same sanction, that if one of the Jews shall unlock for 
himself the door of eternal life, shall bind himself to the holy cults 
and choose to be Christian, he shall not suffer ought of harassment 
or molestation in the hands of the Jews. For if anyone of the Jews 
shall consider that a Jew who became Christian should be attacked 
and injured, we want the instigator 6 of such contumely to be sub
jected to avenging punishments commensurate with the nature of 
the crime committed, 7 Felix our dearest father. 8 We trust therefore 
in the Divinity's love that he . . . 9 in the entire Roman world, 
which, maintaining the veneration due to us; and we want your 
Excellent Sublimity to warn most earnestly the judges, 1 0 in letters 
circulating throughout the diocese 1 1 entrusted her, that this due rev
erence should be kept. 
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G I V E N O N T H E T W E L F T H D A Y BEFORE T H E C A L E N D S O F N O V E M B E R , P U B 

L I S H E D O N T H E S E V E N T H D A Y BEFORE T H E IDES OF MARCH AT C A R T H A G E , 

IN T H E C O N S U L A T E O F N E P O T I A N U S A N D F A C U N D U S . 1 2 

Codex Theodosianus, 16:9:1 (= Breviarium, 16:4:1), cd. Mommsen, pp. 895-896 

IMP. CONSTANTINUS A. AD FELICEM P(RAEFECTUM) P(RAETORI)0 

Si quis Iudaeorum Christianum mancipium vel cuiuslibet alterius sec-
tae* mercatus circumciderit, minime in servitute retineat circumcisum, 
sed libertatis privilegiis, qui hoc sustinuerit, potiatur. Et cetera. 

5 DAT. XII KAL. NOV. CONSTANTTN(0)P(OLI); P(RO)P(OSITA) VIII ID. MAI. 

CART(HA)G(INE) ΝΕΡΟΤΙΑΝΟ ET FACUNDO CONSS.* 

INTERPRETAΉO. 

Si quis Iudaeorum servum Christianum vel cuiuslibet alterius sectae 
emerit et circumciderit, a Iudaei ipsius potestate sublatus in libertate per-

io maneat. 

EMPEROR C O N S T A N T I N E A U G U S T U S TO FELIX, PRAEFECTUS PRAETORIO 

If one of the Jews shall buy and circumcise a Christian slave or of 
any other sect,13 he shall on no account retain the circumcised in 
slavery, but he who suffered this shall acquire the privileges of 
liberty. And other matters. 
G I V E N O N T H E T W E L F T H D A Y BEFORE T H E C A L E N D S OF N O V E M B E R AT 

C O N S T A N T I N O P L E ; P R O M U L G A T E D O N T H E EIGHTH D A Y BEFORE T H E IDES 

OF M A R C H AT C A R T H A G E , I N T H E C O N S U L A T E O F N E P O T I A N U S A N D 

F A C U N D U S . 1 4 

C O M M E N T A R Y 

If one of the Jews shall buy and circumcise a Christian slave or of 
any other sect, he shall be raised up from that Jew's power and 
remain in liberty. 

Codex Theodosianus, 16:8:5 (= Breviarium, 16:3:1), ed. Mommsen, p. 888 

IDEM A. AD FELICEM P(RAEFECTUM) P(RAETORI)0 

Post alia: Eum, qui ex Iudaeo Christianus factus est, inquietare Iudaeos 
non liceat vel aliqua pulsare iniuria, pro qualitate commissi istiusmodi 
contumelia punienda. Et cetera. 

5 DAT. XI KAL. NOV. CONSTAN(TINO)P(OLr), P(RO)P(OSITA) VIII ID. MAI. 

ΝΕΡΟΤΙΑΝΟ ET FACUNDO CONSS.* 
Haec lex interpretatione non eget. 
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T H E SAME A U G U S T U S TO F E L I X , PRAEFECTUS PRAETORIO 

After other matters. It shall not be permitted that Jews harass or 
attack in any kind of injury him who became Christian from Jew. 
The contumely should be punished according to the nature of the 
crime committed. And so on. 
G I V E N O N T H E E L E V E N T H D A Y BEFORE T H E C A L E N D S OF N O V E M B E R AT 

C O N S T A N T I N O P L E , P R O M U L G A T E D O N T H E EIGHTH D A Y BEFORE T H E IDES 

O F M A Y , I N T H E C O N S U L A T E OF N E P O T I A N U S A N D F A C U N D U S . 1 5 

This law does not require a commentary. 

NOTES 
1. See particularly C. Dupont, Les constitutions de Constantin et le droit 

privi au dibut du IVe siicle, Rome 1968, pp. 47-48; also F. d'Ippolito, "Concessi
o n pubbliche di liberta," Labeo, X (1964), pp. 38-46. 

2. C. Baronius, Annates Ecclesiastici ad A.D. 336, par. 75, IV, Bar-le-Duc 
1865, p. 303. 

3. Felix was Praefectus Praetorio in the diocese of Africa, he followed 
Lucius Arradius Valerius Proculus, who held this office in the years 331-332, and 
preceded Gregorius, who served from 21 July 336 until 4 February 337. Felix's term 
of office is documented from 18 April 333 until 9 March 336. See A . Chastagnol, 
"Les preTets du protoire de Constantin," REA, LXX (1968), pp. 346, 352; C. 
Dupont, "Constantin et la prefecture d'Afrique," Studi Grosso, II, Turin 1968, pp. 
521-522, 525-529; PLRE, I, s.v. 

4. The general sense of the term 'sanctio' is "law," "decree," but it ap
pears also in the more limited meaning of an instruction comprised in a law, 
particularly instructions dealing with the law's operational aspects, i .e . , determina
tion of penalties, prohibition of repeal through later legislation, and grants of 
impunity in regard to previously enacted contradictory laws. 

5. The term 'statutum' is analogous to the term 'constitutio', "Imperial 
law" (see above, the beginning of the text). Ulpian employed it as synonymous to 
"rescript" in a passage dealing with the distinction between Imperial rescript and 
municipal law: * . . . quia generalia sunt rescripta et oportet imperialia statuta suam 
vim optinere et in omni loco valere', "for rescripts are general, and it is necessary 
that Imperial statutes maintain their force and be valid everywhere" (Dig. 
47:12:3:5). 

6. Instigator: the term 'machinator' here has an unmistakable negative con
notation of a conspirator, an instigator of evil and criminal deeds. Compare Ul-
pian's interpretation of the term 'dolus malus': 'Dolum malum Servius quidem ita 
definit machinationem quandam alterius decipiendi causa, cum aliud simulatur et 
aliud agitur. Labeo autem . . . sic definit dolum malum esse omnem calliditatem 
fallacem machinationem ad circumveniendum fallendum decipiendum alterum ad-
hibitam. Labeonis definitio vera est'. "Servius defined 'dolus malus' in this way: a 
certain machination to deceive another, when a person pretends to do one thing 
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and does the other. While Labeo . . . defined in this way: 'dolus malus' is any act 
of cunning, deceit, machination destined to mislead, deceive, and ensnare the 
other. Labeo's definition is right" (Dig. 4:3:2). The same meaning appeared in 
legislative texts. Valerian and Gallien denned falsifiers of testaments as 'machina-
tores falsi', in a rescript from 259 (CJ 9:22:8), while Theodosius I defined embez
zlers of State revenues as 'machinatores praedarum' in a law from 30 November 381 
(CTh 10:24:3). 

7. Crime committed: this passage proves that the legislator considered at
tacks on Jewish converts to Christianity as both 'iniuria' and 'contumelia', two 
terms accepted as synonyms in classical law. He combined, in this way, elements 
typical to the two original concepts, physical injury as well as moral damages. See 
M. Bretone, "Ricerche Labeoniane—Iniuria e ύβρις," Rivista difilologia e di istru-
zione classica, O i l (1975), pp. 413-429; R. Wittmann, "Die Entwicklungslinien 
der klassischen Iniurienklage," ZSSRG, RA, XCI (1974), pp. 285-359. 

8. Father: this title is well-documented in Roman legislative texts. See 
below, Nos. 35 and 38. It was translated by the Greek term πατήρ βασιλέως; 
compare the use of this term by Menander the Protector in the sixth century (C. 49, 
ed. L. Dindorf, Historici Graeci Minores, II, Leipzig 1871, p. 100). The Greek term 
appears in Gen. R. to Gen. 45:8: DT^On ]ΤΊ15!Λ—1*0 O^um, and in one manu
script OW^OnVUJD^ (93:11, Theodor-Albeck ed. , Berlin 1902/3-1928/29, p. 1160. 

9. A corruption due to an omission. The original text certainly expressed, 
in this place, the legislator's confidence that that convert should rest secure and 
unmolested in all parts of the Roman Empire, and that the reverence due to 
Imperial legislation should be maintained. 

10. 'Judex' has here the post-Classical meaning of "governor." 
11. At that time the diocese of Africa comprised the following provinces: 

Valeria Byzacena, Numidia Cirtensis, Numidia Militiana, Mauritania Caesariensis, 
Proconsularis Zeugitana, and Mauritania Sitifensis. In the years 331-337 it was 
governed by a praefectus praetorio. See Chastagnol (above, n. 3) , p. 346; Dupont 
(above, n. 3); Kornemann, PW, 1:9, 1903, s.v. Diocesis, Col. 733. 

12. Given . . . Facundus: given on 21 October, promulgated on 9 March 
336. 

13. Sect: Solazzi classifies this clause with the interpolations added to the 
text prior to its codification by Theodosius II. 

14. Given . . . Facundus: given on 21 October; promulgated on 8 May 336. 
The calendric date of the promulgation is corrupt, and should be corrected to 9 
March, as in Constitutio Sirmondiana No . 4. 

15. Given . . . Facundus: given on 22 October; promulgated on 8 May 336. 
Both calendric dates are corrupt, and should be emended as in Constitutio Sirmondi
ana No . 4. 
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stitutionen im Codex Theodosianus," ZSSRG, RA, X X X I V (1913), pp. 7 - 8 ; 
Juster, II, p. 72; Seeck, Regesten, p. 183; Browe, p. 118; S. Solazzi, "Ancora 
glossemi e interpolazioni nel Codice Teodosiano," SDHI, NS, XIII -XIV (1947-
1948), pp. 237-238; Seaver, p. 31; D o m e s , p. 203; E. Volterra, "Intorno ad alcune 
costituzioni di Costantino," Rendiconti, XIII (1958), pp 87-89; C. Dupont, "Le 
domaine goographique d'application des textes constantiniens," Iura, XVIII (1967), 
p. 32; Noethlichs, pp. 36 -39 ; Linder, pp. 107-108, 131-135; Avi-Yonah, pp. 162-
163; Rabello, Legal Condition, p. 407 n. 137; Η. H. Anton, "Kaiserliches 
Selbstverstandnis in der Religionsgesetzgebung der Spatantike und papstliche Herr-
schaftsinterpretation im 5. Jahrhundert," Zeitschrift fur Kirchengeschichte, 
LXXXVIII (1977), p. 44; Reichardt, pp. 2 1 - 2 2 , 26; Haehling, p. 356; Vogler, pp. 
53-54 , 64, 73. 

11 
Prohibition on Buying and Proselyting Non-Jewish Slaves 

Constantine II 
13 August 339 

This law, given by Constantine II on 13 August 339, was addressed 
to Evagrius. It has been preserved in two texts in Codex Theodo
sianus, CTh 16:8:6 and CTh 16:9:2. Some of the more reliable 
manuscripts of the Codex give the name of Constantine as the 
legislator of CTh 16:9:2, and one manuscript (E) refers in this 
context to Constantine the Great by designating him, in this law's 
inscription, as 'idem', for the preceding law (CTh 16:9:1) has the 
explicit name of Constantine the Great in its inscription. Manu
scripts YDO date this law to 13 August "in the consulate of Con-
stantius and Constans," i.e., in 339, while manuscript Ε transmits 
a corrupt date: "in the second consulate of Constantine Augus
tus," i.e., 312. Another corruption is evident in the subscription of 
MS V, where the copyist used the abbreviation 'constantp'—i.e., 
Constantinople—instead of either 'Constant.' or 'Const.' to desig
nate Constantius, and arrived, consequently, at the corrupt read
ing "in the consulate of Constantinople Augustus." The evidence 
points, therefore, to Constantine II as the legislator of CTh 16:9:2, 
and to its date as 13 August 339. The alternative identification, on 
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grounds of the information transmitted by MS E, namely Constan-
tine I in 312, is undoubtedly erroneous. 

The identification of the legislator of CTh 16:8:6 with Constan-
tine II is equally certain. Manuscripts EYDO preserved the name 
"Constantine." Manuscripts VOYD date it to 13 August 339, YD 
by the consulate of Constantius for the second time and of Con-
stans, VO by the second consulate of Constantius alone. MS Ε 
repeats here the corrupt reading of MS V in CTh 16:9:2, "in the 
consulate of Constantinople Augustus." CTh 16:8:6 was given, 
consequently, by Constantine II, probably on 13 August 339. Both 
texts designate Evagrius as addressee, and he is probably identical 
with Evagrius the Praefectus Praetorio who served in Italy in 339 
at Constans' side. CTh 16:9:2 terminates with the words "and 
other matters," while CTh 16:8:6 opens with "after other mat
ters." Both texts were taken originally from entire texts. As they 
share the same legislator, addressee, date of issue, and subject, 
one may conclude that they originated in one law, given by Con
stantine II on 13 August 339. 

There is a certain measure of irregularity in Constantine II ad
dressing a law to Evagrius, Praefectus Praetorio of Italy, and 
hence a magistrate of Constans, the younger son of Constantine 
the Great, but this irregularity is more apparent than real, for it 
accords well with Constantine II's claim to exercise protection and 
superiority over Constans. This position of ascendancy was proba
bly recognized in the Viminiacum conference of 337, when the 
three brothers, Constantine II, Constantius, and Constans divided 
the Empire among themselves. It recognized Constantine II's right 
to legislate for the population under Constans' rule, 1 and we have 
enough evidence to show that Constantine II acted indeed on this 
right. CTh 12:1:27, for example, which was given by Constantine 
II in Trier on 8 January 339 and addressed to Celsinus, Proconsul 
of Africa, dealt with matters concerning Carthage and Africa, 
which lay nominally outside Constantine II's immediate jurisdic
tion. 2 Our law should be classified with those laws which Constan
tine II enacted for Constans' subjects. Its promulgation, however, 
coincided with the outbreak of hostility between the two brothers, 
which reached its paroxysm in the winter of 339/340 and culmi
nated in the killing of Constantine II in the beginning of 340. 
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Constans started to legislate independently of Constantine II as 
early as the beginning of 339. It is highly improbable, therefore, 
that our law was ever implemented by Constans' administration. 

Justinian's editors received the text of CTh 16:9:2 into CJ 
1:10:1, combined the sentences dealing with the various types of 
slaves into one sentence, added passages taken from CTh 16:9:1 
(from 335) and from CTh 16:9:4 (from 417), prefixing the inscrip
tion of CTh 16:9:2 and thus ascribing CJ 1:10:1 to Constantine.3 

They received the subscription of CTh 16:9:2 as well, with its date 
of 13 August 339. They added the name of Constantinople as the 
place of issue, either because they used a corrupt subscription, 
similar to the subscription of CTh 16:8:6 in MS E, or because they 
completed the subscription of CTh 16:9:2 with the place-name 
found in the subscriptions of the two other texts incorporated into 
a 1:10:1, namely CTh 16:9:1 and CTh 16:9:4. The choice of 
Constantinople as place of issue was obviously wrong, first because 
on 13 August 339 this capital was ruled by Constantius; and second 
because Constantine II stayed at that time in Gaul, after his return 
from Viminacium. 

This difficulty caused Godefroy to emend the version transmitted 
by CTh 16:9:2, and to replace "Constantine" with "Constantius." 
Mommsen and Browe adopted this emendation, although it was not 
only unnecessary, it also raised two new difficulties. It cast doubt on 
the identification of "Evagrius," the law's addressee, with Evagrius 
the Praefectus Praetorio, for, unlike Constantine II, Constantius 
had no right to address laws to officials subject to Constans. One 
would have to assume, in this case, that the addressee is another 
Evagrius, unknown from other sources, or that the law was not 
addressed to a praefectus praetorio (for the addressee's title is not 
specified in the inscriptions of both texts in the Codex Theodosia-
nus), and that it was Evagrius the ex-praefectus praetorio who re
ceived this law while serving in another capacity.4 Another difficulty 
concerns the date on which the law was issued. Constantius could 
not have been present at Constantinople on 13 August 339, for our 
evidence proves that in the summer of 339 he remained in Mesopo
tamia, occupied by the war with the Persians, and that he returned 
directly to Antioch in the winter of that year. His presence in Con
stantinople at that time is unattested by any source. 

Seeck attributed this law to Constans, and combined it with 
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EMPEROR C O N S T A N T I N E ^ A U G U S T U S TO EVAGRIUS 

If someone of the Jews shall believe that he should buy a slave of 
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CTh 16:8:1 (see above, No. 8). De Dominicis identified the legisla
tor with Constantine the Great, and dated it to 332. Among recent 
students of this text, Langenfeld attributed this law to Constantine 
II, mainly on grounds of its relation to laws No. 10 and No. 17, on 
the assumption that it represented an intermediate stage in the 
evolution of the legal position on circumcision of slaves, from the 
earlier law to the later. See his discussion (bibliography, below). 
He was followed in this by Noethlichs, who doubted, nevertheless, 
whether Evagrius, this law's addressee, is to be identified with the 
praefectus praetorio of Constantine the Great. 

Theodosius II probably cited this law in a law from 20 October 
415 (see below, No. 41). 

In this law the legislator prohibited Jews from buying and cir
cumcising non-Jewish slaves, making a clear distinction between 
Christians and those that belong to "other sects and nations." He 
repeated, in effect, the legal principle established for the last time 
in 335 (see above, No. 10), which prohibited the conversion of 
slaves to Judaism, but, unlike Constantine the Great, he did not 
grant freedom explicitly to the circumcised slaves, and the text as 
presented in the Codex is not sufficiently clear to enable us to 
determine whether such slaves were to be claimed by the Treasury, 
or to be left in a liberty resulting from the annulment of their 
masters' possession of them. 

Codex Theodosianus, 16:9:2, cd. Mommsen, p. 896 

IMP. CONSTANTRN>US* A. AD EVAGRIUM 

Si aliquis Iudaeorum mancipium sectae alterius seu nationis* crediderit 
conparandum, mancipium fisco protinus vindicetur: si vero emptum cir-
cumciderit, non solum mancipii damno multetur, verum etiam capitali 

5 sententia puniatur. Quod si venerandae fidei conscia mancipia Iudaeus 
mercari non dubitet, omnia, quae aput eum repperiuntur, protinus 
auferantur nec interponatur quicquam morae, quin eorum hominum qui 
Christiani sunt possessione* careat. Et cetera. 
DAT. ID. AUG. CONSTANTIO Α. II ET CONSTANTS A. CONSS. 
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another sect or nation, 6 the slave shall be immediately vindicated to 
the fisc; but if he shall circumcise the purchased slave, not only shall 
he suffer the loss of the slave, but he shall be punished, indeed, by 
capital punishment. But if a Jew shall not hesitate to purchase slaves 
who are associates in the venerable faith, all those found with him 
shall be immediately taken away, and he shall be deprived, in no 
time at all, of the possession 7 of those men who are Christians. And 
other matters. 
GIVEN ON THE IDES OF AUGUST IN THE CONSULATE OF CONSTANTIUS 
AUGUSTUS FOR THE SECOND TIME AND OF CONSTANS AUGUSTUS. 

Codex Theodosianus, 16:8:6, ed. Mommsen, p. 888 

IMP. CONSTANTI<N>US A. AD EVAGRIUM 

Post alia: Quod ad mulieres pertinet, quas Iudaei in turpitudinis suae 
duxere consortium* in gynaeceo* nostro ante versatas, placet easdem 
restitui gynaeceo idque in reliquum observari, ne Christianas mulieres 
suis iungant flagitiis vel, si hoc fecerint, capitali periculo subiugentur. 

DAT. ID. AUG. CONSTANTIO Α. II CONS. 

EMPEROR CONSTANTINE AUGUSTUS TO EVAGRIUS 

After other matters: in regard to women formerly occupied in our 
weaving-establishment, 8 whom the Jews led to their fellowship in 
turpitude, 9 it is resolved that they shall be restored to the weaving-
establishment, and it shall be observed, in the future, that they do 
not join Christian women to their deeds of disgrace, or, if they shall 
do so, they shall be subjected to capital punishment. 
GIVEN ON THE IDES OF AUGUST IN THE CONSULATE OF CONSTANTIUS 
AUGUSTUS FOR THE SECOND TIME. 

Codex Justinianus, 1:10:1, ed. Kriiger, p. 62 

IMP. CONSTANTIUS A. AD EVAGRIUM 

Iudaeus servum Christianum nec comparare debebit nec largitatis vel 
alio quocumque titulo* consequatur.* Quod si aliquis Iudaeorum man-
cipium vel Christianum habuerit vel sectae alterius seu nationis 
crediderit ex quacumque causa possidendum et id circumciderit, non 
solum mancipii damno multetur, verum etiam capitali sententia 
puniatur, ipso* servo pro praemio libertate donando. 
D. ID. AUG. CONSTANTTNOPOLI CONSTANTIO II ET CONSTANTE CONSS. 
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EMPEROR C O N S T A N T I U S A U G U S T U S TO EVAGRIUS 

A Jew should not purchase a Christian slave, neither shall he 
acquire 1 0 him through gift or any other title. 1 1 But if someone of the 
Jews shall have a Christian slave, or if he shall believe that a slave of 
another sect or nation should be possessed for any reason whatso
ever and he shall circumcise him, not only shall he suffer the loss of 
the slave, but he shall be punished, indeed, by capital punishment, 
while that same 1 2 slave shall be given liberty in recompense. 
G I V E N O N T H E IDES OF A U G U S T A T C O N S T A N T I N O P L E IN T H E C O N S U L A T E 

O F C O N S T A N T I U S FOR T H E S E C O N D TIME A N D OF C O N S T A N S . 

NOTES 
1. T. D . Barnes, "Imperial Chronology, A .D. 337-350," Phoenix, XXXIV 

(1980), p. 160; O. Seeck, "Zu den Festmunzen Constantins und seiner Familie," 
Zeitschrift fur Numismatik, XXI (1898), pp. 4 8 - 5 2 ; idem, Geschichte des Unter-
gangs der antiken Welt, IV, Berlin 1911, pp. 40 -45 . 

2. Both the legislator's identity and the date are unquestionable in this case. 
Even the original salutation-formula has been preserved in the text: 'Have Celsine 
Karissime Nobis, ' "Hail, our dearest Celsinus." See also Haehling, pp. 369-416. 

3. His name is transmitted in full by manuscripts SRM, abbreviated by 
manuscripts PL (Const.) and C (Constant.). 

4. A s a law of Constantius it should have been addressed to the Praefectus 
Praetorio of the East, yet Evagrius left this office in 338, perhaps even earlier, and 
it was held by Leontius between 18 October 338 and 6 July 344. See J. R. Pal-
anque, "Les preTets du protoire sous les fils de Constantin," Historia, IV (1955), 
pp. 258-259, 262-263 . This is, in substance, Ensslin's opinion as well, although his 
reconstruction of Evagrius' career differs, in some details, from that of Palanque. 
See W. Ensslin, PW, 1:44, 1954, s.v. Praefectus-Praetorio, Cols. 2498, 2500. The 
PLRE editors maintain, on the other hand, that Evagrius did not hold any office 
after 336/337. They date our law to 329, when he served as Praefectus Praetorio of 
the East (PLRE, I, s.v. Evagrius). See also Haehling, pp. 55-57 . 

5. Constantine: emendation of the reading suggested by Mommsen ('Con
stantius') to 'Constantinus'. See above, the introduction to this law. 

6. Of another sect or nation: according to Solazzi's Register this clause is an 
interpolation inserted prior to Theodosius IPs codification. 

7. Unlike 'dominium', 'possessio' does not signify a complete ownership. 
The original text probably included specific instructions on the fate of those slaves, 
whether a vindication of ownership by the treasury or manumission in some sort of 
legal action. 

8. The 'gynaeceum' constituted one element in a system of State weaving-
establishments which supplied their produce to the court and the army. Its working 
force, women as well as men, were considered to be slaves, and they lived and 
worked under supervision in State establishments. Our law obviously dealt with 
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proselyting of women-slaves, in analogy to the preceding paragraph, which dealt 
with the proselyting of male-slaves. Browe, on the other hand, believes that this 
law dealt with intermarriage between Jews and non-Jewish women. For the 'gyna-
caeum' consult H. Leclercq, DACL, VI:2, 1925, s.v. Gynecie, Cols. 1923-1927; J. 
P. Wild, "The Gynaeceum at Venta and its Context," Latomus, XXVI (1967), pp. 
648-676. 

9. Fellowship in turpitude: the term 'consortium' has the sense of "marriage" 
in rhetorical and legal contexts, e .g. , in the following laws: CTh 3:1:3 from 362; CTh 
10:20:10 from 379; CTh 12:1:124 from 392; CTh 4:12:7 from 398. Yet marriage was 
not its sole meaning in the legal texts. It also designated social, economic, and 
administrative corporations, such as the corporations of the Executive-Agents (CTh 
1:9:1 from 359); armourers (CTh 10:22:6 from 412); the Imperial life-guards (CTh 
12:1:38 from 346); lawyers (CTh 12:1:46 from 358); millers (CTh 13:5:2 from 315 and 
CTh 14:3:11 from 365); the senate (CTh 12:1:49 from 361, CTh 12:1:73 from 373, 
and CTh 12:1:74 from 371); and the curias (CTh 12:1:19 from 331, CTh 12:1:41 from 
353, CTh 12:1:123 from 391, CTh 12:1:175 from 412, and CTh 12:1:177 from 413). It 
was also employed in religious contexts, to designate organizations of Christian 
clerics (CTh 16:2:3 from 320; CTh 16:2:19 from 370; and CTh 16:2:27 from 390), and 
fellowships of co-religionists, whether Jewish, Manichaean (see below, No. 16), or 
Christian (CTh 11:39:11 from 391). For discussions of 'consortium' as "fellowship" 
and "partnership" in Jewish and Roman law consult D . Daube, "Consortium in 
Roman and Jewish Law," Juridical Review, LXII (1950), pp. 71 -91 ; M. Bretone, 
" 'Consortium' e 'Communio'," Labeo, VI (1960), pp. 163-215. For examples of the 
use of this term in a religious context with both a negative and a positive sense 
(consortium erroris, consortium professionis Christianae, consortium nostrae discipli-
nae, consortium caritatis) in the writings of Tertullian, Cyprian, and Gelasius, see E. 
Wolfflin, "Der Papst Gelasius als Latinist," ALL, XII (1902), p. 7; A . Beck, 
Romisches Recht bei Tertullian und Cyprian, Darmstadt 1967, pp. 85, 142. 

10. Acquire: Justinian's editors changed the original future time (CTh 16:9:4, 
and see below, No . 44) to a present conjunctive in a future sense, and replaced 'nec 
comparare debebit nec . . . consequi' by 'nec comparare debebit . . . vel . . . con-
sequatur', a usage well attested in other late Latin sources. See E. Grupe, "Zur 
Latinitat Justinians," ZSSRG, RA, X V (1894), pp. 328-329. For a comparative 
discussion of the verbs 'comparare' and 'consequi' consult W. H. Kirk, "A Note on 
Latin Verbs of Acquisition," Classical Philology, XXI (1926), pp. 77-80 . 

11. A ny other title: the interpolation of 'vel alio quoque titulo' was typical 
to Justinian's editors. See E. Grupe, "Zur Latinitat Justinians," ZSSRG, RA, XIV 
(1893), p. 235. 

12. That same: the interpolation of 'ipso' is typical to the treatment of the 
16th book of the Theodosian Code by Justinian's editors. See Honore, p. 221. 

BIBLIOGRAPHY 
Godefroy, VI:1, pp. 244, 271-272; Seeck, "Zeitfolge," pp. 240-241; idem, 

Regesten, pp. 48, 187; Browe, pp. 118, 121, 123; J. Jonkers, "De Pinfluence du 
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Christianisme sur la legislation relative a l'esclavage dans Tantiquite," Mnemosyne, 
Series 3 , I (1939), p. 272; Seaver, pp. 32 -33 ; M. A . de Dominicis, "Registro delle 
alterazioni (glossemi ed interpolazioni) nelle costituzioni del Codice Teodosiano e 
nelle Novelle Posteodosiane segnalate dalla critica," BIDR, NS, X V I - X V I I (1953), 
p. 438; E. Levy, "Rehabilitierung einiger Paulussentenzen," SDHI, XXXI (1965), 
p. 8; Noethlichs, pp. 4 6 - 4 9 ; Avi-Yonah, pp. 174-175; Langenfeld, pp. 77-85; 
Reichardt, pp. 2 4 - 2 5 , 32; Vogler, pp. 5 2 - 5 3 , 6 4 - 6 5 , 75. 

12 
Confiscation of the Properties of Christian Proselytes 

Constantius II 
3 July 353 

This law was given by Constantius II at Milan, and was addressed 
to the Praefectus Praetorio Thalassius. Its text has been preserved 
in the Theodosian Code (CTh 16:8:7), and interpreted in the Visi-
gothic Commentary. The text transmitted by Codex Theodosianus 
was later received by the editors of the Breviarium (Brev. 16:3:2) 
as well as the editors of Codex Justinianus (CJ 1:7:1). 

Theodosius' editors dated this law to 3 July 357, but this date is 
manifestly wrong, for the law's addressee, Thalassius, was dead by 
then. He served as Praefectus Praetorio in the East by the side of 
Gallus Caesar, and died in 353, or in the beginning of 354. In 357 
the office of Praefectus Praetorio of the East was held by Strate-
gius Musonianus, who was appointed to it after Domitian's assassi
nation in 354. Furthermore, on 3 July 357 Constantius II did not 
stay in Milan, for on 22 May of that year he celebrated his Vicen
nial in Rome, left for Trient on 29 May, and then returned east
wards to the Balkans. The law was issued, consequently, before 
353/354. Another error was introduced into the law's inscription 
when Julian was designated as Caesar, for he obtained this title on 
6 November 355. 1 Mommsen dates this law to 352,2 Seeck and 
Ensslin to 353. 3 However, as Constantius II arrived at Milan in the 
winter of 352, the law was probably issued on 3 July 353, prior to 
his departure to Gaul against Magnentius, or shortly afterwards. 

The text of CTh 16:8:7 indicates that Constantius II issued this 
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law in two separate texts. The first text was addressed to the 
public, either the entire population or more restricted groups, 
whether Christians or Jews. The second text, which was directed to 
the Praefectus Praetorio of the East, referred to the first text in its 
allusion to Christians who converted to Judaism after the promul
gation of the first text, using the past tense (iussimus). Issuing two 
texts of the same law, one addressed to the public and another to 
key officials in the administration, is known from other laws as 
well, e.g., the two complementary documents from 330 (see 
above, No. 9). 

The imposition of confiscation to the Treasury of the property 
of Christian proselytes represents a partial return to the legal rule 
established at the end of the third century, namely that Roman 
citizens who converted to Judaism were to be punished by exile 
and by property confiscation (see above, No. 6). Our law was 
applicable to Christians only, and it omitted the exile penalty. Its 
scope was consequently more limited than the law of the third 
century. 

Justinian's editors suppressed all allusion to the first text, with 
the result that their version represents a law seemingly unrelated 
to a previous text. The inscription omitted Julian's name, either 
because they emended the text of the Codex Theodosianus, or 
because they had at their disposal a better text than that transmit
ted in the manuscript-tradition of the Theodosian Code. 

Codex Theodosianus, 16:8:7, cd. Mommsen, p. 888 

IDEM A. ET IULIANUS CAES. AD THALASSIUM P(RAEFECTUM) 

P(RAETORI)0 

Si quis lege venerabili constitute* ex Christiano Iudaeus effectus 
sacrilegis coetibus adgregetur,* cum accusatio fuerit conprobata, 

5 facilitates eius dorninio fisci iussimus vindicari. 
DAT. V ΝΟΝ. IUL. MED(IOLANO) CONSTANTIO A. Villi ET IULIANO CAES. II 

CONSS.* 

Ista lex interpretatione non eget. 

T H E SAME A U G U S T U S A N D J U L I A N CAESAR TO T H A L A S S I U S , PRAEFECTUS 

PRAETORIO 
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EMPEROR C O N S T A N T I U S A U G U S T U S TO T H A L A S S I U S , PRAEFECTUS PRAETO-

RIO 

If someone established in the venerable law shall become Jew from 
Christian and shall be joined to sacrilegious assemblies, we decree7 

that his property shall be vindicated to the fisc's dominion once the 
accusation has been proven. 
G I V E N O N T H E FIFTH D A Y BEFORE T H E N O N E S OF J U L Y AT M I L A N , IN T H E 

C O N S U L A T E O F C O N S T A N T I U S A U G U S T U S FOR T H E N I N T H TIME A N D OF 

J U L I A N CAESAR FOR T H E S E C O N D TIME. 

NOTES 
1. Stein, I, p. 143. 
2. See the apparatus criticus to this text in Mommsen's edition, p. 888. 
3. W. Ensslin, PW, 11:9, 1934, s.v. Thalassios, Col. 1200. 
4. Assemblies: proselytism is conceived here as consisting of two elements, 

the proselyte's adherence to, and his acceptance by the Jewish community. 
5. Law . . . established: Justinian's editors, as well as at least one of the 

copyists of Codex Theodosianus, Godefroy and Browe, understood the term 'lex', 
"law" here to designate the Christian religion, and consequently emended the word 
'constituta' so as to express the idea that the proselyte's conversion constituted a 
repudiation of the Christian "Law." Such emendations are unnecessary once the 
term 'lex' is seen as a reference to the public instrument of this law, issued prior to 
our text. 
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If someone shall become Jew from Christian and shall be joined to 
sacrilegious assemblies4 after the venerable law had been estab
lished,5 we decreed that his property shall be vindicated to the fisc's 
dominion once the accusation were proven. 
G I V E N O N T H E FIFTH D A Y BEFORE T H E N O N E S OF J U L Y AT M I L A N , I N T H E 

C O N S U L A T E O F C O N S T A N T I U S A U G U S T U S FOR T H E N I N T H TIME A N D OF 

J U L I A N CAESAR FOR T H E S E C O N D T I M E . 6 

This law does not require a commentary. 

Codex Justinianus, 1:7:1, cd. Kruger, p. 60 

IMP. CONSTANTIUS A. AD THALASSIUM PP. 

Si quis lege venerabili constitutus ex Christiano Iudaeus effectus 
sacrilegis coetibus adgregetur, cum accusatio fuerit comprobata, 
facilitates eiusdem dominio fisci iubemus* vindicari. 

5 D. V ΝΟΝ. IUL. MEDIOLANO CONSTANTIO A. Villi ETIULIANO C. IICONSS. 



THE LAWS 

6. Given . . . time: 3 July 357. For Constantius IPs visit to Rome in that 
year consult R. O. Edbrooke Jr., "The Visit of Constantius II to Rome in 357 and 
Its Effect on the Pagan Roman Senatorial Aristocracy," American Journal of Phi
lology, XCVII (1976), pp. 4 0 - 6 1 ; R. Klein, "Der Rombesuch der Kaisers Konstan-
tius II im Jahre 357," Athenaeum, LVII (1979), pp. 98-115. 

7. We decree: Grupe saw the replacement of perfect tense in this Theodo-
sian text by present tense in the Justinian adaptation as a typical example of 
inconsistency in the editors' treatment of Imperial legislative decisions. See Grupe, 
XV, pp. 331-332 . One should note, however, that this inconsistency is not always 
due to the later treatment of the texts by Justinian's editors, for it can be found in 
the Theodosian Code. 

BIBLIOGRAPHY 
Godefroy VI: 1, pp. 244-245; Juster, I, pp. 260-261; Seeck, Regesten, pp. 

46, 199; Browe, p. 119; Seaver, p. 33; Noethlichs, pp. 71 -72 ; Avi-Yonah, p. 175; 
Η. H. Anton , "Kaiserliche s Selbstverstandnis in der Religionsgesetzgebung der 
Spatantike und papstliche Herrschaftsinterpretation im 5. Jahrhundert," Zeitschrift 
fur Kirchengeschichte, LXXXVIII (1977), p. 49; Reichardt, p. 26; Vogler, pp. 52, 
65. 

13 
Policy on Jews 

Public Declaration by Julian 
1 March 363 

This declaration, addressed to all the Jews in the Empire, was 
probably promulgated at Antioch in the beginning of March 363, 
on the outbreak of the war with the Persians, presumably after 
consultations with representatives of Jewish communities. Its text 
has been preserved in a collection of Julian's letters which was 
published for the first time at the end of the fourth century, and 
again in the beginning of the sixth century, probably by a Christian 
from Alexandria. Our text certainly formed part of the collection 
published in the second edition, for it is cited by Sozomenus, who 
used this edition in his work. 

Like other fourth century sources, this text was intensively exam-
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ined by philologists in search for literary forgeries. Heiller was the 
first to question its authenticity, and his conclusions were gradually 
accepted by other students of this text. Vogt may be taken as a 
typical example of this hyper-critical attitude; he believed that the 
text is a literary forgery executed in the early fifth century by a Jew 
who benefited from a neoplatonic education. He argued that a lin
guistic comparison of this text and Julian's authentic works resulted 
in enough important differences to rule out the hypothesis of a 
common authorship. Other arguments bear on the supposedly false 
historical circumstances adduced by our text. Vogt found it difficult 
to believe that Julian could have manifested a favourable attitude 
towards the Jews, to the extent of calling the patriarch "brother" or 
of treating the Jewish cult with respect. He misunderstood, finally, 
some of the measures announced in this document, such as Julian's 
intervention in order to abolish the Apostles Tax. These arguments 
were entirely refuted by Hack, Levy, and Stern, who came to the 
conclusion that Vogt not only exaggerated the linguistic peculiarity 
of this text against Julian's other works, but that it conformed to 
Julian's ideas and policies as well as to the official terminology 
employed in the Imperial Chancellery of the fourth century. The 
Scriptural citations found in our text, finally, a notorious clue in 
unmasking Jewish forgers, may not necessarily point in this direc
tion, for Julian was conversant with the Septuagint version of the 
Scriptures, thanks to his Christian upbringing, and made good use 
of this knowledge in his polemics against the Christians. It was only 
natural for him to turn to it when he addressed his Jewish subjects. 
Recent studies tend, therefore, to accept this text as genuine. 

In this declaration Julian publicized the practical measures he 
adopted in the framework of his general Jewish policy, which was 
determined by his master plan to integrate Judaism in a polytheistic-
Imperial system strong enough to oppose Christianity. He empha
sized that he expected the Jews to respond to his favourable mea
sures concerning their welfare and religion, by manifestations of 
loyalty in the religious sphere, namely prayers for him and renewal 
of the Temple cult in Jerusalem. Three practical measures are an
nounced in this context: 

(A) cancellation of outstanding debts originating in illegal taxes 
imposed on the Jews in the past, and aborting the imposition of a 
new tax of this kind; 
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(Β) "recommendation" to the Patriarch Hillel II to abolish the 
Apostle-tax and similar taxes; 

(C) restoration of Jerusalem and its settlement with Jews, and 
by implication restoration of the Temple. 1 

The draftsmen of this text made use of formulae well known in 
the Imperial Chancellery, such as the Milan declaration of 313 with 
its grant of freedom of religion to the Christians, and the tradi
tional prayer for the welfare of the emperor, which originated 
probably in the Hellenistic Jewish communities but was adopted by 
Jewish and Christian communities alike. 

From Christian sources we know that the authorities started the 
promised restoration of the Temple with the active participation of 
the Jews, but that work was interrupted by various accidents in the 
building site, which were seen by the Christians as miraculous 
omens, and finally stopped after Julian's death. Julian referred to 
his decision to restore the Temple in a fragment of a letter which 
was inserted into his letter to Themistius. The identification of this 
fragment's date and addressee is still problematical, but the com
mon opinion among historians is that it was addressd to Theodo-
rus, the Supreme Priest in Asia, and that it should be dated to a 
time subsequent to our text. An earlier dating, however, to a time 
prior to the beginning of the restoration works, perhaps even be
fore the publication of our text, 2 would be in accord with its refer
ences to the Temple as still in ruin. 

Epistulae, 51 (Hertlcin, No. 25), ed. W.C. Wright, pp. 176-181 

Ιουδαίων τφ κοινφ* 
Πάνυ ύμιν φορτικώτατον γεγένηται έπι των παρωχηκότων καιρών των 
ζυγών τής δουλείας τό διαγραφαΐς άκηρύκτοις ύποτάττεσθαι υμάς και 
χρυσίου πλήθος άφατον είσκομίζειν τοις του ταμιείου λόγοις* ών πολ-

5 λά μέν αύτοψεί έθεώρουν, πλείονα δε τούτων έμαθον εύρων τά βρέβια 
τά καθ* υμών φυλαττόμενα. "Ετι δε και μέλλουσαν πάλιν είσ φοράν καθ* 
υμών προστάττεσθαι είρξα, και τό τής τοιαύτης δυσφημίας άσέβημα 
ενταύθα έβιασάμην στήσαι, και πυρι παρέδωκα τά βρέβια* τά καθ* 
υμών έν τοις έμοις σκρινίοις* άποκείμενα, ως μηκέτι δύνασθαι καθ" 

ίο υμών τινά τοιαύτην άκοντίζειν ασεβείας φήμην. Και τούτων μέν ύμιν 
ού τοσούτον αίτιος κατέστη ό τής μνήμης άξιος Κωνστάντιος ό 
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αδελφός, όσον οί τήν γνώμην βάρβαροι* και τήν ψυχήν Αθεοι, ol τήν 
τούτου τράπεζαν έστιώμενοι, ούς έγώ μέν έν χερσίν έμαις λαβόμενος 
είς βόθρον* ώσας ώλεσα, ώς μηδέ μνήμην έτι φέρεσθαι παρ* ήμίν της 
αυτών άπωλείας. Έπί πλέον δέ υμάς εύωχεισθαι βουλόμενος, τόν 
άδελφόν "Ιουλον,* τόν αΐδεσιμώτατον πατριάρχη ν , παρήνεσα και τήν 
λεγομένην είναι παρ' ύμΐν άποστολήν* κωλυθήναι, και μηκέτι δύ-
νασθαι τά πλήθη υμών τινά άδικειν τοιαύταις φόρων είσπράξεσιν, ώς 
πανταχόθεν ύμιν τό άμέριμνον ύπάρχειν έπί της έμής βασιλείας, Γνα α
πολαύοντες εΙρήνης* έτι μείζονας εύχάς ποιήσθε υπέρ της έμής 
βασιλείας τφ πάντων κρείττονι και δημιουργώ θεώ,* τω καταξιώσαντι 
στέψαι με τη άχράντφ αύτοΰ δεξιφ.* Πέφυκε γαρ τούς έν τινι μερίμνη 
εξεταζομένους περιδεϊσθαι τήν διάνοιαν και μή τοσούτον είς τήν 
προσευχή ν τάς χείρας άνατείνειν τολμαν, τούς δέ πανταχόθεν έχοντας 
τό άμέριμνον όλοκλήρω ψυχή χαίροντας υπέρ του βασιλείου 
Ικετηρίους λατρείας ποιείσθαι τω μείζονι, τω δυναμένω κατευθΰναι τήν 
βασιλείαν ημών έπί τά κάλλιστα, καθάπερ προαιρούμεθα. "Οπερ χρή 
ποιεΤν ύμας, Τνα κάγώ τόν τών Περσών πόλεμον* διορθωσάμενος τήν 
έκ πολλών ετών έπιθυμουμένην παρ* υμών ΙδεΓν οίκουμένην πόλιν 
άγίαν Ιερουσαλήμ έμοις καμάτοις άνοικοδομήσας οίκίσω και έν αύτη 
δόξαν δώ* μεθ* υμών τφ κρείττονι. 

TO T H E C O M M U N I T Y O F T H E J E W S J 

The worst burden of the yoke of slavery imposed upon you in the 
past has been that you were subjected to unpublished taxes and 
obliged to bring in to the Accounts Department of the Treasury an 
ineffable quantity of gold. Much of these I have seen myself, and 
much more I learnt when I discovered the tax-lists 4 kept against you. 
Furthermore, I prevented that a tax be imposed again on you, 
caused the impiety derived from such infamy to be stopped, and put 
in fire the lists laid up against you in my offices, 5 so that no more 
could one throw against you such an ill-fame of godlessness. My 
brother Constantius, worthy of remembrance, is not as guilty of 
these things against you as are those barbarians in mind 6 and godless 
in spirit who ate at his table, whom I seized with my hands, threw 
into a pit, 7 and exterminated, so that not even the memory of their 
extermination shall remain with us in the future. Wishing you to 
fare even better, I have recommended to my brother Julus, 8 the 
most reverent patriarch, that that which is called among you 
apostle-tax 9 be abolished, and that in the future no one could harm 
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your multitudes by exacting such taxes, so that you shall have free
dom from care in every way during my reign and, enjoying peace , 1 0 

you shall make even greater supplication for my reign to God, the 
mightiest of all, the creator, 1 1 who found me worthy to be crowned 
with his immaculate right hand. 1 2 For it is natural that those who are 
visited by some care are preoccupied and do not have even the 
courage to raise their hands in prayer, while those that are entirely 
free from any care shall—rejoicing with their whole heart—perform 
the supplication-service for my Imperial authority to the Greatest, 
in whose power it is to direct my reign for the best, according to my 
purpose. This you must do, in order that I myself, once I have 
terminated well the war with the Persians, 1 3 shall rebuild and settle 
on my expense Jerusalem the holy city, which you have longed for 
many years to see settled, and in her I shall honour 1 4 the Greatest 
with you. 

NOTES 
1. See Linder, pp. 136-141. 
2. See Bidez & Cumont, No . 89b, pp. 127-146; Wright, II, pp. 295-339. 
3. Community: the Greek term κοινόν, like its Latin equivalent 'concil

ium', designated, in the political context of the Later Empire, a provincial organiza
tion of cities representing the whole population of that province. These organiza
tions dealt with a wide variety of common problems, and maintained direct contacts 
with the provincial authorities as well as with the central government. See, for 
instance, the rescript of Alexander Severus to the 'concilium of the Hellens in 
Bithynia', preserved in the Digest (Dig. 49:1:25) and in Papyrus Oxyrinchus XVII: 
U. Wilcken, "Urkunden-Referat No . X: P. Oxy. XVII," Archiv fur Papyrusfor-
schung, IX (1930), pp. 89 -92 ; P. M. Meyer, "Die Epistula Severi Alexandri Dig. 
XLIX,1,25 = P. Oxy. XVII 2104," Studi Bonfante, II, Milan 1930, pp. 341-344. 
Unlike the Western 'concilia', the Eastern organizations sometimes corresponded 
to nations and ancient cult-communities. The sources employ this term with the 
genitive of the province's name, such as κοινόν Α σ ί α ς . . . Κιλικίας . . . Συρίας, 
or, more frequently, with the genitive of the province's inhabitants, such as κοινόν 
Θρακών έν Φιλιπποπόλε ι . . . Μακεδόνων . . . Γαλατών . . . Λυκίων . . . Κυπρίων, 
etc. Julian's declaration seems to have been addressed to such a κοινόν in Pales
tine, or in another province, for it was issued after consultations with Jews, accord
ing to the evidence of Gregory of Nazianzus and Socrates Scholasticus. See Λόγοι, 
11:4, ed. C. Clemencet & A. B. Caillau, PG, X X X V , Col. 668; Εκκλησιαστική 
Ιστορία, 111:20, ed. Η. Valesius, PG, LXVII, Col. 429. It is impossible to identify 
this κοινόν positively, due to the omission of the geographic term from the inscrip
tion of our text. On the κοινόν consult M. de Dominicis, "II 'Concilium provinciae' 
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nell'organizzazione amministrativa del basso impero," Scritti romanistici, Padua 
1970, pp. 265-304; Kornemann, PW, 1:7, 1900, s.v. Concilium, Cols. 801-830; 
idem, PW, Suppl. IV, 1924, s.v. Κοινόν, Cols. 914-941 . 

4. Tax-lists: the Latin term 'brevia' in Greek transcription. It generally 
covers the whole range of working-papers produced by the Imperial administration 
in course of its activity, such as lists, summaries, memoranda, and statistical 
reports. 

5. Offices: the Latin term 'scrinia' in Greek transcription. It signified, 
originally, the boxes used to keep books and documents, but in the fourth century 
the term 'scrinia publica' designated the chancellery offices responsible for the 
various types of official correspondence, and consequently for a wide variety of 
government functions, such as judicial, legislative, and fiscal activities. 

6. Barbarians in mind: this phrase alludes to the purge carried out among 
Constantius' closest associates shortly after Julian's arrival at Constantinople on 11 
December 361. The special court established for that purpose issued death sen
tences on Ursulus, formerly Count of the Sacred Largesses, Eusebius, Praepositus 
Sacri Cubiculi, Paul, notary, and the Executive-Agent Apodemius. The last two 
were executed at the stake, while many others were either executed or exiled. This 
purge of the officials who shared responsibility for the fall and execution of Gallus, 
Julian's brother, was favourably received by important sections of the population, 
who disapproved of the expansion of the civil administration in court and the 
recruitment of its personnel from candidates of inferior status and origin rather 
than from the army. Paul, the notary, is of a particular interest in the context of our 
law, for in 359 he organized a series of political trials against many members of the 
aristocracy and the highest officials of the East, most of them from Egypt. As these 
trials were held in Bethsan, he was bound to come into contact with the predomi
nantly Jewish population of the Galilee, and one can assume that this influenced 
him in the direction recorded by Julian. See Stein, I, pp. 167-168; C. Vogler, 
Constance et I'administration impiriale, Strasbourg 1979, pp. 147, 189-190, 220, 
242. The reference to Constantius in our text is very similar to that employed by 
Julian in his letter to Hermogenes, Prefect of Egypt in 361. See Bidez & Cumont, 
No . 33, pp. 4 0 - 4 1 . 

7. Pit: an allusion to the Pagan term είς βόθρον θυειν, referring to sacri
fices to spirits of the nether world, but one detects also echoes of the Septuagint 
translation to Sirach xxi:10 and Ps. xciii:13. 

8. Julus was the Patriarch Hillel II, who held office probably between 320 
and 365 or 370. See H. Gratz, Geschichte der Juden4, Leipzig 1908, IV, p. 449; 
Stern, op. cit., p. 563. 

9. Apostle-tax was designated by the Latin term 'aurum coronarium', and 
in the Jewish sources by , η ^ Π ^ Π ρ ί ^ ΤΧ2ΧΏ ->Ϊ2Ί /Kj7D,»D , m m The 
Archsynagogues were responsible for collecting the money raised for this tax and 
transferring it to Palestine in the hands of special Palestinian "apostles." The pro
ceeds were employed for the upkeep of the patriarch and his establishment, as well 
as the Sages. See Juster, I, pp. 385-390; H. Mantel, Studies in the History of the 
Sanhedrin, Cambridge, Mass. , 1961, pp. 195-198. 
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10. Peace: a conjecture of Reiske to replace a lacuna in the manuscript-
tradition. See the apparatus criticus in Wright's edition (Loeb Classical Library), 
p. 178. 

11. Creator: Julian followed Iamblichus, who identified the god of the Jews 
with the demiurge in Plato's Timaeus. 

12. Right hand: an epithet frequently used by Iamblichus. Julian alluded 
here to Helios, demiurge and Rome's principal god. 

13. The war with the Persians: the declaration was issued by the chancellery 
in the beginning of the war against the Persians, in March 363. Julian was to perish 
in its course (26 June). 

14. Honour: see the Septuagint translation to DVrVlO TV "UTI: δότε δόξαν 
τω θεώ (Ps. lxvii:35). 
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1 4 SYNAGOGUES AND HOSPITALITY DUTY 

14 
Exemption of Synagogues from Hospitality Duty 

Valentinian I (with Valens) 
6 May 368 or 370 or 373 

A mandate to Remigius, Master of the Offices, to evacuate from 
synagogues all who invaded them claiming "right of hospitality." It 
was given at Trier in the names of Valentinian I and Valens, and the 
editors of both Codex Theodosianus and Codex Justinianus date it to 
6 May. As the consular data may equally apply to three years, either 
368,370, or 373, it is to be concluded that this law was given on the 6 
May of one of these three years. The presence of the Imperial court 
and of a sizeable army in Trier during the years 367-373, due to 
military activity on the German border, was bound to result in the 
imposition of heavier duties on the civilian population of that region, 
and our text records, in effect, an abuse of the "right of hospitality." 
The mandate is addressed to Remigius, the official responsible for 
the body of the 'mensores', who were charged with lodging and 
victualling the court. The exemption from "hospitality duty" it refers 
to was not limited to synagogues alone, but applied in general to all 
religious edifices. Justinian's editors received this text, though they 
altered it slightly in order to mitigate the severity with which it 
referred to the occupation of synagogues. While this mandate testi
fied to the preservation of the rights of the Jews by the administration 
under Valentinian I and Valens, Jerome records a law passed in the 
East by Valens, in 377/378, which prohibited the consumption of 
calf-meat.1 Though motivated by a temporary shortage of cattle, it 
had repercussions on the religious sphere to the extent that it was 
seen as obliging the Jews to consume "impure" meat. Later tradition, 
however, presented Valens as benefactor of the Jews. 2 

Codex Theodosianus, 7:8:2, ed. Mommsen, p. 327 

IMPP. VALENTTNIANUS ET VALENS AA. REMIGIO* MAGflSTRO) 

OFFICIORUM* 

In synagogam Iudaeicae legis hospitii* velut merito inruentes habeas 
emigrare, quos privatorum domus, non religionum loca habitationum 

5 merito convenit adtinere. 
DAT. PRID. NON. MAI. TREVIRIS VALENTINIANO ET VALENTE AA. 

CONSS.* 
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T H E T W O EMPERORS A N D A U G U S T I V A L E N T I N I A N A N D V A L E N S TO 

R E M I G I U S , 3 MASTER O F T H E O F F I C E S 4 

You shall order those that invade a synagogue of the Jewish law as 
though on right of hospitality 5 to evacuate it, for they ought to occupy 
houses of private persons, not places of religion, on right of habitation. 
G I V E N O N T H E D A Y BEFORE T H E N O N E S OF M A Y AT TRIER IN T H E C O N S U 

L A T E O F T H E T W O A U G U S T I V A L E N T I N I A N A N D V A L E N S . 6 

Codex Justinianus, 1:9:4, cd. Kriiger, p. 61 

IMPP. VALENTINIANUS ET VALENS AA. REMIGIO MAGISTRO 

OFFICIORUM 

In synagoga Iudaicae legis velut hospitii merito inruentes iubeas 

emigrare: quos privatorum domus, non religionum loca habitationum 

5 merito convenit attingere.* 

D. PRID. NON. MAI. TRIVERIS VALENTINIANO ET VALENTE AA. CONSS. 

T H E T W O EMPERORS A N D A U G U S T I V A L E N T I N I A N A N D V A L E N S TO REMI

G I U S , MASTER O F T H E OFFICES 

You shall order those that invade a synagogue of the Jewish law as 
though on right of hospitality to evacuate it, for they ought to come 7 

to houses of private persons, not places of religion, on right of 
habitation. 
G I V E N O N T H E D A Y BEFORE T H E N O N E S OF M A Y AT TRIER IN T H E C O N S U 

L A T E OF T H E T W O A U G U S T I V A L E N T I N I A N A N D V A L E N S . 

NOTES 
1. Contra Iovinianum: 2:7, PL, XXIII, Col. 308. See also I. Opelt, "Ein 

Edikt des Kaisers Valens," Historia, X X (1971), pp. 764-767. 
2. See Theophanes, Χρονογραφία , ed. C. de Boor, I, Leipzig 1883, p. 59; 

Theodoret, Εκκλησιαστική Ιστορία , IV:21, PG, LXXXII, Col. 1181. 
3. Remigius was a native of Mainz, Master of the Offices to Valentinian I in 

the years 368, 370, and 373, according to Ammianus Marcellinus (Rerum Gestarum 
Libri, 27:9:2; 28:6:8; 29:5:2; ed. C. U. Clark, II, Berlin 1963, pp. 437, 482, 507). 
Stein dates his tenure of this office to the period between the end of 364 and 
372/73; see Stein, I, p. 178. He was deposed in 373, and committed suicide when a 
judicial investigation was opened concerning his part in covering up malpractices 
committed by his relative Romanus in Africa. See Ammianus Marcellinus, op.cit., 
15:5:35, I, pp. 5 4 - 5 5 ; B. S. Rodgers, "Merobaudes and Maximus in Gaul," Histo

id! 
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ria, X X X (1981), pp. 84 -87; O. Seeck, PW, 11:1, 1914, s.v. Remigius, Col. 594; B. 
H. Warmington, "The Career of Romanus, Comes Africae," BZ, XLIX (1956), 
pp. 55-64 . 

4. Master of the Offices was the highest official in the Imperial court admin
istration. He was responsible for correspondence, policing, provisions, ceremony, 
diplomatic missions, secret service, and other functions. He concentrated in his 
hands extensive powers in the spheres of the military and the civil administration, 
the judiciary, and foreign policy. He was also a member of the Emperor's Council 
(consistorium principis), of proconsular rank, and was entitled to the rank of "spec-
tabilis" until Valentinian (see below, No . 18, n. 5). On the term 'magister' consult 
M. A . de Dominicis, Novissimo Digesto Italiano, X, 1964, s.v. Magister, Col. 27. 

5. Right of hospitality: the term 'hospitium', like its Greek equivalent ξενία, 
denoted the duty of the civilian population to lodge and make provision for soldiers 
and officials. Evidence concerning this custom is known from as early as the first 
century C . E . , but it became more common with the growing inability of the adminis
tration to cover these expenses from its own resources. The administration gradually 
adopted this method as a solution to the army's needs in lodgings and provisions, 
although this meant a change of its traditional policy, maintained till the fourth 
century, to keep the army quartered apart from the civilian population. These devel
opments resulted, frequently enough, in arbitrary exploitation of the population by 
military and civil functionaries, and it was never entirely or satisfactorily checked, 
despite the numerous attempts made in this direction. Constantius II exempted, on 
30 May 361, senators' houses from "hospitality duty" (CTh 7:8:1), and our text 
indicates that religious edifices were likewise exempted. See Alon, Jews, II, pp. 7 0 3 -
704; S. Lieberman, "Palestine in the Third and Fourth Centuries," JQR, XXXVI 
(1945-1946) , pp. 354-357; F. Demougeot , "Une lettre de l'Empereur Honorius sur 
l'Hospitium des soldats," RHDFE, Series 4, X X X I V (1956), pp. 25-49 . 

6. Given . . . Valens: the 6 of May. A joint consulate of the two brothers, 
without its ordinal number, can indicate one of the following years: 365, 368, 370, 
or 373. 

7. Ought to come: Justinian's editors replaced 'adtinere' by 'attingere', miti
gating, in this way, the aggressive character of the occupation as referred to in the 
original text. Grupe, on the other hand, thinks that this alteration was introduced 
in order to clarify the legislator's intention. See E. Grupe, "Zur Latinitat Justin-
ians," ZSSRG, RA, XIV (1893), p. 226. Compare, however, the replacement of 
accusative with ablative in the object of the verb 'inruere'. 
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15 
Repeal of the Exemption of Jewish Men of Religion from 

Curial Liturgies and Restoration of State Officials of 
Curial Origin to the Curias 

Gratian (with Valentinian II, Theodosius) 
18 or 19 April 383 

This law, given on 18 or 19 April 383 at Milan by Gratian, 1 in his 
name and in those of Valentinian II and Theodosius, was ad
dressed to Hypatius, Praefectus Praetorio of Italy. Its text has 
been preserved in Codex Theodosianus in two fragments: CTh 
12:1:100 and CTh 12:1:99. The second fragment, opening with the 
formula "after other matters," was received into Codex Justinianus 
in an abridged and edited version. Juxtaposition in a reversed 
order of fragments deriving from the same law is not unknown in 
Codex Theodosianus. It resulted from the editors' method of work; 
they divided complete laws into fragmentary texts, and then reor
ganized them in chapters according to subjects. Fragmentary texts 
taken from the same law were occasionally put together in one 
chapter by editors who were unaware of their common source.2 

Our law represents yet another step in the losing battle the au
thorities waged to stop the progressive decay of the curial system. 
It comprised a repeal of the exemption enjoyed by Jewish "cler
ics," and the restoration to the curias of those born to curial 
fathers who managed, nevertheless, to enter the State administra
tion. The repeal of the "clerical" exemption was not total, how
ever, for the allusion to the practice adopted in regard to Christian 
clerics suggests that Jewish "clerics" were treated in the same way, 
i.e., entry of curials to orders was conditional on their transferring 
property to others who were to replace them in the curias. 

This law provides evidence of the strong Christian sentiments 
that inspired Gratian during his stay in Milan, when he was 
strongly influenced by Ambrosius, 3 yet it should not be interpreted 
as a characteristic anti-Jewish act, but as one more measure in a 
whole series intended to strengthen the curias. Some of this effort 
is documented in the extensive legislation on this subject from the 
reign of Valentinian I and Valens until the end of 386 (CTh 
12:1:59-115). The exemptions enjoyed by the Christian clerics 
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formed one of its targets. Julian's legislation on this subject was 
repealed by Valentinian I and Valens on 17 February 370 (CTh 
16:2:18), who reinstated the legislation of Constantius II from 29 
August 361 (CTh 12:1:49), which made the entry of curials into 
orders—with the exception of the episcopal order—conditional on 
the authorization of the curia and the "people." In the absence of 
such an authorization the curials were obliged to transfer two-
thirds of their property to a relative or to the curia itself, in order 
to ensure the continued execution of the liturgies. Curials were 
strictly forbidden to enter orders after their nomination to offices 
or functions. Similar legislation was passed by Valentinian I and 
Valens on 12 September 364 (CTh 12:1:59), and again in 370 or 
373 concerning curials joining monks in the desert (CTh 12:1:63). 
The same principle inspired also a law from 7 November 383 (CTh 
12:1:104). Jewish "clerics" could not obviously hope to retain their 
exemptions from curial liturgies against this trend, and the present 
law should be seen, accordingly, as an equalization of their status 
with that of the Christian clergy.4 

Codex Theodosianus, 12:1:100, ed. Mommsen, p. 687 

IDEM AAA.* AD HYPATIUM* P(RAEFECTUM) P(RAETORI)0 

Omnes, qui ex origine curialium se diversis gradibus inseruere rnilitiae, 
reddi propriis ordinibus oportebit, exceptis his, quibus legis vetustae,* 
quae certum numerum stipendiorum vel palatinae rnilitiae viris statuit, 

5 opitulatur auctoritas.* 
DAT. XIII KAL. MAI. MED(IOLANO) MEROBAUDE II ET SATURNINO 

CONSS.* 

T H E SAME T H R E E A U G U S T I 5 TO H Y P A T I U S , 6 PRAEFECTUS PRAETORIO 

All those of curial origin who inserted themselves into the different 
grades of the State administration should be returned to their own 
curias, except those who are succoured by the authority of the 
ancient law, 7 which established a certain number of service years to 
people serving in the armed service or in the palatine ad
ministration. 8 

G I V E N O N T H E T H I R T E E N T H D A Y BEFORE T H E C A L E N D S OF MAY A T MILAN 

IN T H E C O N S U L A T E OF M E R O B A U D E S FOR T H E S E C O N D TIME A N D OF 

S A T U R N I N U S . 9 
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Codex Theodosianus, 12:1:99, ed. Mommsen, p. 687 

IDEM AAA. AD HYPATIUM P(RAEFECTUM) P(RAETORI)0 

Post alia: Iussio, qua sibi Iudaeae legis homines blandiuntur, per quam 
eis curialium munerum datur immunitas, rescindatur,* cum ne clericis* 
quidem liberum sit prius se divinis ministeriis mancipare, quam patriae* 

5 debita universe* persolvant. Quisquis igitur vere deo dicatus est, alium 
instructum facultatibus suis ad munera pro se complenda constituat 
DAT. XIIII KAL. MAI. MEDIOL(ANO) MEROBAUDE II ET SATURNINO 

CONSS.* 

T H E SAME T H R E E A U G U S T I TO H Y P A T I U S , PREFECTUS PRAETORIO 

After other matters: The order 1 0 with which the men of Jewish law 
delude themselves, and in virtue of which they are given immunity 
from curial liturgies, shall be rescinded, for not even clerics 1 1 are 
free to subject themselves to the divine ministry before they pay in 
full all their dues 1 2 to their motherland. 1 3 Therefore, anyone who is 
genuinely consecrated to God should provide another man with his 
property and establish him to perform the liturgies in his place. 
G I V E N O N T H E F O U R T E E N T H D A Y BEFORE T H E C A L E N D S O F MAY AT MI

L A N IN T H E C O N S U L A T E O F M E R O B A U D E S FOR T H E S E C O N D TIME A N D OF 

S A T U R N I N U S . 1 4 

Codex Justinianus, 1:9:5, ed. Kriiger, p. 61 

IMPPP. GRATIANUS VALENTINIANUS ET THEODOSIUS AAA. HYPATIO PP. 

Iussio, qua sibi Iudaeae legis homines blandiuntur, per quam eis 
curialium munerum dabatur immunitas, rescindatur. 
D. XIIII K. MAI. MEDIOLANI MEROBAUDE II ET SATURNINO CONSS. 

T H E T H R E E EMPERORS A N D A U G U S T I G R A T I A N V A L E N T I N I A N A N D T H E O D O 

SIUS A U G U S T I TO H Y P A T I U S , PRAEFECTUS PRAETORIO 

The order with which the men of Jewish law delude themselves, and 
in virtue of which they are given immunity from the curial liturgies, 
shall be rescinded. 
G I V E N O N T H E F O U R T E E N T H D A Y BEFORE T H E C A L E N D S OF MAY AT MI

L A N IN T H E C O N S U L A T E OF M E R O B A U D E S FOR T H E SECOND TIME A N D OF 

S A T U R N I N U S . 
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NOTES 

1. According to Godefroy, Juster, and Ferrari dalle Spade this law was 
given by Valentinian II. 

2. See P. Kriiger, "Beitrage zum Codex Theodosianus, 11:5: Die 
Erganzung des Theodosianus aus dem Justinianus," ZSSRG, RA, XXXVIII (1917), 
p. 27. 

3. Compare a similar repeal of exemptions to pagan priests in 382. 
4. A detailed survey, though by no means exhaustive, is in G. Ferrari dalle 

Spade, "Immunita ecclesiatiche nel diritto imperiale," Scritti giuridici, III, Milan 
1956, pp. 125-242. 

5. Three . . . Augusti: Gratian, Valentinian II, and Theodosius. 
6. Flavius Hypatius, a relative of the Empress Eusebia, held various gov

ernment offices. He served as Praefectus Praetorio of Italy from 13 April (accord
ing to Seeck), or from 9 December (according to Ensslin) 382 until 28 May 383. At 
that time the office was entrusted simultaneously to two prefects, and its jurisdic
tion included also Africa and Illyricum. See W. Ensslin, PW, 1:44, 1954, s.v. 
Praefectus Praetorio, Col. 2499; Haehling, pp. 299-300; J. R. Palanque, "La 
profecture du protoire d'lllyricum au IVe siecle," Byzantion, XXI (1951), p. 14 n. 
2; O. Seeck, PW, 1:17, 1914, s.v. Hypatius, Col. 249. 

7. A reference to a law of Valentinian I and Valens from 368, or 370, or 
373 (CTh 7:1:6), which granted exemption from the decurionate to veterans after 
15 years of service in the army and to civil administrators after 25 years of service. 

8. Administration: this translation follows an emendation suggested by 
Seeck, 'armatae vel palatinae militiae' instead of 'vel palatinae militiae', in accord 
with CTh 7:1:6. The manuscripts' version is manifestly corrupt. 

9. Given . . . Saturninus: 19 April 383. On that day Gratian was still at 
Milan, whence he departed after 2 May. See O. Seeck, PW, 1:14, 1912, s.v. Gratia-
nus, Col. 1839. 

10. Order: probably Constantine's law from 29 November-1 December 330, 
which granted this exemption to the Jewish "clergy" (see above, No. 9). Archi, on 
the other hand, follows Godefroy in identifying it with Constantine's law from 11 
December 321 (see above, No . 7) . 

11. See the definition of the term 'clerici' in a law passed by Constantine in 
21 October 319: 'Qui divino cultui ministeria religionis inpendunt, id est hi, qui 
clerici appelantur', "those who perform the ministry of religion in the divine cult, 
namely those who are called clerics" (CTh 16:2:2). 

12. "Dues" was a common term in this context. See, for instance, the laws 
from 28 May 365 (CTh 12:1:65) and 6 August 382 (CTh 12:1:91). 

13. Motherland: legislation dealing with decurions employs the term 'patria' 
to designate the "mother-city," the city in which the decurion is bound to perform 
the 'munera curialia'. Compare the phrasing of a law from 23 February 372: 'Nemo 
originis suae oblitus et patriae, cui domicilii iure devinctus est, ad gubernacula 
provinciae nitatur ascendere'. "Let no one forget his origin and his motherland, to 
which he is bound by right of his dwelling-place, and aspire to ascend to the 
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government of the province" (CTh 12:1:77). See also the laws from 17 March 380 
(CTh 12:1:82), 31 January 383 (CTh 12:1:94), and 6 April 383 (CTh 12:1:98). 

14. Given . . . Saturainus: 18 April 383. 

BIBLIOGRAPHY 
Godefroy, IV, pp. 472-473; Juster, II, p. 259; Seeck, Regesten, p. 262; 

Ferrari dalle Spade, "Privilegi," pp. 113-114; Seaver, p. 46; Noethlichs, pp. 116— 
117; Avi-Yonah, p. 216; Archi, p. 109; Reichardt, p. 30; Vogler, p. 43. 

16 
Interdiction on Christians from Participating in Pagan, 

Jewish and Manichaean Cults 
Gratian (with Valentinian II, Theodosius) 

21 May 383 

This law, given on 21 May 383 at Padua by Gratian in his name 
and in the names of Valentinian II and Theodosius, was addressed 
to Hypatius, Praefectus Praetorio of Italy. Its text has been pre
served in CTh 16:7:3. 

Only one manuscript (MS E) transmitted this text in its entirety, 
though not without corruptions. The Breviarium (Brev. 16:2:1) 
preserved a truncated version, consisting of the law's first part and 
its subscription. Justinian's editors may have interpolated a short 
fragment from it into CJ 1:7:2. It is identical to the version of 
MS E. 

The law dealt explicitly with Christians who took part in non-
Christian cults, and implicitly with apostate Christians. It thus lent 
the support of the State apparatus to the canonical legislation from 
the early fourth century,1 and to the vigorous propaganda from the 
second half of that century, which combatted syncretistic currents 
within Christianity, and more particularly, the theurgical practices 
attached to them. 2 A similar law was passed, simultaneously, in 
Constantinople. Its text, addressed to the Praefectus Praetorio 
Postumianus, is preserved in CTh 16:7:2. 
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1 6 CHRISTIAN PARTICIPATION IN CULTS 

This law consists of the following measures: 
(A) Christians who took part in pagan, Jewish, or Manichaean 

cults were to be punished. Those who turned to pagan cults were 
to lose their right to bequeath their property in a testament; par
ticipants in Jewish cults were to suffer unspecified punishments, 
while partakers in Manichaean cults were to be punished according 
to a law passed by Valentinian I on 2 March 372, probably CTh 
16:5:3. That law imposed "heavy penalty" on the "Teachers," 3 

stigmatized participants in Manichaean meetings as 'infami' and 
'probrosi', and decreed confiscation to the Treasury of the edifices 
used for that purpose. 

(B) Identical or heavier penalties were to be imposed on the 
instigators of these activities, whether pagans, Jews, or Manichae-
ans. 

(C) Appeals against the validity of testaments on these grounds 
had to satisfy two conditions: (1) legal proceedings were to be 
opened within five years of the testator's death, and they were to 
follow the procedure usually applied in "avoidance of duty" cases; 
(2) the claimant had to prove that he opposed these activities of 
the testator when he was still alive. 

Justinian's editors received only the clause limiting the dura
tion for opening legal proceedings to five years, and omitted any 
reference to the Manichaeans. Their version pointed more clearly 
in the direction of apostasy rather than mere participation in 
non-Christian cults. They dated this law to 18 May, three days 
earlier than the date transmitted in the Codex Theodosianus, but 
their date is probably the more accurate. 

Our law resembles those laws that allowed accusations against 
deceased persons on various grounds, such as high treason and 
heresy, but it also differs from them in at least one respect. It 
presupposes that the testator's religious activities rendered him 
totally or partially incapable of bequeathing property in a testa
ment. His relatives could therefore contest such a testament in the 
"avoidance of duty" procedure. Deceased found guilty of high 
treason or of heresy, on the other hand, were deemed punishable 
from the time they initiated their illegal activity in full knowledge 
of its punitive sequels. The usual penalties reserved to these 
crimes, namely damnation of memory, invalidation of legal acts, 
and confiscation of property in the State's favour, were therefore 
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i m p o s e d retroact ive ly , t o cover the entire span of t ime c o m m e n c 
ing with the beg inn ing of the criminal des ign . There w a s nothing in 
these pena l t i e s , c o n s e q u e n t l y , to encourage the relatives of the 
d e c e a s e d to lay charges against h i m , whi le our law, o n the c o n 
trary, e n c o u r a g e d t h e m to adopt this l ine of act ion by offering 
t h e m tangible a d v a n t a g e s . 4 

Codex Theodosianus, 16:7:3 ( = Breviarium, 16:2:1), ed. Mommsen, pp. 884-885 

IDEM AAA. AD HYPATTUM P(RAEFECTUM) P(RAETORI)0 

Christianorum ad aras et templa migrantium negata testandi licentia* 
vindicamus admissum. Eorum quoque flagitia puniantur, qui 
Christianae religionis et nominis dignitate neglecta Iudaicis semet pol-

5 luere contagiis. Eos vero, qui Manichaeorum nefanda secreta et 
scelerosos aliquando sectari maluere secessus, ea iugiter atque perpetuo 
poena comitetur, quam vel divalis arbitrii genitor Valentinianus adscrip-
sit* vel nostra nihilo minus saepius decreta* iusserunt. Auctores vero 
persuasionis huius, qui lubricas mentes in proprium deflexerant consor-

IO tium, eademque reos erroris huiuscemodi poena comitetur, quin etiam 
graviora plerumque pro motibus iudicum et qualitate commissi extra or-
dinem promi in nefarios sceleris huius artifices supplicia censemus. Sed 
ne vel mortuos perpetua vexet criminationis iniuria vel hereditariae 
quaestiones temporum varietate longorum prorsus emortuae in 

15 redivivos semper agitentur conflictus, huiuscemodi quaestionibus metam 
temporis adscribimus, ut, si quis defunctum violatae atque desertae 
Christianae religionis accusat eumque in sacrilegia templorum vel in 
ritus Iudaicos vel ad Manichaeorum dedecus transisse contendit eaque 
gratia testari minime potuisse confirmat, intra quinquennium iuge, quod 

20 inofficiosis actionibus constitutum est,* proprias exerat actiones futuri-
que iudicii huiuscemodi sortiatur exordium, ut eodem in luce durante, 
cuius praevaricatio* criminanda est, flagitii huius et sceleris praesens 
fuisse doceatur publica sub testificatione testatus, probet indicium, ne-
que enim earn superno nomine tacitus praestitisse perfldiam sceleribus 

25 adquiescens praevaricationem deinceps tamquam ignarus accuset* 
DAT. XII KAL. IUN. PATAVI* MEROBAUDE II ET SATURNINO CONSS.* 

post contagiis: Reliqua pars legis de Manicheis ideo facta non est, quia 
in Novellis evidentior invenitur.— Haec lex interpretatione nos indiget. 
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T H E SAME T H R E E A U G U S T I T O H Y P A T I U S , PRAEFECTUS PRAETORIO 

We punish the crime of Christians passing over to altars and temples 
by abrogating their power to bequeath in testament. 5 Also those 
who despised the dignity of the Christian religion and name and 
polluted themselves with the Jewish contagions shall be punished for 
their disgraceful acts. Those, however, who preferred, at any time, 
to frequent the Manichaeans' execrable hideouts and their abomi
nable retreats, shall be visited always and perpetually by the punish
ment established by our father Valentinian 6 in his divine decision, 
and decreed not less frequently 7 in our verdicts. 8 Indeed, the instiga
tors of this persuasion, who misled slipping minds to their peculiar 
fellowship, shall be visited by the same punishment as those guilty 
of such a deviation, moreover, we order that the nefarious perpetra
tors of this crime shall suffer generally harsher penalties than usual, 
according to the decision of the judges and to the nature of the 
crime. We establish, however, a time limit for trials such as this, in 
order that the deceased shall not be disturbed by the perpetual 
injury of an accusation, and that inheritance trials definitely settled 
with the passage of time shall not be revived into eternally inflamed 
conflicts. If someone shall accuse a deceased person of a desecration 
and desertion of the Christian religion and maintain that he passed 
over to the sacrileges of the temples or to the Jewish rites or to the 
Manichaeans' infamy, and claim that on these grounds he was on no 
account capable of bequeathing in testament, he shall prefer private 
charges and obtain the opening of the future trial of this kind within 
five consecutive years, as is established in cases of 'dereliction of 
duty'. 9 On condition that it should be demonstrated—he shall testify 
in public and prove his accusation—that during the lifetime of the 
person whose transgression is the cause for accusation he was 
present 1 0 of this crime and offence; and let him not accuse for this 
transgression as though he was ignorant of it, he who tacitly acqui
esced, in the supreme name, with perfidy 1 1 and treacherously con
sented to crimes. 
G I V E N O N T H E T W E L F T H D A Y BEFORE T H E C A L E N D S O F J U N E AT P A D U A 1 2 

I N T H E C O N S U L A T E OF M E R O B A U D E S FOR T H E S E C O N D TIME A N D OF 

S A T U R N I N U S . 1 3 

After "contagions": The other part of the law, which dealt with the 
Manichaeans, is not copied, because it is found in greater clarity in 
the Novels . 1 4 —This law requires no commentary. 
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Codex Justinianus, 1:7:2, ed. Kriiger, p. 60 

IMPPP. GRATIANUS VALENTINIANUS ET THEODOSIUS AAA. AD 

HYPATIUM PP. 

Si quis defunctum violatae atque desertae Christianae religionis accusat 
eumque in sacrilegia templorum vel in ritus Iudaicos transisse contendit 

5 eaque gratia testari minime potuisse confirmat, intra quinquennium iuge, 
quod inofficiosis actionibus constitutum est, proprias exserat actiones 
futurique iudicii huiuscemodi sortiatur exordium. 
D. XV K. IUN. PATAVI MEROBAUDE II ET SATURNINO CONSS.* 

T H E T H R E E EMPERORS A N D A U G U S T I G R A T I A N V A L E N T I N I A N A N D T H E O D O 

SIUS TO H Y P A T I U S , PRAEFECTUS PRAETORIO 

If someone shall accuse a deceased person of a desecration and 
desertion of the Christian religion and maintain that he passed over 
to the sacrileges of the temples or to the Jewish rites, and claim that 
on these grounds he was on no account capable of bequeathing in 
testament, he shall prefer private charges and obtain the opening of 
the future trial of this kind within five consecutive years, as is estab
lished in cases of dereliction of duty. 
G I V E N O N T H E F I F T E E N T H D A Y BEFORE T H E C A L E N D S O F J U N E AT P A D U A , 

I N T H E C O N S U L A T E O F M E R O B A U D E S FOR T H E S E C O N D TIME A N D OF 

S A T U R N I N U S . 1 5 

NOTES 
1. See, for instance, the decisions of the council of Eliberti, ca. 300, canons 1, 

2, 49, and 59, as well as the decisions of the council of Ancyra from 314, canon 24. 
2. See M. Simon, "La potemique antijuive de Saint Jean Chrysostome," 

Annals de I'Institut de Philologie et Histoire Orientales et Slaves, IV (1936), pp. 4 0 3 -
421. 

3. The term 'doctores' probably designates here the διδάσκαλοι who were 
second only to the α ρ χ η γ ό ς , "the leader," in the Manichaean hierarchy. See H. J. 
Polotsky, PW, Suppl. VI , 1935, s.v. Manichaismus, Col. 262. 

4. For the evolution of this type of procedure based on charges against 
deceased persons consult E. Volterra, "Processi penali contro i defunti in diritto 
romano," RIDA, III (1949), pp. 485-500. 

5. Testament: this prohibition goes back, in fact, to a law promulgated in 
the names of Gratian, Valentinian, and Theodosius I on 27 February 380. That law 
established a rhetorical distinction between "Catholic Christians" and 'reliquos 
vero dementes vesanosque', "the others, namely the demented and the insane" 
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(CTh 16:1:2), but taken literally such a distinction could lead to designating them as 
persons incapable of bequeathing in testament or witnessing a testament. The same 
category includes also the 'infami', for a law from 8 May 381 specified that the 
Manichaeans, being 'infami', are incapable of bequeathing in testament or act in 
Roman law (CTh 16:5:7). One observes a considerable expansion of legislation 
abrogating the right to bequeath in testament since 381, until it was extended to all 
heretics, Manichaeans, and Christian apostates. See Kaser, RPR, II, p. 486. Claim 
of insanity is known in classical law as an argument adduced by disinherited sons 
pleading a case of dereliction of duty. It was a rhetorical 'color' (color insaniae), 
according to the testimony of Marcellus: 'resque illo colore defenditur apud iudi-
cem, ut videatur ille non sanae mentis fuisse, cum testamentum inique ordinaret', 
"and the matter is justified before the judge using this argument, in order that that 
person shall be seen as one who was not sane when he made the testament in an 
iniquitous manner" (Dig. 5:2:5). Marcian notes, however, that the claim of insanity 
should not be taken literally, for this would result in the complete invalidation of 
the testament (Dig. 5:2:2). Gratian's legislation on this subject clearly reveals to 
what extent it was inspired by legal rhetorics. 

6. The law against the Manichaeans given by Valentinian on 2 March 372 
(CTh 16:5:3). On this law, as well as the other laws passed against the Manichae
ans, consult Ε. H. Kaden, "Die Edikte gegen die Manichaer von Diokletian bis 
Justinian," Festschrift H. Lewald, Basle 1953, pp. 55-68 . 

7. Not less frequently: a reference to "always and perpetually." 
8. Verdicts given by the emperor sitting in judgment formed one of the 

types of the Imperial 'constitutiones'. Though not binding on the judges in similar 
cases, nevertheless they had the authority of a precedent. They acquired a binding 
force similar to that of the Imperial edicts once they were officially published. See 
Hesky, PW, 1:8, 1901, s.v. Decretum, Cols. 2289-2291. 

9. Dereliction of duty: the legislator employed here a procedure evolved in 
cases concerning the validity of testaments which omitted the obligatory heirs, namely 
the testator's relatives, or did not leave them the obligatory portion, i .e . , the portion 
required by the testator's moral duty towards his relatives. A complaint that a testa
ment was in dereliction of duty (querela inofficiosi testamenti) had to be presented 
within a year of the entry of the heir, and it was not allowed if it was not presented 
within five years. See also the contemporary law given on 28 May (CTh 2:19:5). 

10. Present: the text, as transmitted, is undoubtedly corrupt in this place. It 
should be emended, and a short clause added to it, in order to arrive at a reason
able reconstruction. The following translation is based on the reconstruction sug
gested by Mommsen: " . . . cause for accusation he opposed this crime and of
fence; for if it were demonstrated that one tacitly acquiesced with someone who 
went against the supreme god and thus perfidiously consented to crimes, let him 
not accuse for this transgression as though he was ignorant of it." This emendation 
is inspired by a similar condition in a law from 426 (see below, No. 52). 

11. Perfidy: compare the definition offered at that time by Ambrosius: 
'Recte praevaricator dicitur, qui discedit a Domino, denique Graece a discedendo 
Apostata nominatur'. "Praevaricator is rightly called one who leaves God; indeed 
he is designated Apostata in Greek, from leaving"; see In Psalmum CXVIII Expo-
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sitio, Sermo 15, ed. F. du Frische & N. Le Nourry, PL, X V , Cols. 1421-1422. For 
the evolution of the term 'praevaricatio' from the strictly legal meaning of lawyer's 
perfidy against his client to the religious context of perfidy in regard to the law, 
namely religion, see E. Levy, "Von den romischen Anklagervergehen," ZSSRG, 
RA, LIII (1933), pp. 177-211. 

12. Padua: genitive is the usual case employed with the name Patavium in 
the legal texts, although the ablative is not unknown. See P. Kriiger, "Beitrage zum 
Codex Theodosianus, IV: Uber den Gebrauch von Genetiv und Ablativ in den 
Ortsangaben der Subskriptionen," ZSSRG, RA, XXXVII (1916), p. 101. 

13. Given . . . Saturninus: 21 May 383. 
14. Novels: an explanatory note appended by the editors of the Breviariwn, 

as to their reason for omitting the second part of the law. They refer to Valentinian 
Ill's second Novel . 

15. Given . . . Saturninus: 18 May 383. 

BIBLIOGRAPHY 

Godefroy, VI:1 , pp. 227-229; Juster, I, pp. 261-262; G. Ferrari dalle Spade, 
Osservazioni sulla trasmissione diplomatica del Codice Teodosiano e sulla interpreta-
tio Visigotica, Padua 1915 = Scritti giuridici, II, Milan 1954, pp. 249-250; Seeck, 
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17 
Prohibition on the Possession and Proselyting of Christian 

Slaves by Jews 
(Gratian, Valentinian II with) Theodosius 

September 384 

This law, given by Theodosius in his name and in those of Gratian 
and Valentinian II, was addressed to Cynegius, Praefectus Praeto-
rio in the East. Its version, received in Regium on 22 September 
384, has been preserved only in a text of the Codex Theodosianus 
(CTh 3:1:5) transmitted in the Breviarium (Brev. 3:1:5), where it is 
accompanied by the Visigothic Commentary. This version is un
doubtedly corrupt, for it consists of two separate and contradictory 
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17 POSSESSION OF CHRISTIAN SLAVES BY JEWS 

fragments which are joined together by the words 'addito eo \ 
"furthermore." 

The first fragment is a prohibition on the purchase of Christian 
slaves by Jews and their proselyting. Those found guilty shall suf
fer the loss of the slaves and an "appropriate punishment." 

The second part established that Christian slaves owned by 
Jews, and Christian slaves converted to Judaism by their Jewish 
owners, should be redeemed from slavery by Christians, who were 
to pay their right price. 

Some commentators attempted to explain the contradiction be
tween the two parts of the law on chronological grounds, interpret
ing the first part as applicable to the future and the second part to 
past activities, that is to slaves bought before the promulgation of 
the present law. This interpretation is unsatisfactory, on linguistic 
and on historical grounds, for possession of Christian slaves by 
Jewish owners—and even more so their conversion to Judaism— 
had been forbidden since 339 (see above, No. 11). The Visigothic 
Commentary, on the ether hand, explained the second part of the 
law by a reference to another law, promulgated prior to the pre
sent law and invalidated by it. As the Visigothic Commentary was 
based on a version of the Theodosian Code that frequently di
verged from the version preserved in the Breviarium, it is probable 
that the Commentary referred, in this case, to a law known to the 
author of the Commentary either from the Theodosian Code or 
from another source. This early law was joined to the later law by 
the editors of the Breviarium, who overlooked the contradiction 
thus created between the two parts of one text. They used the 
conjunctive 'addito eo' as if the second part strengthened the first, 
but, in fact, the second part is not only milder than the first, it also 
contradicts it to a considerable extent. 

The law was given by an Eastern Augustus, and it was addressed 
to an Eastern praefectus praetorio. Its reception in Regium, a city 
lying outside the jurisdiction of both, was therefore quite unusual. It 
can be explained, however, by the guardianship Theodosius exer
cised over Valentinian II during his minority, a guardianship which 
was manifested, among other things, by the introduction of Eastern 
legislation to the West. 1 Juster tried to solve this problem by identi
fying Regium with Thracian Regium, east of Constantinople, and 
his solution was accepted by Noethlichs. 
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Codex Theodosianus, 3:1:5, ed. Mommsen, pp. 128-129 

IDEM AAA.* CYNEGIO* P(RAEFECTO) P(RAETORI)0 

Ne quis omnino Iudaeorum Christianum conparet servum neue ex 
Christiano Iudaicis sacramentis adtaminet. Quod si factum publica in-
dago conpererit, et servi abstrahi debent et tales domini congruae atque 
aptae facinori poenae* subiaceant, addito eo, ut, si qui apud Iudaeos vel 
adhuc Christiani servi vel ex Christianis Iudaei repperti fuerint, soluto 
per Christianos conpetenti pretio ab indigna servitute redimantur. 

ACCEPTA X KAL. OCTOB. REGIO RICHOMERE ET CLEARCHO CONSS.* 

INTERPRETATIO 

Convenit ante omnia observari, ut nulli Iudaeo servum Christianum 
habere liceat, certe nullatenus audeat, ut Christianum si habuerit, ad 
suam legem transferre praesumat. Quod si fecerit, noverit se sublatis 
servis poenam dignam tanto crimine subiturum: Nam ante legem datam 
id fuerat statutum, ut pro Christiano servo, si inquinatus fuisset pol-
lutione Iudaica, sciret sibi pretium quod dederat a Christianis esse red
dendum, ut servus in Christiana lege maneret 

T H E SAME T H R E E A U G U S T I 2 TO C Y N E G I U S , 3 PRAEFECTUS PRAETORIO 

On no account shall a Jew buy a Christian slave, neither shall he 
contaminate him with Jewish sacraments and convert him from 
Christian to Jew. If it shall be revealed in a public investigation that 
this was done, the slaves must be taken away and such owners 
should suffer a punishment commensurate and appropriate to the 
crime. 4 Furthermore, if slaves who are still Christian, or Christian 
slaves who have become Jews, shall be discovered in possession of 
Jews, they shall be redeemed from a shameful slavery through the 
payment by Christians of the right price. 
RECEIVED O N T H E T E N T H D A Y BEFORE T H E C A L E N D S OF OCTOBER AT 

R E G I U M , I N T H E C O N S U L A T E O F RICHOMER A N D C L E A R C H U S . 5 

C O M M E N T A R Y 

It behoves to take care, above all, that no Jew shall be permitted to 
have a Christian slave, and certainly he shall on no account dare to 
presume to convert a Christian slave, if he shall have one, to his 
own law. If he shall do this, he should know that he shall suffer a 
punishment commensurate with such a crime and his slaves shall be 
taken away; for it had been decreed before this law was given, that 
he shall be paid by Christians the price he had given for a Christian 
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slave, if that slave was contaminated with the Jewish pollution, in 
order that the slave shall abide in the Christian law. 

NOTES 
1. See Seeck, Regesten, pp. 8 0 - 8 1 . 
2. Although promulgated in the names of the three Augusti, this law was 

given by Theodosius, as it is addressed to Cynegius, Theodosius' Praefectus Praeto-
rio in the East. Theodosius travelled to the West in the second half of 384, and on 
31 August was in Verona, where he met Valentinian. He returned to Constantino
ple probably about mid September. Vera rejects this reconstruction of Theodosius' 
itinerary and maintains that Theodosius did not visit Italy in 384 at all. See D . 
Vera, "I rapporti fra Magno Massimo, Teodosio e Valentiniano II nel 383-384," 
Athenaeum, NS, LIII (1975), pp. 267-301 . 

3. Maternus Cynegius, probably of Spanish origin, served as Praefectus 
Praetorio of the East from 384 till his death in 388. A militant Christian, he 
adopted an aggressive policy towards the pagans, Jews, and heretics in the Eastern 
provinces. A relative bearing the same name was responsible for the closure of 
Mamas temple in Gaza in 401. See J. F. Matthews, "A Pious Supporter of Theodo
sius I—Maternus Cynegius and his Family," JThS, XVIII (1967), pp. 438-446: G. 
Fowden, "Bishops and Temples in the Eastern Roman Empire A.D. 320-435," 
JThS, N.S . XXIX (1978), pp. 6 2 - 6 3 ; Haehling, pp. 72 -73 ; P. Petit, "Sur la date du 
'Pro Templis' de Libanius," Byzantion, XXI (1951), pp. 298-304; PLRE, I, s.v. 

4. The last known law on this subject was issued by Constantine II in 339 
(see above, No . 11). It imposed the loss of all slaves on Jews purchasing Christian 
slaves, and capital punishment on Jews circumcising non-Jewish slaves or convert
ing Christian female slaves. 

5. Given . . . Clearchus: 22 September 384. Vera cites this law expressly as 
typical to the erroneous dating of the laws addressed to Cynegius; see his article 
(above, n. 2 ) , p. 272 n. 20. 

BIBLIOGRAPHY 
Godefroy, I, pp. 284-285; Juster, II, p. 73; Seeck, Regesten, pp. 8 0 - 8 1 , 265; 

Solazzi, "Fra norme," p. 401; Seaver, p. 48; J. Gaudemet, "Le partage logislatif 
dans la seconde moitio du IVe siecle," Studi de Francisci, II, Milan 1956, p. 349; 
Noethlichs, pp. 182-184; Lippold, PW, Suppl. XIII, 1973, Col. 869; Langenfeld, 
pp. 83 -84 ; Reichardt, p. 32. 
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18 
Interdiction on Marriage between Christians and Jews 

(Valentinian II), Theodosius (with Arcadius) 
14 March 388 

This law, given on 14 March 388 at Salonica by Theodosius, in his 
name and in those of Valentinian II and Arcadius, was addressed 
to Cynegius, Praefectus Praetorio in the East. It has been pre
served in Codex Theodosianus in two texts (CTh 3:7:2 and CTh 
9:7:5), which are almost identical. Both were commented in the 
Visigothic Commentary, received into the Breviarium (Brev. 3:7:2 
and Brev. 9:4:4), the Roman Law of the Burgundians (Lex Ro-
mana Burgundionum, 19:4), and—with unimportant linguistic 
changes—also into Codex Justinianus (CJ 1:9:6). The law prohib
ited mixed marriages between Christians and Jews, applying in 
such cases the penalties imposed in cases of adultery. It was even 
harsher to the extent that it allowed an unlimited right to prefer 
charges of mixed marriages, while Constantine's legislation on 
adultery restricted this right to relatives only. 

Interdictions on mixed marriages and on sexual relations be
tween Jews and Christians are known in the ecclesiastical legisla
tion since the beginning of the fourth century, for example, in the 
decrees of the Council of Eliberti (Canons 16, 78). Our law rein
forces the canonical interdiction by defining such marriages as 
crimes committed against the State and liable, therefore, to be 
prosecuted by its organs. This represents an important innovation, 
probably due to Ambrosius' personal influence, for he launched a 
virulent campaign against mixed marriages between Christians and 
non-Christians in 385.1 This was not the first time, however, that 
the legislator imposed restrictions^on marriage between different 
population groups. In 370 or 373, Valentinian I prohibited, under 
threat of capital punishment, marriages between inhabitants of the 
provinces and pagan "barbarians" (CTh 3:14:1). Vogler believes 
that our law was intended to prevent marriage ties between Jewish 
and Christian decurions, but there is nothing in the text to support 
such a limiting interpretation. 
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Codex Theodosianus, 3:7:2 ( = Breviarium, 3:7:2), ed. Mommsen, p. 142 

IMPPP. VALENTXINIANUS), THEOD(OSIUS) ET ARCALXIUS) AAA. CYNEGIO* 

P(RAEFECTO) P(RAETORI)0 

Ne quis Christianam mulierem* in matrimonio Iudaeus accipiat, neque 
Iudaeae Christianus coniugium sortiatur. Nam si quis aliquid huiusmodi 

s admiserit, adulterii* vicem commissi huius crimen obtinebit, libertate in 
accusandum publicis quoque vocibus relaxata. 
DAT. PRID. ID. MART. THESSAL(ONICA) THEOD(OSIO) Α. II ET CYNEGIO 

V. C. CONSS.* 

INTERPRETATIO 

io Legis huius severitate prohibetur, ut nec Iudaeus Christianae 
matrimonio utatur, nec Christianus homo Iudaeam uxorem* accipiat. 
Quod si aliqui contra vetitum se tali coniunctione miscuerint,* noverint 
se ea poena, qua adulteri damnantur, persequendos, et accusationem 
huius criminis non solum propinquis, sed etiam ad persequendum om-

15 nibus esse permissam. 

T H E T H R E E EMPERORS A N D A U G U S T I V A L E N T I N I A N THEODOSIUS A N D AR-

C A D I U S TO C Y N E G I U S , 2 PRAEFECTUS PRAETORIO 

N o Jew shall take a Christian woman 3 in marriage, neither shall a 
Christian marry a Jewess. Indeed, if anyone shall commit something 
of the kind, his crime shall be considered as an adultery, 4 with the 
right to accuse allowed the general public. 
G I V E N O N T H E D A Y BEFORE T H E IDES O F MARCH AT SALONICA, IN T H E 

C O N S U L A T E O F T H E O D O S I U S A U G U S T U S FOR T H E S E C O N D TIME A N D OF 

C Y N E G I U S T H E MOST R E N O W N E D . 5 

C O M M E N T A R Y 

It is prohibited by this law's severity that a Jew shall have a Chris
tian woman in matrimony, and that a Christian man shall take a 
Jewish wife. 6 If any persons shall intermingle in such an intercourse 
against our interdiction, let them know that they shall be punished 
by the punishments inflicted on those condemned for adultery, and 
that accusation of this crime is allowed not only to relatives but also 
to all. 
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Codex Theodosianus, 9:7:5 ( = Breviarium, 9:4:4), ed. Mommsen, p. 448 

IMPPP. VAL(ENTTNI)ANUS, THEOLXOSIUS) ET ARCAEKIUS) AAA. CYNEGIO 

P(RAEFECTO) P(RAETORI)0 

N e quis Christianam mulierem in matrimonio Iudaeus accipiat neque 
Iudaeae Christianus coniugium sortiatur. Nam si quis aliquid huiusmodi 

5 admiserit, adulterii vicem commissi huius crimen optinebit, libertate in 
accusandum publicis quoque vocibus relaxata. 
DAT. PRID. ID. MAR. THESSAL(ONICAE) THEOD(OSIO) Α. II ET CYNEGIO 

CONSS. 

INTERPRETATIO 

io Nec Iudaeus Christianam nec Christianus Iudaeam ducat uxorem. 
Quod si fecerit, cuiuslibet accusatione velut in adulteros vindicetur. 

C O M M E N T A R Y 

N o Jew shall take a Christian wife, neither shall a Christian take a 
Jewish wife. If he shall do it, he shall be punished on the accusation 
of anyone and as if for adultery. 

Codex Justinianus, 1:9:6, ed. Kriiger, p. 61 

IMPPP. VALENTTNIANUS THEODOSIUS ET ARCADIUS AAA. CYNEGIO PP. 

N e quis Christianam mulierem in matrimonium Iudaeus accipiat neque 
Iudaeae Christianus coniugium sortiatur. Nam si quis aliquid huiusmodi 
admiserit, adulterii vicem commissi huius crimen obtinebit, libertate in 

5 accusandum publicis quoque vocibus relaxata. 
D. PRID. ID. MART. THESSALONICA THEODOSIO Α. II ET CYNEGIO CONSS. 

NOTES 
1. See Epistulae, 19, ed. F. du Frische and N. Le Nourry, PL, XVI , Cols. 

982-994. 
2. See above, No . 17. Cynegius did not live long enough to receive this 

law; he was buried in the church of All the Apostles at Constantinople on 19 
March. 

3. The Christian woman was designated by the term 'mulier', which was 
more popular than the term 'femina', preferred by the educated and generally used 
to emphasize the difference between the male and the female genders. The mean
ing of 'mulier' as wife is secondary and later, and it originated in the lower classes. 
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This was probably the reason why the Visigothic Commentary replaced 'mulier' by 
'uxor'. See J. N. Adams, "Latin Words for 'Woman' and 'Wife'," Glotta, L (1972), 
pp. 234-235. 

4. Roman legislation on adultery derived from the Lex Julia de adulteriis 
coercendis, passed by Augustus in 18 B.C . The law permitted, in certain circum
stances, the execution of an adulterous wife by her father and husband, and obliged 
them, if they did not make use of this right, to prefer charges against her before a 
public court. Divorce was obligatory under this law. If father and former husband 
did not hie charges within two months after the divorce, any Roman citizen had the 
right to accuse her within four supplementary months. The penalties imposed on an 
adulterous wife by this law were exile (relegatio), confiscation of one half of her 
dowry and a third of her property. Her partner was punished by exile and confisca
tion of half of his property. Both became intestate, and the woman could not 
legally marry again. Capital punishment on adultery was introduced prior to Con-
stantine's death, for a law passed by this emperor (CTh 9:40:1, perhaps from 314) 
referred to it, though we do not know whether he introduced it himself. Precise 
information on this penalty is found in a law passed by Constantius and Constans in 
339; "desecrators of matrimony" shall be drowned sewn in a sac or put in fire, like 
murderers (CTh 11:36:4). Justinian's editors incorporated this passage in a law on 
adultery enacted by Constantine in 326 (CTh 9:7:2 = CJ 9:9:2), whose original text 
did not refer to capital punishment. They rephrased, however, the detailed instruc
tion in a more general way: 'Sacrilegos autem nuptiarum gladio puniri oportet'. "It 
behoves that desecrators of matrimony shall be punished by death." Constantine 
introduced an important innovation into the legal practice on adultery in 326, when 
he restricted the right of accusation to relatives only (CTh 9:7:2). See L. Chiazzese, 
NDI, I, 1957-1958, pp. 322-323; Guarino, see bibliography below; Hartmann, 
PW, 1:1, 1894, Cols. 432-435 . 

5. Given . . . renowned: 14 March 388. Theodosius departed for Salonica in 
the autumn of 387, and celebrated there his Decenalia on 19 January 388. He 
stayed there at least until 30 April 388. See Lippold, Cols. 875-876. 

The title 'vir clarissimus' ( v . c ) , "The Most Renowned," reserved originally 
to the senatorial order, after the beginning of the fourth century designated the 
chief magistrates of the Empire. They acquired two new titles after 372, 'illustris' 
and 'spectabilis'. Magistrates entitled to the title of 'clarissimus' were assigned the 
fourth place in the hierarchy of order and status evolved in the early fifth century, 
below the 'nobilissimi', the 'illustres', and the 'spectabiles', but above the 'perfectis-
simi' and the 'egregii'. The long tradition of designating the hereditary senatorial 
nobility by the title 'clarissimus' resulted, however, in its continued use, alongside 
the new and higher titles which designated mainly status derived from office. Our 
law probably designated Cynegius with both titles, 'v.c. et ill.', to which he was 
entitled through his high status as Praefectus Praetorio of the East, although the 
title of 'illustris' disappeared from the manuscript tradition. See O. Hirschfeld, 
Kleine Schriften, Berlin 1913, "Die Rangtitel der romischen Kaiserzeit," pp. 6 4 6 -
681; R. Guilland, "La noblesse byzantine—Remarques," REB, XXIV (1966), pp. 
42, 44 -45 . 

6. Wife: see above, n. 3. 
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19 
Prohibition on Forcing Maritime Transport Liturgy on the 

Jewish and Samaritan Communities in Egypt, and 
Determination of the Status of the Senators as Citizens of 

Constantinople 
(Valentinian II), Theodosius (with Arcadius) 

18 February 390 

This law, given on 18 February 390, probably at Milan, by Theodo
sius, in his name and in the names of Valentinian II and Arcadius, 
was addressed to Alexander, Praefectus Augustalis of Egypt. One 
fragment of the law has been preserved in Codex Theodosianus 
(CTh 13:5:18), another in Codex Justinianus (CJ 10:40:8). Both 
share the same legislator, addressee, and subject (imposition of 
liturgies). They present different dates, 18 February 390 and 1 
March 390, which are probably due to a textual corruption of the 
first date; a scribal error resulted in the omission of the number XII 
in the date "XII. Kal. Martii" (the twelfth day before the calends of 
March), which thus became "calends of March" (1 March). The 
original order of the two fragments in the complete law is now 
impossible to determine. The law dealt with two matters: 

(A) The duty of maritime transport imposed on the Jewish and 
Samaritan communities was declared illegal, on grounds that it 
should have been imposed directly on individuals wealthy enough 
to perform it. 
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(B) Senators should be considered as citizens of Constantinople, 
and treated accordingly in regard to performance of liturgies. 

This law offers evidence that the authorities recognized the Jew
ish community in Egypt, or in Alexandria, as a 'corpus' (synonym 
to 'collegium'), and that the local authorities in Egypt imposed on 
it a collective duty of maritime transport. This is not the only 
source to bear evidence on the existence of Jewish shipowners and 
sailors in fourth century Egypt. Synesius left a very vivid descrip
tion of his passage in a ship manned by a completely Jewish crew.1 

Other sources record Jewish 'navicularii' in Egypt2 and a profes
sional guild of Jewish shipowners and sailors.3 It is probable that 
the present law reflected the conditions prevalent in the provinces 
of Africa as well, where the maritime supply system was organized 
on similar lines to that of Egypt, i.e., through the imposition of 
that function as a duty on shipowners and wealthy individuals. 
Juster suggested that Jewish shipowners were organized in sepa
rate corporations, but we do not possess real proofs for the exis
tence of such corporations outside Palestine. 

The paragraph which deals with the senators concerns one aspect 
in the process of propagation of holders of the senatorial title, a 
distinct group from that of senators actually taking part in the sen
ate's work in each of the two capitals, Rome and Constantinople. 
Their spread in the provinces is well documented beginning with the 
middle of the fourth century. The title 'senator' conferred various 
privileges, whose importance accrued in proportion to the economic 
decline of the senatorial nobility in the last decades of the century.4 

Codex Theodosianus, 13:5:18, ed. Mommscn, p. 752 

IMPPP. VAL(ENTINI)ANUS, THEOD(OSIUS) ET ARCAD(IUS) AAA. 

ALEXANDRO* P(RAE)F(ECTO) AUGUSTALI* 

Iudaeorum corpus ac Samaritanum ad naviculariam functionem* non 
hire vocari cognoscitur; quidquid enim universo corpori videtur indici, 

5 nullam specialiter potest obligare personam. Unde sicut inopes vilibus-
que commerciis occupati naviculariae translations munus obire non de-
bent, ita idoneos facultatibus, qui ex his corporibus deligi poterunt ad 
praedictam functionem, haberi non oportet inmunes. 
DAT. XII KAL. MART. CONSTAN(TINO)P(OLI) VAL(ENTINI)ANO A. IIII ET 

10 NEOTERIO CONSS.* 
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T H E T H R E E EMPERORS A N D A U G U S T I V A L E N T I N I A N , THEODOSIUS A N D AR-

C A D I U S TO A L E X A N D E R , 5 PRAEFECTUS A U G U S T A L I S 6 

It has been established that the community of the Jews and the 
Samaritan community are illegally nominated to the duty of mari
time transport; 7 for what is seen to be imposed on the whole com
munity cannot bind a person specifically. Hence, just as the needy 
and those occupied with petty commerce are not bound to perform 
the liturgy of maritime transport, it is inappropriate that those who 
are of sufficient means and liable to be chosen out of these commu
nities to perform this liturgy shall be considered as exempt from it. 
G I V E N O N T H E T W E L F T H D A Y BEFORE T H E C A L E N D S OF MARCH AT C O N 

S T A N T I N O P L E , IN T H E C O N S U L A T E O F V A L E N T I N I A N A U G U S T U S FOR T H E 

F O U R T H TIME A N D O F N E O T E R I O S . 8 

Codex Justinianus, 10:40:8, ed. Kriiger, p. 418 

IMPPP. VALENTINIANUS THEODOSIUS ET ARCADIUS AAA 

PRAEFECTO AUGUSTALI 

Senatores in sacratissima urbe* domicilium dignitatis* habere videntur. 
D.K. MART. VALENTINIANO A. ET NEOTERIO CONSS. 

T H E T H R E E EMPERORS A N D A U G U S T I V A L E N T I N I A N THEODOSIUS A N D AR

C A D I U S . . . PRAEFECTUS A U G U S T A L I S 

The senators are considered to have domicile in the most sacred 
city 9 in reason of their dignity. 1 0 

G I V E N O N T H E C A L E N D S O F M A R C H , IN T H E C O N S U L A T E O F V A L E N T I N I A N 

A U G U S T U S A N D OF NEOTEORIOS. 

NOTES 
1. See PG, LXVI, Cols. 1329-1333. 
2. A . Tcherikover, The Jews in Egypt in the Hellenistic-Roman Age in the 

Light of the Papyri, Jerusalem 1963, pp. 64 -65 (in Hebrew). 
3. See Tosephta, Baba Mesia, 11:26, Zuckermandel edition, Jerusalem 

1966, p. 397. This term appears in the Midrashic literature in Hebrew transcription. 
See I. Wartsky, "The word ναύ-κληρος in the Midrashim," Leshonenu, XXIX 
(1964/65), pp. 245-246 (in Hebrew). 

4. See P. Arsac, "La dignite senatoriale au Bas-Empire," RHDFE, Series 
4, XLVII (1969), pp. 198-243; A . Chastagnol, "L'evolution de l'ordre senatorial 
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aux Hie et IVe siecles de notre ere," Revue historique, CCXLIV (1970), pp. 3 0 5 -
314. 

5. Alexander: H. Hubner, Der Praefectus Aegypti von Diokletian bis zum 
Ende der romischen Herrschaft, Munich 1952, p. 112; Haehling, p. 207; PLRE, I, 
s.v. 

6. Praefectus Augustalis was the title given to the Governor of Egypt after 
its separation from the diocese of the East and reorganization as a diocese. Jones 
dates this change to 369/370, while Stein dates it to 381. See Α . Η. M. Jones, "The 
Date of the Apologia Contra Arianos of Athanasius," JThS, V (1954), pp. 2 2 4 -
227; Stein, I, p. 96. 

7. Maritime transport to the two capitals, mainly of corn, was organized by 
the Imperial authorities in the framework of their overall policy of securing public 
services of various kinds. Like other services it was assured by semi-private organ
izations of professionals controlled by the State, in this case by a collegium of 
shipowners. Membership in this corporation was obligatory, and the shipowners 
were held responsible with their property for the performance of the transport 
duties allotted them. The term 'functio' has in various sources the meaning of 
"duty," "task"; see, for example, a text from 437 on magistrates elevated to the 
senatorial order: 'honore curiae sine aliqua functione laetentur'. "They shall enjoy 
the senatorial honour without having to perform any duty" (CTh 6:23:4). 

8. Given . . . Neoterios: 18 February 390. Theodosius could not have 
issued this law in Constantinople, for he remained the whole year in Italy, mainly in 
Milan. See Lippold, PW, Suppl. XIII, 1973, s.v. Theodosius / , Col. 886. If we 
accept, however, that this law was given in Constantinople, we shall have to attri
bute it to Arcadius, who was by then 13 years old. See Noethlichs, n. 1025. 

9. "The most sacred city" was Constantinople. 
10. Dignity: the awkward term 'domicilium dignitatis' derives, possibly, from 

a mistaken reading of a passage in Paul's commentary to the Edictum Perpetuum, 
preserved in the Digest (Dig. 1:9:11). That passage determined that senators should 
be considered citizens of their places of origin in addition to their status as citizens of 
Rome, 'quia dignitas domicilii adiectionem potius dedisse quam permutasse videtur', 
"since their dignity appears to have given them an added domicile rather than 
changed their domicile." The proximity of the words 'domicilium' and 'dignitas' 
resulted in the creation of the new term 'domicilium dignitatis', although the word 
'domicilium' in the Digest text complements the word 'adiectio' and not 'dignitas'. 

BIBLIOGRAPHY 
Godefroy, V, pp. 84 -85 ; Juster, II, pp. 264-265; Seeck, Regesten, pp. I l l , 

277; A . von Premerstein, "Die funf neugefundenen Edikte des Augustus aus Ky-
rene," ZSSRG, RA, XLVIII (1928), p. 469; Seaver, p. 49; Noethlichs, p. 185; 
Reichardt, p. 33. 
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20 
On the Authority of the Heads of the Jews to 

Excommunicate and to Revoke Excommunications 
Theodosius (with Arcadius and Honorius) 

17 April 392 

This law, given on 17 April 392 at Constantinople by Theodosius, 
in his name and in the names of Arcadius and Honorius, was 
addressed to Tatianus, Praefectus Praetorio of the East. The tradi
tional inscription seems to represent an erroneous attribution of 
the law by Theodosius' editors, for Valentinian II died on 15 May 
392. The correct inscription should have been "Valentinian, Theo
dosius, and Arcadius", as in CTh 2:8:20, given on the same day. 
Its text has been preserved in Codex Theodosianus (CTh 16:8:8). 
Given in response to complaints presented by Jews, it recognized 
the exclusive right of the Jewish authorities in Palestine and in the 
Diaspora, headed by the patriarch, to excommunicate and to re
voke excommunications. The Imperial authorities are denied any 
right in this matter. Although the specific case referred to is un
known to us, the legislation it triggered was of great importance, 
for it ennunciated a clear and comprehensive recognition of the 
organizational and legal autonomy of the Jews throughout the Em
pire, under the rule of the patriarchs, in all matters related to their 
religion. An identical interpretation was given in the Antiqua Sum-
maria. On the supreme authority of the patriarchs in the matter of 
excommunications see the following halachic statements: "An ex
communicated by the master is excommunicated for the disciple, 
an excommunicated by the disciple is not excommunicated for the 
master, an excommunicated by his own town is excommunicated 
for another town, an excommunicated by another town is not ex
communicated for his own town, an excommunicated by the Patri
arch is excommunicated for all Israel, an excommunicated by all 
Israel is not excommunicated for the Patriarch" (BT. Moed Katan 
16:1). "An excommunicated by the master is excommunicated for 
the disciple, an excommunicated by the disciple is not excommuni
cated for the master. An excommunicated by a President of the 
Court is excommunicated for the Sage, an excommunicated by a 
Sage is not excommunicated for the President of the Court, an 
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excommunicated by the Patriarch is excommunicated for all . . . 
We have learnt: if one of those who decreed his excommunication 
died, he shall not be freed from his excommunication. R. Ye-
hoshua b. Levi said: this was said about a place where there is no 
Patriarch, but if there was a Patriarch there, the Patriarch shall 
free him" (PT., Moed Katan 3:1:81:4). Jewish sources confirm that 
the patriarchs employed excommunication as means to enforce 
their authority on the Sages during the Tannaitic period, and on 
the public at large during the Ammoraic period.1 

I. Baer saw our law as a measure of support to the primates 
against the judges, as representatives of the community in all mat
ters pertaining to the reception of proselytes by the community, 
but this interpretation is not supported by the evidence. The 
judges our law refers to are, once again, the governors of the 
provinces and not the Jewish judges. 

Theodosius addressed on the same day another law to Tatian 
(CTh 16:3:2), in which he repealed the prohibition imposed on 2 
September 390 (CTh 16:3:1) on the entry of monks into towns, but 
we have no reason to consider our law and CTh 16:3:2 as two 
fragments of one and the same law. 

Codex Theodosianus, 16:8:8, ed. Mommsen, p. 889 

IMPPP. THEOEKOSIUS), ARCAD(IUS) ET HONOR(IUS) AAA. ΤΑΉΑΝΟ* 

P(RAEFECTO) P(RAETORI)0 

Iudaeorum querellae quosdam auctoritate iudicum recipi in sectam 
suam reclamantibus legis suae primatibus* adseverant, quos ipsi iudicio 

s suo ac voluntate proiciunt. Quam omnino submoveri iubemus iniuriam* 
nec eorum in ea superstitione sedulus coetus* aut per vim iudicum aut 
rescribti subreptione* invitis primatibus suis, quos virorum claris-
simorum et inlustrium* patriarcharum arbitrio manifestum est habere 
sua de religione sententiam, opem reconciliationis mereatur indebitae. 

10 DAT. XV KAL. MAI. CONSTANT(INO)P(OLI) ARCADIO Α. II ET RUFINO 

CONSS.* 

T H E T H R E E EMPERORS A N D A U G U S T I T H E O D O S I U S , ARCADIUS A N D H O N O -

RIUS TO T A T I A N , 2 P R A E F E C T U S PRAETORIO 

In the complaints of the Jews it was affirmed, that some people are 
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received in their sect on the authority of the judges, against the 
opposition of the Primates 3 of their Law, who had cast them out by 
their judgement and will. We order that this injury 4 should be ut
terly removed, and that a tenacious group in their superstition 5 shall 
not earn aid for their undue readmission through the authority of 
judges or of ill-gotten rescript, 6 against the will of their Primates, 
who are manifestly authorized to pass judgement concerning their 
religion, under the authority of the Most Renowned and the Illustri
ous patriarchs. 7 

G I V E N O N T H E F I F T E E N T H D A Y BEFORE T H E C A L E N D S OF MAY AT C O N 

S T A N T I N O P L E , IN T H E C O N S U L A T E O F ARCADIUS A U G U S T U S FOR T H E SEC

O N D TIME A N D O F R U F I N U S . 8 

NOTES 
1. See G. Leibson, "Determining Factors in Herem and Nidui (Ban and 

Excommunication) During the Tannaitic and Amoraic Period," Annual of the Insti
tute for Research in Jewish Law, II (1975), pp. 292-342 (in Hebrew); idem, "The 
Ban and Those under it: Tannaitic and Amoraic Perspectives," ibid., V - V I (1979-
1980), pp. 177-202 (in Hebrew). 

2. Tatian was nominated as Praefectus Praetorio of the East after Cynegius' 
death, and held this office in the years 388-392 (probably until September 392). 
Most of the laws addressed to him betray a certain anti-clericalism, probably due to 
his personal adherence to paganism. See Haehling, p. 73; PLRE I, s.v., pp. 8 7 6 -
878. 

3. The collective term 'Primates' probably designated the office-holders in 
the synagogue and in the community, such as the Archsynagogue and the "Father 
of Synagogue." Juster identified the 'Primates' with the "minor Patriarchs." See 
Juster, I, pp. 403-404 , and Rabello, below. 

4. Injury: see above, No . 10, n. 8. 
5. Superstition: a difficult passage. Mommsen changed 'sedulus' to 'seclu-

sus', reading "a group excluded from that superstition," but this correction has no 
support in the manuscript tradition. 

6. Ill-gotten rescript: the legislator employed the term 'subreptio' in order to 
emphasize the devious means by which the rescript was obtained. The term 'obrep-
tio' appeared in other laws with a similar connotation. Berger explains 'obreptio' as 
suppression of truth in order to obtain a rescript, while 'subreptio' would entail a 
false statement with that end in view. See A . Berger, Encyclopedic Dictionary of 
Roman Law, Philadelphia 1953, s.v. Obreptio, p. 605. D e Francisci, on the other 
hand, explains both terms inversely of Berger. See P. de Francisci, Sintesi storica 
del diritto romano*, Rome 1968, p. 556. 

7. Patriarchs: these titles testify to the high position of the patriarchs in the 
State hierarchy of status and office. The title 'clarissimus' was reserved, until the 
middle of the fourth century, to the highest magistrates and to the senatorial order. 
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The title 'illustris' was introduced about 380 to designate the highest magistrates of 
the Empire. In practice both were usually combined until the end of the fourth 
century. See O. Hirschfeld, Kleine Schriften, Berlin 1913, "Die Rangtitel der 
romischen Kaiserzeit," pp. 648-651 , 662-666; R. Guilland, "La noblesse 
byzantine—Remarques," REB, X X I V (1966), pp. 42, 45-46 . 

8. Given . . . Rufinus: 17 April 392. 

BIBLIOGRAPHY 
Godefroy, VI: 1, pp. 245-246; Juster, II, pp. 159-161; Seeck, Regesten, p. 

280; Browe, p. 124; I. F. Baer, "The Origins of the Organization of the Jewish 
Community of the Middle Ages ," Zion, X V (1950), p. 5 n. 8 (in Hebrew); Seaver, 
p. 49; Lippold, PW, Suppl. XIII, 1973, s.v. Theodosius I, Col. 895; G. Leibson, 
"Determining Factors in Herem and Nidui (Ban and Excommunication) During the 
Tannaitic and Amoraic Period," Annual of the Institute for Research in Jewish Law, 
II (1975), pp. 316, 320 (in Hebrew); Avi-Yonah, p. 217; Rabello, "Tribute," p. 228 
n. 50; Archi, p. 79 n. 55; Reichardt, pp. 33-34; Vogler, pp. 41 , 54, 65. 

21 
Repeal of Prohibition of Synagogues, Interdiction on Their 

Destruction and Spoliation 
Theodosius (with Arcadius and Honorius) 

29 September 393 

This law, given by Theodosius in his name and in the names of his 
sons Arcadius and Honorius at Constantinople on 29 September 
393, has been preserved in Codex Theodosianus (CTh 16:8:9). It 
stated the rule that the Jewish religion was not prohibited in law, 
annulled the interdiction on assemblies of Jews, and directed the 
Supreme Military Command in the East to protect synagogues 
from destruction and spoliation. 

This law provides important evidence that acts of destruction 
and spoliation of synagogues were still being perpetrated after 
Theodosius yielded to Ambrosius in the Callinicum affair of 388, 
and rescinded his first orders to punish those responsible for the 
spoliation of the synagogue of Callinicum and its transformation to 
a church. It also testifies to Theodosius' determination to protect 
synagogues against Christian fanatics, and to mobilize for this pur-
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pose the State apparatus. This aspect was highlighted in Ambro-
sius' protest against the emperor's attitude in 388, when he accused 
him of acting against the Faith (religio) through his devotion to law 
and order. He levelled a similar accusation against Maximus for 
adopting penal measures against those responsible for burning 
down the synagogue of Rome, 'quasi vindex disciplinae publicae', 
"allegedly vindicating public order." 1 

Codex Tkeodosianus, 16:8:9, ed. Mommsen, p. 889 

IDEM AAA.* ADDEO* COM(ITI) ET MAG(ISTRO) UTRIUSQUE MILITIAE* PER 

ORIENTEM 

Iudaeorum sectam nulla lege prohibitam satis constat. Unde graviter 
commovemur interdictos quibusdam locis eorum fuisse conventus. 

5 Sublimis igitur magnitudo* tua hac iussione suscepta nimietatem eorum, 
qui sub Christianae religionis nomine inlicita quaeque praesumunt et 
destruere synagogas adque expoliare conantur, congrua severitate 
cohibebit. 
DAT. Ill KAL. OCTOB. CONSTANT(INO)P(OLI) THE(0)D(OSIO) A. Ill ET 

10 ABUNDANTIO CONSS.* 

T H E SAME T H R E E A U G U S T I 2 TO A D D E U S , 3 COMES A N D MASTER OF BOTH 

SERVICES 4 IN T H E EAST 

It is sufficiently established that the sect of the Jews is prohibited by 
no law. We are therefore gravely disturbed by the interdiction im
posed in some places on their assemblies. Your Sublime Magnitude 5 

shall, upon reception of this order, repress with due severity the 
excess of those who presume to commit illegal deeds under the 
name of the Christian religion and attempt to destroy and despoil 
synagogues. 
G I V E N O N T H E THIRD D A Y BEFORE T H E C A L E N D S OF OCTOBER AT C O N 

S T A N T I N O P L E , IN T H E C O N S U L A T E OF THEODOSIUS A U G U S T U S FOR T H E 

THIRD TIME A N D A B U N D A N T I U S . 6 

NOTES 
1. See Epistulae, XL, ed. F. du Frisch & N. Le Nourry, PL, XVI, Cols. 

1105, 1109. 
2. Augusti: Theodosius, Arcadius, and Honorius. 
3. Addeus: Master of the Soldiers in the East in the years 393-396, after a 
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spell in Court in 392 as Comes domesticorum (Comes of the Lifeguards). He is 
probably identical with 'Comes Ade' , mentioned in connection with the court's 
involvement with the affairs of Armenia in 370/371. See G. Albert, "Stilicho und 
der Hunnenfeldzug des Eutropius," Chiron, IX (1979), pp. 627-628; T. D . Barnes, 
"Another Forty Missing Persons (A.D . 260-395) ," Phoenix, XXVIII (1974), p. 224; 
Haehling, p. 267; PLRE, I, s.v. 

4. Services: the 'magister militum' held the highest rank in the military 
hierarchy, coming immediately after the emperor himself. After the middle of the 
fourth century two officers of this rank served in each of the Imperial courts, and 
three others commanded the territorial Commands in the dioceses. See Stein, 1, 
pp. 122-123. 

5. Sublime Magnitude was one of the customary forms of address to persons 
of the rank of 'illustris'. See O. Hirschfeld, Kleine Schriften, Berlin 1913, "Die 
Rangtitel der romischen Kaiserzeit," p. 677. 

6. Given . . . Abundantius: 29 September 393. 

BIBLIOGRAPHY 
Godefroy, VI: 1, pp. 246-248; Juster, I, pp. 461-464; Seeck, Regesten, p. 

282; M. Schwabe, "The Letters of Libanius to the Patriarch of Palestine," Tarbiz, I 
(1930), pp. 94 -95 (in Hebrew); Browe, p. 115; Seaver, p. 50; Noethlichs, pp. 186-
187; Lippold, PW, Suppl. XIII, 1973, s.v. Theodosius I, Col. 901; Avi-Yonah, p. 
218; Reichardt, pp. 3 3 - 3 4 ; Vogler, pp. 44, 65-66 . 

22 
Prohibition of Jewish Marriage Customs 
Theodosius (with Arcadius and Honorius) 

30 December 393 

This law has been preserved only in Codex Justinianus (CJ 1:9:7). 
According to its inscription it was given at Constantinople by Theo
dosius, in his name and in the names of Valentinian II and Arcadius, 
and it was addressed to Infantius, Comes of the East. This informa
tion, however, is contradicted by the date provided in the subscrip
tion, 30 December 393, as Valentinian II died on 15 May 392, and the 
third Augustus on 30 December 393 was, consequently, Honorius 
rather than Valentinian II. It seems that the codificators of Codex 
Justinianus erred in their identification of the third Augustus, and 
that Valentinian's name should be replaced by that of Honorius'. 
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Theodosius prohibited, in this law, the application of the Jewish 
"custom" (mos), and "law" (lex) in marriage, and imposed a spe
cific prohibition on polygamy. The law bears on those marriage 
customs which were peculiar to the Jewish Halacha, such as the 
degrees of permitted kinship, legal age of nubility, and the rules of 
Yibbum, but its formulation permitted a more general interpreta
tion, even to the extent of condemning the Jewish marriage cere
mony in itself and the entire Halachic corpus on marriage. It is 
obvious, however, that the law was never effectively implemented 
by the Imperial authorities, for it was precisely this halachic corpus 
which emerged as one of the major constants of the Jewish com
munal autonomy. The interdiction of polygamy, on the other 
hand, corresponded to the monogamous tendencies of the Jewish 
communities in the West, under the influence of the monogamous 
structure of Christian European society. The interdiction of polyg
amy decreed by R. Gershom did not initiate this trend, it rather 
confirmed it and legally corroborated an existing situation. A clear 
evidence from the first half of the fifth century on the monoga
mous character of the Jewish family on the one hand, and on the 
enforcement of Imperial legislation against polygamy on the other, 
can be found in the Commentary to Paul's First Epistle to Timo-
theus, composed by Theodoret: 1 ΤΤάλαι γαρ είώθεισαν και 
Έλληνες και Ιουδαίοι, και δυο, και τρισι, και πλείοσι γυναιξί 
νόμω γάμου κατά τούτον συνοικείν. Τινές δε και νυν, καίτοι των 
βασιλικών νόμων δυο κατά τούτον άγεσθαι κωλυόντων 
γυναίκας, και παλλακίσι μίγνυνται και έταίραις'. "Formerly both 
Greeks and Jews used to contract simultaneously marriages with 
two, three, or even more wives. Even now some copulate with 
concubines and prostitutes, although the Imperial laws forbid to 
marry two women at the same time." 

Codex Justinianus, 1:9:7, ed. Kriiger, p. 61 

IDEM AAA.* INF ΑΝΤΙΟ* COMITI ORIENTIS* 

Nemo Iudaeorum morem* suum in coniunctionibus retinebit nec iuxta 
legem suam nuptias sortiatur nec in diversa sub uno tempore coniugia 
conveniat. 

5 D. Ill K. IAN. CONSTANTINOPOLI THEODOSIO A. Ill ET ABUNDANTIO 

CONSS.* 
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T H E SAME T H R E E A U G U S T I 2 TO I N F A N T I U S , 3 COMES OF T H E E A S T 4 

None of the Jews shall keep his custom in marriage unions, neither 
shall he contract nuptials according to his law, or enter into several 
matrimonies at the same time. 
G I V E N O N T H E THIRD D A Y BEFORE T H E C A L E N D S OF J A N U A R Y AT C O N 

S T A N T I N O P L E , IN T H E C O N S U L A T E OF THEODOSIUS A U G U S T U S FOR T H E 

T H I R D TIME A N D A B U N D A N T I U S . 5 

NOTES 
1. Ed. J. L. Schulze & J. A . Noesselt, PG, LXXXII, Col. 805. 
2. Augusti: the preceding law in Codex Justinianus (CJ 1:9:6) referred to 

Valentinian, Theodosius, and Arcadius. The correct identification, however, is 
Theodosius, Arcadius, and Honorius. 

3. Infantius was probably the Consularis of Syria in 390. See Haehling, p. 
186; PLRE, 1, s.v. 

4. Comes of the East: this title designated the governor of the diocese of the 
East in the middle of the fourth century, in recognition of his elevated status in 
regard to the other Vicarii. The diocese of the East included about the year 400 the 
following provinces: Arabia, Palaestina I, Palaestina II, Palaestina III (Salutaris), 
Phoenice, Phoenice Libanesis, Syria, Syria Salutaris, Euphratensis, Cilicia I, Cilicia 
II, Isauria, Cyprus, Mesopotamia, and Osroene. See Kornemann, PW, 1:9, 1903, 
s.v. Dioecesis, Col. 727; Stein, p. 113. 

5. Given . . . Abundantius: 30 December 393. 

BIBLIOGRAPHY 
Juster, II, pp. 5 0 - 5 4 ; Seeck, Regesten, p. 283; P. Kriiger, "Beitrage zum 

Codex Theodosianus IX: Zusammenfassung der Erganzungen des Theodosianus 
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rari dalle Spade, "Privilegi," p. 105; Seaver, p. 48; Colorni, Legge ebraica e leggi 
locali; Ricerche sulVambito d'applicazione del diritto ebraico in Italia dalVepoca 
romana al secolo XIX, Milan 1945, p. 110; Noethlichs, pp. 187-188; Lippold, PW, 
Suppl. XIII, 1973, s.v. Theodosius I, Col. 901; Avi-Yonah, p. 214; Reichardt, p. 
35. 
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23 
Interdiction on Establishing Prices for 

Merchandise of Jews 
Arcadius (with Honorius) 

28 February 396 

This law was given by Arcadius at Constantinople on 28 February 
396, in his name and in the name of Honorius. Codex Theodosianus 
preserved the text of its public promulgation, addressed "To the 
Jews" (CTh 16:8:10), and this text was later received into Codex 
Justinianus (CJ 1:9:9), the Basilica (Bas. 1:1:41) and the Nomoca-
non (Nom. 12:2). It forbade the appointment of non-Jewish func
tionaries to control and supervise the prices of the Jews' merchan
dise, reserving this duty to the Jews themselves. Such a situation is 
known not only from Palestine, where the patriarchs appointed 
functionaries of this type for the Jewish populated areas of the 
provinces of Palestine, but from Sardis of the first century B .C . as 
well. The application of this law in the diaspora, however, was 
obviously highly problematical, for the economic activities of the 
Jews abroad were closely integrated everywhere into the local eco
nomic system. It is to be concluded, therefore, that this law was 
originally destined to Palestine only, notwithstanding its general 
formulation, which was even further strengthened by Justinian's 
codificators, who replaced the original 'provinciae'—"of the pro
vince"—by 'provinciarum', "of the provinces." Juster suggested 
that the law was destined for the Jews throughout the Empire, and 
that it applied to the "Jewish markets," which served only Jews, for 
reasons of dietary laws, or for other religious reasons. The existence 
of Jewish permanent markets, although still unsupported by fourth 
century sources, is to be surmised from the earlier evidence. 

Codex Justinianus, 1:9:9, cd. Kriiger, p. 61 

IMPP. ARCADIUS ET HONORIUS AA. AD IUDAEOS 

Nemo exterus religionis Iudaeorum Iudaeis pretia statuet, cum venalia 
proponentur. Iustum est enim sua cuique committere. Itaque rectores 
provinciarum vobis nullum discussorem aut moderatorem esse conce-

5 dent. Quod si quis sumere sibi curam praeter vos proceresque vestros 
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audeat, eum velut aliena appetentem supplicio coercere festinent. 

D. Ill K. MART. CONSTANTTNOPOLI ARCADIO IIII ET HONORIO III AA. 

CONSS. 

T H E T W O EMPERORS A N D A U G U S T I ARCADIUS A N D H O N O R I U S TO T H E JEWS 

No outsider to the religion of the Jews shall establish prices for the 
Jews when merchandise is offered for sale: for it is just to assign to 
each man what is his own. 1 Province-governors shall not allow, 
therefore, that a controller 2 or a supervisor 3 be appointed over you. 
But if someone 4 shall dare to seize this office, except you and your 
leaders, then they shall hasten to repress him with the penalty im
posed on a usurper of another's property. 
G I V E N O N T H E T H I R D D A Y BEFORE T H E C A L E N D S OF MARCH AT C O N S T A N 

T I N O P L E , IN T H E C O N S U L A T E O F T H E T W O A U G U S T I , ARCADIUS FOR T H E 

F O U R T H TIME A N D H O N O R I U S FOR T H E THIRD T I M E . 5 

NOTES 
1. See Cicero's definition of 'iustitia' in De Finibus, 5:23:65, as well as that 

given in Institutiones, 1:1. 
2. A controller was a state official appointed to control accounts of individu

als and collectivities, frequently mentioned in fourth century sources. 
3. A supervisor was a state official charged with establishing prices. This 

precise meaning, however, was not too common in fourth century sources. The 
legislator probably referred to the Agoranomos, a functionary appointed by the 
patriarchs for the Jewish population of Palestine, whose duties included also super
vision of market prices. See PT, Demai 2:1, 7:2. 

4. Someone: Mommsen emended the reading 'qui', as in Ms. V, to 'quis', as 
in Ms. Ε and in Codex Justinianus. Grupe, on the other hand, was of the opinion 
that 'qui' was the original reading, later corrected by Justinian's codificators to 
'quis'. See E. Grupe, "Zur Latinitat Justinianus," ZSSRG, RA, X V (1894), p. 336. 

5. Given . . . time: 28 February 396. As this was a bisextil year, the third 
day before the calends of March fell on 28 February and not on the 27, as in an 
ordinary year. 

BIBLIOGRAPHY 
Godefroy, VI: 1, p. 248; Juster, I, p. 362; Seeck, Regesten, p. 289; Seaver, p. 

65; C. Dupont, "La vente et les conditions socio-oconomiques dans l'empire ro-
main de 312 a 535 apres J6sus-Christ," RID A, Series 3 , XIX (1972), p. 299; Avi-
Yonah, p. 217; Honoro, p. 235 n. 134; Vogler, pp. 41, 66. 
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24 
Prohibition on Public Insult to the Patriarchs 

Arcadius (with Honorius) 
24 April 396 

This law, given on 24 April 396 at Constantinople by Arcadius, in 
his name and in the name of Honorius, was addressed to Claudia-
nus, Comes of the East, and preserved in Codex Theodosianus 
(CTh 16:8:11). It forbade public insults to the patriarchs, and 
threatened that offenders were to be punished by the State. Both 
Jewish1 and Christian2 sources from the second half of the fourth 
century testify to the frequency of criticism directed at the patri
archs and their household. Several patriarchs exposed themselves 
to attacks through their involvement in political intrigues, e.g., the 
involvement of Patriarch Gamaliel in the downfall and the execu
tion of Hesychius,3 the consularis of Syria, but one should not 
exclude the possibility that this law was designed to strengthen the 
partriarch's position against opposition from inside the Jewish 
community as well.4 

Codex Theodosianus, 16:8:11, ed. Mommsen, p. 889 

IDEM AA? AD CLAUDIANUM COM(ITEM) ORIENTIS 

Si quis audeat inlustrium patriarcharum contumeliosam per publicum 
facere mentionem, ultionis sententia subiugetur. 
DAT. VIII KAL. MAI. CONSTANT(INO)P(OLI) ARCAD(IO) IIII ET HONOR(IO) 

5 III AA. CONSS.* 

T H E SAME T W O A U G U S T I 5 TO C L A U D I A N U S , COMES OF T H E EAST 

If someone shall dare to make in public an insulting mention of the 
Illustrious Patriarchs, he shall be subjected to a vindicatory sen
tence. 
G I V E N O N T H E E I G H T H D A Y BEFORE T H E C A L E N D S OF MAY AT C O N S T A N 

T I N O P L E , IN T H E C O N S U L A T E OF T H E T W O A U G U S T I , ARCADIUS FOR T H E 

F O U R T H TIME A N D H O N O R I U S FOR T H E T H I R D . 6 
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25 PROTECTION TO JEWS AND SYNAGOGUES 

NOTES 
1. On this problem see M. Beer, The Babylonian Exilarchate in the Arsacid 

and Sassanian Period, Tel-Aviv 1970, pp. 179-184 (in Hebrew); idem, "Honour 
and Criticism; The Attitude of the Sages to the Exilarchs and Patriarchs," Proceed
ings of the American Academy for Jewish Research, XXXVIII-XXXIX (1970-
1971), Hebrew Section, pp. 45-57 . 

2. See Juster, I, p. 398. 
3. Jerome, Epistulae, 57:3, ed. D . Vallarsi, PL, XXII, Col. 570. 
4. On the customary practices of respect towards the patriarchs see M. 

Beer, (above, η. 1), pp. 171-178; H. Mantel, Studies in the History of the Sanhe-
drin, Harvard 1961, pp. 242-244. 

5. Augusti: Arcadius and Honorius. 
6. Given . . . third: 24 April 396. 

BIBLIOGRAPHY 
Godefroy, VI: 1, p. 492; Juster, I, p. 396; Seeck, Regesten, p. 289; Browe, p. 

117; Ferrari dalle Spade, "Privilegi," p. 106; Seaver, p. 65; Vogler, pp. 46 -47 , 66. 

25 
Protection to Jews and Synagogues 

Arcadius (with Honorius) 
17 June 397 

This law, given by Arcadius in his name and in that of Honorius at 
Constantinople on 17 June 397, was adressed to Anatolius, Prae-
fectus Praetorio of Illyricum. Its text has been preserved in Codex 
Theodosianus (CTh 16:8:12). 

The legislator ordered Anatolius to protect Jews from attacks 
and to ensure the safety of synagogues. This law indicates that 
violent attacks against the Jews, and in particular against syna
gogues, were still perpetrated by Christian fanatics (see above, No. 
21). Conditions at Illyricum at that time, mainly the weakening of 
government that resulted from the conflict between Stilicho and 
Rufinus and the recent invasion by Alaric (395),1 probably encour-
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a g e d activit ies of this sort. O n the s a m e day a s econd law was 
g i v e n , equal ly favourable to the J e w s , ( s ee b e l o w , N o . 2 6 ) , a g o o d 
indicat ion o f the favourable disposi t ion of the court towards the 
J e w s at that t ime . 

Codex Theodosianus, 16:8:12, ed. Mommscn, pp. 889-890 

IDEM AA. ANATOLIO* P(RAEFECTO) P(RAETORI)0 ILLYRICI* 

Excellens auctoritas tua rectores conveniri praecipiat, ut percepta 
notione cognoscant oportere a Iudaeis inruentum contumelias 
propulsari eorumque synagogas in quiete solita permanere. 

5 DAT. XV KAL. IUL, CONSTANT(INO)P(OLI) CAESARIO ET ATTICO CONSS.* 

T H E SAME T W O A U G U S T I TO A N A T O L I U S , 2 PRAEFECTUS PRAETORIO OF 

I L L Y R I C U M 3 

Your Excellent Authority shall order the governors to assemble, in 
order that they shall learn and know, that it is necessary to repel the 
assaults of those who attack Jews, and that their synagogues should 
remain in their accustomed peace. 
G I V E N O N T H E F I F T E E N T H D A Y BEFORE T H E C A L E N D S OF J U L Y AT C O N 

S T A N T I N O P L E , IN T H E C O N S U L A T E OF CAESARIUS A N D A T T I C U S . 4 

NOTES 
1. See Stein, I, pp. 228-230. 
2. Anatolius served as Praefectus Praetorio of Illyricum in the years 397 -

399. He enjoyed a position of particular influence in the senate of Constantinople 
about 390. See T. D . Barnes, "More Missing Names (A.D. 260-395) ," Phoenix, 
XXVII (1973), p. 139; Haehling, pp. 103-104; Jones, "Collegiate Prefectures," pp. 
8 0 - 8 1 ; O. Seeck, PW, 1:2, 1894, s.v., Col. 2072. 

3. The Prefecture of Illyricum included, after 395, the two Eastern dioceses 
of Dacia and Macedonia, and it formed part of the Eastern part of the Empire. See 
J. R. Palanque, "La profecture du protoire d'lllyricum au IVe siecle," Byzantion, 
XXI (1951), pp. 5 -14 . 

4. Given . . . Atticus: 17 June 397. 

BIBLIOGRAPHY 
Godefroy, VI: 1, p. 492; Juster, I, p. 464; Seeck, Regesten, p. 293; Seaver, p. 

66; Jones, "Collegiate Prefectures," p. 80; Reichardt, p. 37; Vogler, pp. 47, 66. 
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2 6 RECEPTION OF JEWISH CONVERTS 

26 
Limitations on the Reception of Jewish Converts to 

Christianity Seeking Asylum in Churches 
Arcadius (and Honorius) 

17 June 397 

This law, given by Arcadius in his name and that of Honorius on 
17 June 397 at Constantinople, was addressed to Archelaus, Prae-
fectus Augustalis in Egypt. Its text has been preserved in Codex 
Theodosianus (CTh 9:45:2), whence it was received, with insignifi
cant changes, in Codex Justinianus (CJ 1:12:1). On the same day 
an order was given to protect Jews and synagogues (see above, 
No. 25). 

The legislator forbade Jews who pretended to be converts to 
Christianity to be received in churches in order to obtain church 
asylum against creditors or against judicial proceedings. He laid 
down the rule that Jews applying for a conversion should be re
fused until they had paid up their debts or had been acquitted in 
court. 

This law, which dealt an unmistakable blow at the missionary 
efforts directed at the Jews, was nevertheless in complete accord 
with the Imperial policy on asylum since Theodosius I, designed— 
among other matters—at restricting the asylum rights of churches, 
rights that became sanctioned by custom in course of the fourth 
century. A law dated to 18 October 392 (CTh 9:45:1), for ex
ample, ordered the extradition from churches of fugitives in debt 
to the State, or alternately to charge the bishop responsible for 
giving asylum with the amount of the outstanding debt. Another 
law, dated to 27 July 398 (CTh 9:45:3), specified the types of 
fugitives who were to be refused asylum in church, namely slaves, 
decurions, debtors to the State, etc. 1 

It seems -that the Church cooperated with the State in the appli
cation of the present law, for the ninth century text of the obliga
tory oath taken by Jewish converts to Christianity still included the 
declaration that the convert's acts were motivated by love for 
Christianity and not by fear from criminal charges preferred 
against him or for similar reasons. 2 
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Codex Theodosianus, 9:45:2, ed. Mommsen, p. 519 

IMPP. ARCAD(IUS) ET HONOR(IUS) AA. ARCHELAO* P(RAE)F(ECTO) 

AUGUSTALI 

Iudaei, qui reatu aliquo vel debitis fatigati simulant se Christianae legi 
velle coniungi, ut ad ecclesias confugientes vitare* possint crimina vel 

s pondera debitorum, arceantur nec ante suscipiantur, quam debita 
universa reddiderint vel fuerint innocentia demonstrata purgati. 
DAT. XV KAL. IUL. CONSTANT(INO)P(OLI) CAESARIO ET ATTICO CONSS.* 

T H E T W O EMPERORS A N D A U G U S T I ARCADIUS A N D H O N O R I U S , TO 

A R C H E L A U S , 3 PRAEFECTUS A U G U S T A L I S 

Jews, who are oppressed by some legal charge or by debts and 
pretend that they wish to join the Christian Law in order to avoid 4 

their crimes or the burden of their debts by fleeing to churces shall 
be kept off and shall not be received before they paid up all their 
debts or were acquitted and proven innocent. 
G I V E N O N T H E F I F T E E N T H D A Y BEFORE T H E C A L E N D S OF J U L Y AT C O N 

S T A N T I N O P L E , IN T H E C O N S U L A T E OF CAESARIUS A N D A T T I C U S . 5 

Codex Justinianus, 1:12:1, ed. Krugcr, p. 65 

IMPP. ARCADIUS ET HONORIUS AA. ARCHELAO PRAEFECTO AUGUSTALI 

Iudaei, qui reatu aliquo vel debitis fatigati simulant se Christianae legi 
velle coniungi, ut ad ecclesias confugientes evitare possint crimina vel 
pondera debitorum, arceantur nec ante suscipiantur, quam debita 

5 universa reddiderint vel fuerint innocentia demonstrata purgati. 
D. XV K. IUL. CONSTANTINOPOLI CAESARIO ET ATTICO CONSS. 

NOTES 
1. See O. Grashof, "Die Gesetze der romischen Kaiser uber das Asylrecht 

der Kirche," Archiv fur katholisches Kirchenrecht, XXXVII (NS XXXI) (1877), pp. 
5 -7 ; G. Le-Bras, DHGE, IV, 1930, s.v. Asile, pp. 1035-1047; an exhaustive and 
updated discussion of this subject is in Langenfeld, pp. 107-209. 

2. F. Cumont, "Une formula grecque de renonciation au Juda'isme," Wiener 
Studien, X X I V (1902), pp. 462-472; J. Hennig, "Das griechische Glaubensbe-
kenntnis fur die Taufe eines Juden," Ostkirchliche Studien, X X (1971), pp. 2 9 6 -
301. 

3. Archelaus was Praefectus Augustalis of Egypt in 397, probably a different 
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person from his namesake to which Jerome referred with the title of Comes. See 
PLRE, II, s.v.; O. Seeck, PW, 1:3, 1895, s.v., Col. 453. 

4. Avoid: the change of 'vitare' to 'evitare' was quite common with Justin
ian's editors. See Grupe, XIV, p. 225. 

5. Given . . . Atticus: 17 June 397. 

BIBLIOGRAPHY 
Godefroy, III, pp. 389-390; S. Brassloff, "Zu den Quellen der byzantinis-

chen Rechtsgeschichte, IV: Das kirchliche Asylrecht in Aegypten," ZSSRG, RA, 
X X V (1904), pp. 312-316; Juster, II, pp. 180-181; Seeck, Regesten, p. 293; H. 
Hubner, Der Praefectus Aegypti von Diokletian bis zum Ende der romischen Herr-
schaft, Munich 1952, p. 80; Seaver, p. 66; Langenfeld, pp. 129-130. 

27 
Confirmation of the Exemption of Office-Holders in the 
Communities and the Synagogues from Curial Liturgies 

Arcadius (and Honorius) 
1 July 397 

This law, given by Arcadius in his name and in that of Honorius on 
1 July 397, was addressed to Caesarius, Praefectus Praetorio of the 
East. It confirms the privileges granted to Jewish men of religion 
after the reign of Constantine and in particular the exemption from 
the curial liturgies. Its text has been preserved in Codex Theodo-
sianus (CTh 16:8:13). The striking resemblance between this law 
and a law passed by Constantine in 330 is probably due to the use 
made by the later draftsmen of the text of the earlier law, which 
was certainly available to them in the archives. 

This law embodies some of the principles underlying the policy of 
the authorities at that time towards the Jews. The government re
cognized, in the first place, that the Jews were bound to their reli
gion, rites and laws, and was prepared, consequently, to dispense 
with the service of Jewish men of religion in the curial liturgies. 
From a legal point of view this recognition was based on several 
privileges, some of which have not survived but are quoted by our 
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law, and on their reconfirmation by Arcadius and Honorius. 
Another principle of great importance underlies the recognition by 
the government that all Jewish men of religion throughout the em
pire came under the jurisdiction of the patriarchs. Furthermore, the 
authorities dealt with the matter of their privileges in analogy to the 
Christian prelates. It is noteworthy that the legislator not only 
avoided insults and pejorative terms in reference to the Jewish reli
gion, he also employed terms similar—even identical—to those cus
tomarily used in reference to the Christian religion, such as 'leges', 
'religionis sacramentum', and 'caerimoniae'. 

This law was abrogated in 398 in Honorius' part of the Empire 
(see below, No. 29). 

Codex Theodosianus, 16:8:13, ed. Mommscn, p. 890 

IDEM AA.* CAESARIO* P(RAEFECTO) P(RAETORI)0 

Iudaei sint obstricti* caerimoniis suis:* nos interea in conservandis 
eorum privilegiis veteres imitemur, quorum sanctionibus definitum est, 
ut privilegia his, qui inlustrium patriarcharum dicioni subiecti sunt, 

5 archisynagogis patriarchisque* ac presbyteris* ceterisque, qui in eius 
religionis sacramento* versantur, nutu nostri numinis perseverent ea, 
quae venerandae Christianae legis primis clericis sanctimonia deferun-
tur. Id enim et divi principes Constantinus* et Constantius,* Valen-
tinianus et Valens* divino arbitrio decreverunt. Sint igitur etiam a 

io curialibus muneribus alieni pareantque legibus suis. 
DAT. KAL. IUL. CAESARIO ET ATTICO CONSS.* 

T H E SAME T W O A U G U S T I 1 TO C A E S A R I U S , 2 PRAEFECTUS PRAETORIO 

The Jews shall be bound 3 to their rites;4 while we shall imitate the 
ancients in conserving their privileges, for it was established in their 
laws and confirmed by our divinity, that those who are subject to 
the rule of the Illustrious Patriarchs, that is the Archsynagogues, the 
patriarchs, 5 the presbyters 6 and the others who are occupied in the 
rite 7 of that religion, shall persevere in keeping the same privileges 
that are reverently bestowed on the first clerics of the venerable 
Christian Law. For this was decreed in divine order also by the 
divine Emperors Constantine 8 and Constantius, 9 Valentinian and 
Valens . 1 0 Let them therefore be exempt even from the curial litur
gies, and obey their laws. 
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2 7 OFFICE-HOLDERS AND CURIAL LITURGIES 

G I V E N O N T H E C A L E N D S OF J U L Y IN T H E C O N S U L A T E OF CAESARIUS A N D 

A T T I C U S . 1 1 

NOTES 
1. Augusti: Arcadius and Honorius. 
2. Flavius Caesarius was Master of the Offices in the years 386-387, Prae-

fectus Praetorio in the East in 395-397 and in 400-403. See PLRE, I, s.v. 
3. Bound: for this meaning of the verb 'obstringere' see the text of an 

inscription from the late second century, which praises a governor of Dacia: 
'nomini . . . et virtutibus eius obstricta simul et devota provincia'. "The province 
was bound and devoted to his name . . . and virtues;" see CIL, III, No . 7902. 
Compare also Apuleius, Florida, 9, ed. R. Helm, Leipzig 1921, p. 14. Our pas
sage rephrases Constantine's definition from 330: 'qui devotions tota se dederunt' 
(see above, No . 9). 

4. Christian sources usually designate the Jewish Biblical rites by the term 
'caerimoniae'. See, for example, the Vulgata translation to Gn. 26:5 : 'eo quod 
oboedierit Abraham voci meae et custodierit praecepta et mandata mea et caerimo-
nias legesque servaverit', and see also Augustine on this subject: 'per . . . caerimo-
niarumque observationes se a peccatis posse mundari fierique'. "(The Jews) believed 
that they could cleanse themselves from their sins . . . through (the priesthood) and 
observing the rites," See Epistulae, 82:28, ed. A . Goldbacher, CSEL, XXXIV:2, 
1898, p. 380. The divine origin of the Jewish rites implies their fundamentally posi
tive nature, even when seen in a Christian perspective. The legislator repeated here 
and elaborated Constantine's definition from 330: 'legi ipsi praesident' (see above, 
No . 9). For the pagan sources of the term consult Κ. H. Roloff, "Caerimonia," 
Glotta, XXXII (1953), pp. 101-138. 

5. The word 'patriarchisque' is undoubtedly corrupt, for the existence of 
"patriarchs" subject to the Illustrious Patriarchs and hierarchically under the Arch-
synagogues is both highly improbable and unsubstantiated by the evidence. Their 
identification with the "minor patriarchs," whose existence is still hypothetical, is 
again impossible. Mommsen suggested that this word be omitted, or corrected— 
following Seeck—to 'patribusque', "Fathers (of the Synagogue)." Seeck's correc
tion is indeed the better alternative, for our law is based on Constantine's law from 
330 (CTh 16:8:4), where the Archsynagogues and the Fathers of the Synagogue are 
specifically mentioned among the men of religion subject to the patriarchs and the 
presbyters (see above, No . 9). 

6. The presbyters who served in the communities rather than the members 
of the Sanhedrin in Palestine, for they are mentioned after the Archsynagogues and 
the patriarchs (Fathers of the Synagogue) in the group of office-holders subject to 
the rule of the Illustrious Patriarchs. 

7. Rite: the term 'sacramentum' signifies here the Jewish Biblical rite. 
Compare Augustine's commentary to Job 30:4: 'sacramenta . . . quae corporaliter 
Iudaei observare cogebantur sabbatum, circumcisionem et victimas', "the rites . . . 
which the Jews were obliged to observe in a corporeal way, the Sabbath, circumci-
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sion and sacrifices," See Adnotationes in lob, X X X , ed. I. Zycha, CSEL, 
XXVIII:2, 1895, p. 573. 

8. Constantine: see above, Nos . 7 and 9. 
9. Constantius: not extant. 

10. Valentinian and Valens: probably a law promulgated in the names of 
both Emperors. Not extant. 

11. Given . . . Atticus: 1 July 397. 

BIBLIOGRAPHY 
Godefroy, VI: 1, pp. 492-493; Juster, I, p. 164 η. 1; II, p. 259 n. 4; Seeck, 

Regesten, p. 293; Ferrari dalle Spade, "Privilegi," pp. 112-113; Seaver, p. 67; 
Jones, "Collegiate Prefectures," p. 80; Avi-Yonah, p. 216; Reichardt, pp. 30, 36; 
Vogler, pp. 4 1 - 4 2 , 66-67 . 

28 
On the Judicial Powers of the Jewish Authorities 

Arcadius {with Honorius) 
3 February 398 

This law, given by Arcadius in his name and in that of Honorius on 
3 February 398 at Constantinople, was addressed to Eutychianus, 
Praefectus Praetorio of the East. Its text has been preserved in the 
Breviarium rendering of the Codex Theodosianus' version (Brev. 
2:1:10 = CTh 2:1:10), supplemented by the Visigothic Commen
tary. This text was received into Codex Justinianus (CJ 1:9:8). 

The law determined the limits of the judicial powers wielded by 
the Jewish authorities. In its earliest version, known through the 
Breviarium, it posits the rule that the Jews in the Empire, being 
Roman citizens, are bound to live according to Roman law and to 
apply it in practice. It distinguishes, in this context, between two 
types of litigation: cases that belong to the sphere of Jewish reli
gion, and those that pertain to Roman law. While the legislator 
abstained from interfering with cases of the first type, which were 
probably left entirely to the jurisdiction of the Jewish authorities, 
he considered the other type, those cases unconnected with reli-
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28 JUDICIAL POWERS OF JEWISH AUTHORITIES 

gious matters, to fall within the ambit of the common Roman law, 
and expected the Jews to apply to it like all the other citizens of 
the Empire. They were permitted, nevertheless, to bring cases of 
the second type before Jewish courts, provided that these were 
civil law matters, and that the procedure adopted by the court was 
that of arbitration. Both parties had to agree beforehand to have 
recourse to the Jewish court of arbitration, and once the court 
issued its verdict it was considered as an arbitration verdict given 
by an arbiter appointed by a magistrate. It had to be enforced, 
therefore, by the State. This interpretation of the law was also 
given by the Visigothic Commentary. 

This law is of particular interest for the light it throws on the 
government's attitude to the judicial powers of the Jewish courts, 
which the State recognized as subject to the jurisdiction of the 
patriarchs. One observes, in effect, a separation of powers in the 
judicial sphere, under which all cases of religious character were 
left to the Jewish court, in accordance with the principle laid down 
by Theodosius in 17 April 392, namely that the Jewish authorities 
subject to the jurisdiction of the patriarchs have an exclusive judi
cial power on Jews in religious matters (see above, No. 20). 

The judicial powers of the Jewish authorities in civil law cases 
were recognized and regulated on the assumption that they were to 
be conducted using arbitration procedures, hence the dependence 
of the Jewish court on the prior acceptance of its jurisdiction by 
both parties before it was allowed to deal with the matter in litiga
tion. Once this prior acceptance was secured, however, the court 
was assured of full support for its arbitration award from the Impe
rial government. 

In a law given on 27 July 398 at Mnizus, Arcadius granted 
similar powers to the bishops. Its text, as preserved in Codex Justin-
ianus (CJ 1:4:7), displays a considerable similarity to the present 
law, probably due to the use of the earlier text as a model by the 
draftsmen.1 Justinian's editors received the Theodosian text, but 
they introduced into it several important changes. First, they 
changed the inscription in such a way that the law was attributed to 
Gratian, Valentinian, and Theodosius. They omitted, however, to 
correct accordingly the consular date in the subscription, 398, to 
make it correspond to the corrected inscription. It is clear, there
fore, that the altered inscription is due to an error committed 
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either by Justinian's editors or in the course of the manuscript-
transmission of the Codex. Second, Justinian's editors omitted the 
word "non" found in the Theodosian text. This change is of the 
utmost importance, for it abolished the original distinction be
tween religious and non-religious litigation, hence also the distinc
tion between the different courts authorized to deal with the two 
types of litigation. While the original text attributed only non-
religious litigation to the Roman State courts, the altered text 
attributed both types to the jurisdiction of the State courts. 
Another important change is the omission of the patriarchs from 
Justinian's text. This change resulted from the extinction of the 
Jewish patriarchate shortly before May 429 (see below, No. 53); 
since that time the Jewish communities of the Empire were not 
ruled by one central authority. Linguistic and stylistic considera
tions resulted in additional changes, such as the omission of the 
word 'et' in the opening phrase or that of the rhetorical passage 
'postremo . . . sint'. 2 The replacement of the term 'compromis-
sum' with the term 'pactio' reflects, probably, Justinian's legisla
tion on arbitration from 529.3 These changes, which resulted in the 
abolition of the independent Jewish jurisdiction in religious mat
ters, express the government's determination to restrict the judicial 
powers of the Jewish authorities, but even Justinian's text retained 
the original recognition of the validity of Jewish civil law jurisdic
tion as an arbitration court. 

The obvious importance of this law, on the one hand, and its 
somewhat vague phrasing, on the other hand, gave rise to consid
erably divergent interpretations of its purport and content. Ferrari 
dalle Spade believed that the law distinguished between Jews who 
were Roman citizens and Jews who lacked Roman citizenship.4 

Dinur interpreted it in the context of the conflict between the 
patriarchs and the Sages, and maintained, consequently, that it 
established a distinction between the patriarch's court, authorized 
by the government, and the court of the "Jews," i.e., the Sages, 
which did not enjoy the State's recognition.5 Alon, on the other 
hand, was of the opinion that the law deals with one court only, 
although that court was known by different names. 6 Baer gives a 
similar explanation.7 Colorni maintained that the Eastern Jews— 
mainly the inhabitants of Palestine—were differently treated than 
the Western Jews in the matter of legal autonomy, but he, too, 
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emphasized that the abolition of the Jewish legal autonomy in civil 
law cases was connected with the trend towards the unification of 
the Roman law and its grounding on Christian principles. Oster-
setzer linked our law with Caracalla's granting of citizenship to the 
entire population of the Empire in 212 and with the work known 
as Collatio Legum Mosaicarum et Romanarum. He believed that 
Caracalla's law resulted in a considerable limitation of the judicial 
powers of the Jewish authorities, and that this work was written 
with the intention of demonstrating that there was a fundamental 
correspondence between the Jewish and the Roman laws, perhaps 
by a person close to the patriarchs' household. Most of the experts 
in this field, however, have not been convinced by this theory.8 

Many studies dealt with the changes introduced into the law's text 
by Justinian's editors. While Berger and Kisch agreed on the re
strictive purpose of the omission of the word 'ηοη', Reinach main
tained that Justinian's text does not differ, in essence, from the 
Theodosian text, and that that omission was intended to facilitate 
the implementation of the legal principle enunciated in Codex The-
odosianus. He believed that the legislator distinguished, originally, 
between a stage of 'controversia', litigation on theological matters 
which could still be settled by the Jewish authorities, and the more 
advanced stage of litigation, when the case was brought before a 
magistrate. The final settlement, either way, was validated through 
the intervention of the Roman authorities. The changes introduced 
by Justinian's editors, according to Reinach, simplified this proce
dure by allowing the Roman authorities to act in any stage of the 
proceedings, including the early stages originally reserved to the 
Jewish authorities, on the assumption that the whole matter should 
be settled under Roman law. 

Codex Theodosianus, 2:1:10 ( = Breviarium, 2:1:10), ed. Mommsen, pp. 75-76 

IDEM AA.* AD EUTYCHIANUM* P(RAEFECTUM) P(RAETORI)0 

Iudaei Romano et communi iure viventes in his causis, quae non tarn ad 
superstitionem eorum quam ad forum et leges ac iura pertinent, adeant 
sollemni more* iudicia omnesque Romanis legibus inferant et excipiant 

5 actiones: postremo sub legibus nostris sint.* Sane si qui per conpromis-
sum ad similitudinem arbitrorum apud Iudaeos vel patriarchas* ex 
consensu partium in civili dumtaxat negotio putaverint litigandum, sor-
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tin eorum iudicium iure publico non vetentur: eorum etiam sententias 
provinciarum radices* exequantur, tamquam ex sententia cognitoris ar-
bitri fuerint adtributi.* 
DAT. Ill NON. FEB. CONSTANT(INO)P(OLI) HONOR(IO) A. IIII ET 

EUTYCHIANO V.C. CONSS.* 

INTERPRETATIO 

Iudaei omnes, qui Romani esse noscuntur, hoc solum apud religionis 
suae maiores agant, quod ad religionis eorum pertinet disciplinam, ita ut 
inter se, quae sunt Hebraeis legibus statuta, custodiant. Alia vero 
negotia, quae nostris legibus continentur et ad forum respiciunt, apud 
iudicem provinciae eo quo omnes iure confligant. Sane si apud maiores 
legis suae consentientes ambae partes, de solo tamen civili negotio audiri 
voluerint, quod interveniente conpromisso arbitrali iudicio terminatur, 
tale sit, quasi ex praecepto iudicis fuerit definitum. 

T H E SAME T W O A U G U S T I TO E U T Y C H I A N U S , PRAEFECTUS PRAETORIO 

The Jews, who live under the Roman common law, shall address 
the courts in the usual way 1 1 in those cases which do not concern so 
much their superstition as court, laws and rights, and all of them 
shall bring actions and defend themselves under the Roman laws; in 
conclusion, they shall be under our laws. 1 2 Certainly, if some shall 
deem it necessary to litigate before the Jews or the patriarchs 1 3 

through mutual agreement, in the manner of arbitration, with the 
consent of both parties and in civil matters only, they shall not be 
prohibited by public law from accepting their verdict; the governors 
of the provinces 1 4 shall even execute their sentences as if they were 
appointed arbiters through a judge's award. 1 5 

G I V E N O N T H E T H I R D D A Y BEFORE T H E N O N E S OF FEBRUARY A T C O N 

S T A N T I N O P L E , I N T H E C O N S U L A T E OF H O N O R I U S A U G U S T U S FOR T H E 

F O U R T H TIME A N D O F E U T Y C H I A N U S . 1 6 

C O M M E N T A R Y 

All the Jews, who are known to be Romans, shall litigate before the 
Heads of their religion only on what concerns the discipline of their 
religion, so that they shall observe among themselves what was 
established by the Hebrew laws. All the other matters, however, 
which are covered by our laws and pertain to the court, shall be 
determined by the governor of the province according to the com
mon law. Certainly, if the two parties shall consent and wish to 
litigate before the Heads of their law, in civil law matters only, and 
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the process shall be terminated by an arbitration award based on a 
mutual agreement, the award shall be recognized as if it was estab
lished by a judge's order. 

Codex Justinianus, 1:9:8, ed. Kriiger, p. 61 

IMPPP. GRATIANUS VALENTINIANUS ET THEODOSIUS AAA. 

EUTYCHIANO PP. 

Iudaei Romano communi hire viventes in his causis, quae tarn ad super-
stitionem eorum quam ad forum et leges ac iura pertinent, adeant sol-

s lemni more iudicia omnesque Romanis legibus conferant et excipiant ac-
tiones. Si qui vero ex his communi pactione ad similitudinem arbitrorum 
apud Iudaeos in civili dumtaxat negotio putaverint litigandum, sortiri 
eorum iudicium iure publico non vetentur. Eorum etiam sententias 
iudices exsequantur, tamquam ex sententia cognitoris arbitri fuerint at-

IO tributi. 
D. Ill NON. FEBR. CONSTANTINOPOLI HONORIO A. IIII ET EUTYCHIANO 

CONSS. 

T H E T H R E E EMPERORS A N D A U G U S T I G R A T I A N , V A L E N T I N I A N A N D T H E O 

DOSIUS TO E U T Y C H I A N U S , PRAEFECTUS PRAETORIO 

The Jews, who live under the Roman common law, shall address in 
the usual way the courts in those cases which concern their supersti
tion as well as those that concern court, laws and rights, and all of 
them shall accuse and defend themselves under the Roman laws. 
Indeed, if some of them shall deem it necessary to litigate before the 
Jews in a common agreement in the manner of arbitration and in 
civil matters only, they shall not be prohibited by public law from 
accepting their verdict. The governors shall even execute their sen
tences as if arbiters were appointed through a judge's award. 
G I V E N O N T H E T H I R D D A Y BEFORE T H E N O N E S O F FEBRUARY AT C O N 

S T A N T I N O P L E , IN T H E C O N S U L A T E O F H O N O R I U S A U G U S T U S FOR T H E 

F O U R T H T I M E , A N D OF E U T Y C H I A N U S . 

NOTES 
1. Compare our text, for example, with the opening phrase of CJ 1:4:7 : 'Si 

qui ex consensu apud sacrae legis antistitem litigare voluerint, non vetebantur, sed 
experientur illius (in civili dumtaxat negotio) arbitri more residentis sponte iudi
cium'. "If some people shall wish to litigate before a priest of the sacred Law in 
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common consent, they shall not be prohibited, but address themselves voluntarily 
to his judgement, and he shall sit to judge in civil law matters only and in the 
manner of arbitration." 

2. See Grupe, XIV, p. 225; X V , pp. 340-341 . 
3. See Juster, II, p. 103 n. 3. For the use of the term " p O W l D E V in the 

Jewish sources consult Sperber, pp. 171-172. 
4. See Ferrari dalle Spade, "Privilegi," p. 281. 
5. B. Dinaburg, "Diocletian's Rescript to Juda from 293 and the Struggle 

between the Patriarchate and the Sages in Palestine," Studies in Memory of A. 
Gulak and S. Klein, Jerusalem 1942, p. 77 n. 5 (in Hebrew). 

6. Alon, Studies, p. 435. 
7. I. F. Baer, Zion, X V (1950), p. 16 n. 47 (in Hebrew). 
8. A . M. Rabello, "On the Collatio Legum Mosaicarum et Romanarum," 

Annual of the Institute for Research in Jewish Law, I (1974), pp. 231-262 (in 
Hebrew). 

9. Augusti: Arcadius and Honorius. 
10. Eutychianus was nominated Praefectus Praetorio of the East in Septem

ber 397, after his replacement by Anatolius in the office of Praefectus Praetorio of 
Illyricum, probably in Apri l -May 397. He served in the East until the summer of 
399 when he was replaced by Aurelianus, but returned to this post in the autumn of 
the same year, and held it until the summer of 400. He served in this post again 
between 403/4 and June-July 405. See Haehling, pp. 78-79; Jones, "Collegiate 
Prefectures," p. 81; PLRE, I, s.v.; O. Seeck, "Die Reichsprafektur des vierten 
Jahrhunderts," RhMus, LXIX (1914), pp. 8 -12 . 

11. Usual way: the term 'mos' has here the meaning it usually has in the 
rescripts. See M. Kaser, "Mores Maiorum und Gewohnheitsrecht," ZSSRG, RA, 
LIX (1939), p. 75. 

12. In conclusion . . . laws: these words do not appear in the Justinian text. 
Solazzi suggested that they are a gloss interpolated into the original law, and that the 
text used by Justinian's editors was free from it, hence closer to the original text than 
the Theodosian text preserved in the Breviarium. See Solazzi, "Ancora glossemi." 

13. Before . . . Patriarchs: according to Solazzi this is another interpolated 
passage. Baer suggested two alternate explanations to this passage. The first con
sists in correcting 'Iudaeos' to 'iudices', as in Ms. O. The other, proposed also by 
Alon, interprets the word 'vel' in a substitute sense, and understands the terms 
"Jews" and "patriarchs" as denoting the same court. We believe that there is no 
need to emend the text or to have recourse to problematical interpretations. The 
legislator referred in fact to two types of courts, and he designated the court of the 
Jews, distinct from the court of the patriarchs, by the term commonly used for it. 
Compare the use of this term in the Palestinian Talmud: "R. Bebai in the name of 
R. Asi: till he writes in a place of Yehudaikei, if there is not a Yehudaikei there, in 
the synagogue" (Gittin, 1:1, 43:2). The word 'Yehudaikei' seems to be a transcrip
tion of the Greek term Α γ ο ρ ά Ιουδαϊκή, or a similar term. See also S. Lieberman, 
"Notes," P'rakim, I (1967/68), pp. 101-102. Lieberman points there to the similar
ity between the term Ι ο υ δ α ϊ κ ή and the term Εβραϊκή known from the Golgoi 
inscription in Cyprus, and suggests that it is to be identified as a Jewish institution 
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typical to the diaspora communities, distinct from the synagogue and containing the 
"archive of the Jews" (άρχεϊον των Ιουδαίων) . See also Sperber, pp. 62-66 . 

14. The term 'iudices' here designates undoubtedly the governors of pro
vinces, who were endowed also with judicial powers. Although Justinian's editors 
omitted the word "provinces," they too understood 'iudices' to designate gover
nors, for they distinguished clearly between "governors" and "judge" in the law's 
last phrase, and retained the terms of the Theodosian text: they designated "gover
nors" by the term 'iudices', and "judge" by 'cognitor'. 

15. Juster suggested that the legislator recognized in this passage the arbitra
tion award of the Jewish judge in civil matters, and with the prior consent of the 
parties, as having the force of a verdict given by a judge. This force was not 
recognized to ordinary arbitration awards. Juster's interpretation is in agreement 
with the Visigothic Commentary rather than with the Theodosian text. The Com
mentary is probably to blame for the corruption of 'adtributi' to 'attributae' in Ms. 
Ο of the Breviarium, hence also to the corruption of the content of the last phrase. 
For the sense of 'cognitor', "judge," see the law from 8 April 392 (CTh 10:10:20), 
and another law from 30 March 423 (CTh 4:18:2) where Justinian's editors replaced 
'cognitor' with 'iudex' (CJ 7:51:3). 

16. Given . . . Eutychianus: 3 February 398. 

BIBLIOGRAPHY 
Godefroy, I, pp. 101-103; Juster, II, pp. 101-103, 152; Seeck, Regesten, p. 

293; I. Ostersetzer, "La 'Collatio Legum Mosaicarum et Romanarum'—Ses ori-
gines, son but," REJ, XCVII (1934), pp. 91-96; Browe, pp. 123-124; Solazzi, "Fra 
norme," pp. 405-406; Ferrari dalle Spade, "Privilegi," pp. 279-282; S. Solazzi, 
"Ancora glossemi e interpolazioni nel Codice Teodosiano," SDHI, NS, XII I -XIV 
(1947-1948) , pp. 203-204; Seaver, pp. 67-68; Colorni, Legge ebraica e leggi locali, 
Milan 1945, pp. 20, 103-134; A . Berger, "CTh 2,1,10 and CJ 1,9,8 pr.—A Perfect 
Example of an Interpolation through Cancellation of a 'non'," Iura, X (1959), pp. 
13-23; J. Reinach, " 'Controverse' et 'litige'—Comparison de CTh 2.1.10 et de CJ 
1.9.8," Iura, XI (1960), pp. 184-188; G. Kisch, "Zur Frage der Aufhebung 
judisch-religioser Jurisdiktion durch Justinian," ZSSRG, RA, LXXVII (1960), pp. 
395-401; LXXIX (1962), pp. 548-549; S. W. Baron, "Berichtigung," ZSSRG, 
RA, LXXIX (1962), pp. 547-548 (see above, Kisch); Jones, "Collegiate Prefec
tures," p. 80; Avi-Yonah, p. 217; A . M. Rabello, "Sui rapporti fra Diocleziano e 
gli Ebrei," Atti dellAccademia Romanistica Constantiniana, 2 Convegno Internazio-
nale 1975, Perugia 1976, pp. 180-197; idem, "Tribute," pp. 236-238; Vogler, pp. 
55 -57 , 62. 
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29 
Repeal of the Exemption of the Jews 

from the Curial Liturgies 
(Arcadius with) Honorius 

13 September (or 13 February) 398 

This law, given by Honorius in his name and in the name of 
Arcadius on 13 September (or 13 February) 398 at Milan, was 
addressed to Theodorus, Praefectus Praetorio of Italy and Africa. 
Its text has been preserved in two laws in Codex Theodosianus, 
one (CTh 12:1:158) dated to 13 September 398, relatively detailed 
and dealing specifically with the Jews, while the other (CTh 
12:1:157) is dated to 13 February 398, does not refer specifically to 
the Jews, and presents a general paraphrase of the practical mea
sure announced in CTh 12:1:158. Theodosius' editors did not no
tice that both texts derive from the same law, gave them different 
dates, and arranged them, accordingly, with the rephrased text 
preceding the original text. Linguistic comparison of the two texts 
produces the same conclusion: CTh 12:1:158 served as source for 
CTh 12:1:157 and not the other way around. 'Qui quolibet modo 
curiae iure debentur' was shortened to 'Qui quolibet curiae iure 
debentur', while 'ad conplenda suarum civitatum munia' was short
ened and edited to 'ad inplenda munia'. Justinian's editors (CJ 
10:32:49) received the edited text (CTh 12:1:157). 

In this law Honorius repealed, for the western part of the Em
pire under his rule, the confirmation granted by Arcadius on 1 July 
397 of the ancient exemption of the Jewish men of religion from 
curial liturgies (see above, No. 27). Arcadius' law was promul
gated in the name of Honorius, too, and the preamble indicates 
that it was effectively implemented in Honorius' part of the Em
pire, certainly in Apulia and Calabria. The doubt expressed by 
Honorius about whether such a law was passed in the East should 
be seen as a rhetorical device intended to soften the very real 
censure implied by this law and directed at the Eastern Augustus, 
as well as to mitigate the obvious negation of the principle that 
both parts of the Empire share a common legal and political sys
tem which guaranteed its unity. Our law annulled the exemption of 
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the Jews from curial liturgies, and emphasized that they should 
fulfil this obligation with all the other decurions. 

Roth thinks that Honorius refused to recognize this exemption 
from the beginning, and that he made his position known again 
when petitioned on this matter by the leaders of the Jews during 
his visit to southern Italy in 398. Yet Roth does not produce any 
real proof in support of this interpretation. Furthermore, we have 
no proof that such a visit to southern Italy in 398 did in fact take 
place.1 This law, indeed, was promulgated at Milan. 

Juster was of the opinion that this law did not repeal the law 
from 1 July 397 (see above, No. 27), but another law, non extant, 
for our law dealt with an exemption granted to all the Jews, while 
that law (from 1 July 397) granted it to holders of religious offices 
only. 

Codex Theodosianus, 12:1:158, ed. Mommsen, pp. 700-701 

IDEM AA.* THEODORO* P(RAEFECTO) P(RAETORI)0 

Vaccillare per Apuliam Calabriamque plurimos ordines civitatum 
comperimus, quia Iudaicae superstitionis sunt* et quadam se lege, quae 
in Orientis partibus lata est, necessitate subeundorum munerum aesti-

s mant defendendos. Itaque hac auctoritate decernimus, ut eadem, si qua 
est, lege cessante, quam constat meis partibus esse damnosam, omnes, 
qui quolibet modo curiae iure debentur, cuiuscumque superstitionis sint, 
ad conplenda suarum civitatum munia teneantur. 
DAT. ID. SEPT. MED0OLANO) HON(ORIO) A. IIII ET EUTYCHIANO CONSS.* 

T H E SAME T W O A U G U S T I 2 TO T H E O D O R U S , 3 PRAEFECTUS PRAETORIO 

We learn that many city-curias totter throughout Apulia and Cala
bria, because they belong 4 to the Jewish superstition and consider 
that they should be exempt from the necessity of undergoing litur
gies on the strength of some law passed in the regions of the East. 
We order in this authority, therefore, that that law, if it does exist, 
is to be abrogated, for it is evidently harmful to our regions, and 
that all who are obliged in any way to serve legally in the curia, no 
matter of whatever superstition they may be, shall be obliged to 
perform the liturgies of their cities. 
G I V E N O N T H E IDES OF SEPTEMBER AT M I L A N , IN T H E C O N S U L A T E OF 

H O N O R I U S A U G U S T U S FOR T H E F O U R T H TIME A N D OF E U T Y C H I A N U S . 5 
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Codex Theodosianus, 12:1:157, ed. Mommsen, p. 700 

IDEM AA. THEODORO P(RAEFECTO) P(RAETORI)0 

Omnes, qui quolibet curiae iure debentur, cuiuscumque superstitionis 

sint, ad implenda munia teneantur. 

DAT. ID. FEB. MED(IOLANO) HON(ORIO) A. IIII ET EUTYCHIANO CONSS.* 

T H E SAME T W O A U G U S T I TO T H E O D O R U S , PRAEFECTUS PRAETORIO 

All, who are obliged in any legal way to serve in the curia, no 
matter of whatever superstition they may be, shall be obliged to 
perform the liturgies. 
G I V E N O N T H E IDES O F FE B R U A R Y AT M I L A N , IN T H E C O N S U L A T E OF 

H O N O R I U S A U G U S T U S FOR T H E F O U R T H TIME A N D OF E U T Y C H I A N U S . 6 

Codex Justinianus, 10:32:49, ed. Kriiger, p. 413 

IDEM AA. THEODORO PP. 

Omnes, qui quolibet curiae iure debentur, cuiuscumque superstitionis 

sint, ad implenda munia teneantur. 

D. ID. FEBR. MEDIOLANI HONORIO A. IIII ET EUTYCHIANO CONSS. 

NOTES 
1. See O. Seeck, PW, 1:16, 1913, s.v., Cols. 2279-2280. 
2. Augusti: Arcadius and Honorius. 
3. Flavius Mallius Theodorus, a Christian, served in the Imperial Western 

administration from 376 until 399. His last well-documented office was that of 
Praefectus Praetorio of Illyricum, Italy and Africa in the years 397-399. It is pos
sible that he served again as Praefectus Praetorio of Italy between 13 September 
408 and 15 January 409 (see below, No . 38). Yet this term of office should perhaps 
be attributed to his son, also named Theodorus. See Haehling, pp. 306-307, 3 1 3 -
314; PLRE, I, s.v.; E. Stein, Byzantion, IX (1934), p. 347; W. Ensslin, PW, 11:10, 
1934, s.v., Cols. 1899-1900. 

4. Belong: the text is probably corrupt. Mommsen corrects as follows: "be
cause those who belong to the Jewish superstition consider that they should be 
exempt, etc." Yet the legislator might be referring to Jewish decurions claiming 
exemption from liturgies while admitting their curial status and serving as members 
of the curias in their cities. In this case curias could be qualified as "belonging to 
the Jewish superstition," if the number of their Jewish decurions was important 
enough. In any event, this law seems to exaggerate the role played by the Jewish 
population in the cities of Apulia and Calabria. 
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5. Given . . . Eutychianus: 13 September 398. 
6. Given . . . Eutychianus: 13 February 398. 

BIBLIOGRAPHY 
Godefroy IV, pp. 521-522; Juster, I, p. 164 η. 1; II, p. 260 n. 2; Seeck, 

Regesten, p. 294; C. Roth, The History of the Jews of Italy, Philadelphia 1946, p. 
36; Seaver, p. 57; J. Gaudemet, "Le partage logislatif dans la seconde moitie du 
IVe siecle," Studi de Francisci, II, Milan 1956, pp. 328-329; Archi, p. 109; Rei-
chardt, p. 36. 

30 
Prohibition on Collecting Tax by the Patriarch 

(Arcadius with) Honorius 
11 April 399 

This law, given by Honorius in his name and in the name of 
Arcadius on 11 April 399 at Milan, was addressed to Messala, 
Praefectus Praetorio of Italy. Its text has been preserved in Codex 
Theodosianus (CTh 16:8:14). The legislator prohibited the collec
tion of taxes from synagogues by the delegates of the patriarch and 
the synagogues' officers, and ordered the sums already collected in 
this way to be handed over to the treasury. The law referred to the 
Archsynagogues, the presbyters, and the Apostles as emissaries 
sent by the patriarch who returned to him after they had accom
plished their mission, with the money they had collected. The real 
situation was quite different; only the Apostles fitted this descrip
tion, while the synagogue officers throughout the Empire were 
resident in their communities. We ignore the legislator's motives 
for passing this law. His statement that it was intended to ease the 
burden of the Jewish populace can be taken as an expression of the 
government's interest in gaining the goodwill of the Jews. Similar 
motivation appeared in Julian's declaration to the Jews from 363 
(see above, No. 13). It cannot be explained, however, considering 
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the background of the re lat ions b e t w e e n the t w o parts of the E m 
pire , as a host i le m e a s u r e d irected against the Eas t , in tended to 
w e a k e n it by impos ing e m b a r g o o n transfer of m o n e y , for the 
revocat ion of the present law in 404 ( see b e l o w , N o . 34) was not 
l inked to any reduct ion of t ens ion b e t w e e n the t w o parts of the 
E m p i r e . 

Codex Theodosianus, 16:8:14, cd. Mommsen, p. 890 

IDEM AA.* MESSALAE* P(RAEFECTO) P(RAETORI)0 

Superstitionis indignae est, ut archisynagogi sive presbyteri Iudaeorum 
vel quos ipsi apostolos* vocant, qui ad exigendum aurum adque argen-
tum a patriarcha certo tempore* diriguntur, a singulis synagogis exac-

s tarn summam adque susceptam ad eundem reportent. Qua de re omne, 
quidquid considerata temporis ratione confidimus esse collectum, 
fideliter ad nostrum dirigatur aerarium:* de cetero autem nihil praedicto 
decernimus esse mittendum. Noverint igitur populi Iudaeorum removis-
se nos depraedationis huiusmodi functionem. Quod si qui ab illo 

io depopulatore Iudaeorum ad hoc officium exactionis fuerint directi, 
iudicibus ofierantur, ita ut tamquam in legum nostrarum violatores 
sententia proferatur. 

DAT. Ill ID. APRIL. MED0OLANO) THEODORO V.C. CONS.* 

T H E SAME T W O A U G U S T I 1 TO MESS A L A , 2 PRAEFECTUS PRAETORIO 

It is a matter of shameful superstition that the Archsynagogues, the 
presbyters of the Jews, and those they call Apostles, 3 who are sent 
by the patriarch on a certain date 4 to demand gold and silver, exact 
and receive a sum from each synagogue, and deliver it to him. 
Therefore everything that we are confident has been collected when 
the period of time is considered, shall be faithfully transferred to 
our Treasury, 5 and we decree that henceforth nothing shall be sent 
to the aforesaid. Let the populace of the Jews know, therefore, that 
we have removed this depredatory tax. If, however, people shall be 
sent to perform this task of exaction by that despoiler of the Jews, 
they shall be handed over to the governors, in order that they shall 
be sentenced as violators of our laws. 
G I V E N O N T H E THIRD D A Y BEFORE T H E IDES OF APRIL AT M I L A N , IN T H E 

C O N S U L A T E O F T H E MOST R E N O W N E D T H E O D O R U S . 6 
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BIBLIOGRAPHY 
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NOTES 
1. Augusti: Arcadius and Honorius. 
2. Valerius Messala Avienus, a pagan, served as Praefectus Praetorio of 

Italy and Africa in the years 399-400. See W. Ensslin, PW, 1:29, 1931, s.v., Col. 
1165; Haehling, pp. 307-308; PLRE, II, s.v. 

3. The Apostles were the ordained Sages sent by the patriarch and the 
Sanhedrin to the diaspora communities. They were entrusted with missions of 
various types, from political and diplomatic assignments, mainly in the centres of 
government, to money-raising activities within the Jewish communities. They usu
ally transmitted the authorized calendar, with the dates of the holy feasts, and 
assured the control of the Palestinian centre over the communal office-holders. One 
of their principal duties was the organization of the "Sages' Tribute," designated by 
non-Jewish sources as 'aurum coronarium' or 'apostole', whose proceeds were con
secrated to the upkeep of the patriarchs' household and the Sages in Palestine. See 
Juster, I, pp. 386-388; H. Mantel, Studies in the History of the Sanhedrin, Cam
bridge, Mass. 1961, pp. 190-198; M. Schwabe, "The Letters of Libanius to the 
Patriarch of Palestine," Tarbiz, I (1930), pp. 100-101 (in Hebrew); H. Vogelstein, 
pp. 427-449. 

4. Certain date: most probably in the month of Adar, though the diaspora 
Jews did not need this yearly declaration since the perpetual calendar was made 
public by Patriarch Hillel II. 

5. Treasury: the legislator designated here by the term 'aerarium' the 'sacrae 
largitiones', rather than the 'res privata' or the 'area' (the Treasury of the praefec
tus praetorio). See Boulvert, pp. 151-177. 

6. Given . . . Theodorus: 11 April 399. A s the consulship of Eutropius, the 
Eastern consul, was not recognized in the West, legislation there was dated by the 
name of the Western consul only. The annulment of Eutropius' consulship in East 
as well, on 17 August 399, resulted in the dating of legislation in both parts of the 
Empire in the name of the Western consul, Theodorus. 
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31 
On the Curial Obligation of Decurions by Origin 

and of Jews 
Arcadius (and Honorius) 
28 or 30 December 399 

This law, given on 28 or 30 December 399 by Arcadius in his name 
and in the name of Honorius, was addressed to Eutychianus, Prae-
fectus Praetorio of the East. Its text has been preserved in two 
fragments in Codex Theodosianus (CTh 12:1:164 and CTh 
12:1:165). The fragment which dealt specifically with Jews was re
ceived into Codex Justinianus without significant changes. The law 
dealt with two matters: 

(A) Restoration of decurions received into the Imperial admin
istration to their original curial status, through the intervention of 
the provincial governor's court. 

(B) Instruction to compel Jews obligated to curial service to 
fulfill their duty. 

This law conformed to the general policy of strengthening the 
curias applied at that time by the imperial government, which 
consisted, among other measures, of rigorous restrictions on the 
openings still available to decurions by origin attempting to avoid 
curial service. A law promulgated by Arcadius only a few days 
before the promulgation of the present law, on 11 December 399 
{CTh 12:1:163), dealt in this way with decurions who had entered 
ecclesiastical orders. Our law did not revoke Arcadius' previous 
legislation on Jewish decurions (see above, No. 27), nor did it 
represent a shift to Honorius' stand on this matter (see above, No, 
29), for it did not change the legal situation in force. It insisted 
that those who were obligated to the curias should fulfill their 
duty, and recognized, by inference, the exemption of those who 
were not obligated. Arcadius confirmed in 404, in effect, the an
cient privileges of the Jewish men of religion and office-holders 
(see below, No. 32). 
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3 1 CURIAL OBLIGATION OF DECURIONS 

Codex Theodosianus, 12:1:164, ed. Mommsen, p. 702 

IDEM AA.* EUTYCHIANO* P(RAEFECTO) P(RAETORI)0 

Si quis umquam natus patre curiali vel initis muneribus curiae aflectata 
militia a suis consortibus in iudicio rectoris provinciae lite pulsabitur, 
nullo fori praescribtionis obice, quae quidem habeat locum,*... licebit. 

5 In aliis actionibus aput eundem provinciae moderatorem suis al-
legationibus utatur. 
DAT. V KAL. IAN. THEODORO V.C. CONS.* 

T H E SAME T W O A U G U S T I 1 T O E U T Y C H I A N U S , 2 PRAEFECTUS PRAETORIO 

If ever any man born to a curial father, or one who had already 
begun to perform curial liturgies, should illegally occupy a State 
office, he shall be charged by his colleagues in the court of the 
governor of the province, notwithstanding any objection concerning 
the court, which will indeed be valid . . . 3 will be allowed. In other 
actions he shall present his defense before that same governor of the 
province. 
G I V E N O N T H E FIFTH D A Y BEFORE T H E C A L E N D S OF J A N U A R Y , IN T H E 

C O N S U L A T E OF T H E MOST R E N O W N E D T H E O D O R U S . 4 

Codex Theodosianus, 12:1:165, ed. Mommsen, p. 702 

IDEM AA. EUTYCHIANO P(RAEFECTO) P(RAETORI)0 

Quicumque ex Iudaeis obnoxii curiae conprobantur, curiae mancipen-
tur. 
DAT. Ill KAL. IAN. THEODORO V.C. CONS.* 

T H E SAME T W O A U G U S T I TO E U T Y C H I A N U S , PRAEFECTUS PRAETORIO 

All those Jews who are proven to be obligated to the curia shall be 
handed over to the curia. 
G I V E N O N T H E THIRD D A Y BEFORE T H E C A L E N D S O F J A N U A R Y , IN T H E 

C O N S U L A T E O F T H E MOST R E N O W N E D T H E O D O R U S . 5 

Codex Justinianus, 1:9:10, ed. Kriiger, p. 61 

IDEM AA. EUTYCHIANO PP. 

Quicumque ex Iudaeis obnoxii curiae comprobantur, curiae mancipen-
tur. 
D. Ill K. IAN. THEODORO CONS. 
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32 
Confirmation of the Privileges Granted to the Patriarchs 

and to the Office-Holders Nominated by Them 
Arcadius (with Honorius) 

3 February 404 

This law, given by Arcadius in his name and in the name of Hono
rius at Constantinople on 3 February 404, was addressed to Euty
chianus, Praefectus Praetorio of the East. Its text has been pre
served in Codex Theodosianus (CTh 16:8:15). 

In this law the legislator confirmed all the privileges previously 
granted by Theodosius and his predecessors to the patriarchs and 
to the office-holders nominated by them. It may be interpreted as 
a repeal of the legislation from 398-399 (see above, Nos. 29-31). 

NOTES 
1. Augusti: Arcadius and Honorius. 
2. Eutychianus: see above, No . 28, n. 10. 
3. Valid: the passage is vitiated by an omission. The Vatican Scholiast inter

preted this passage as a prohibition against the accused decurion raising an objec
tion of 'praescriptio fori', i .e . , denial of the provincial governor's authority to judge 
on this matter. See Kaser, RZPR, p. 474 n. 19. 

4. Given . . . Theodorus: 28 December 399. Mommsen doubted the tradi
tional date, because Eutychianus was replaced by Aurelianus between 25 July and 
27 August 399. However, Eutychianus seems to have regained his post as Praefec-
tus Praetorio of the East after a short time, perhaps even before 11 December 399. 
See PLRE, I, s.v., pp. 129, 320-321 . Concerning the dating of the year, see above, 
No . 30. 

5. Given . . . Theodorus: 30 December 399. 
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3 2 PRIVILEGES GRANTED TO PATRIARCHS 

Codex Theodosianus, 16:8:15, ed. Mommsen, p. 890 

IDEM AA.* EUTYCHIANO P(RAEFECTO) P(RAETORI)0 

Cuncta privilegia, quae viris spectabilibus patriarchis* vel his, quos ipsi 

ceteris praeposuerunt, divae memoriae pater noster adque retro prin-

cipes detulerunt, suum robur tenere censemus.* 

5 DAT. Ill ΝΟΝ. FEB. CONSTANT(INO)P(OLI) HONORIO Α. VI ET 

ARISTAENETO CONSS.* 

T H E SAME T W O A U G U S T I 1 TO E U T Y C H I A N U S , PRAEFECTUS PRAETORIO 

We order 2 that all the privileges granted by our father, of divine 
memory, and by the emperors before him, to the excellent 
Patriarchs 3 and to those set by them over others, shall retain their 
force. 
G I V E N O N T H E T H I R D D A Y BEFORE T H E N O N E S O F FEBRUARY AT C O N S T A N 

T I N O P L E I N T H E C O N S U L A T E O F H O N O R I U S A U G U S T U S FOR T H E SIXTH 

TIME A N D A R I S T A E N E T U S . 4 

NOTES 
1. Augusti: Arcadius and Honorius. The inscription is obviously corrupt, for 

the title Augustus was granted to the infant Theodosius II on 10 January 402, a few 
days after his baptism, and after that date all legislation was promulgated in the 
names of the three Augusti. See Lippold, PW, Suppl. XIII, 1973, s.v. Theodosius 
II, Col. 963. 

2. Order: for this meaning of the verb 'censere' consult Iavolenus' definition 
in the Digest: ' "Censere" est constituere et praecipere'. " 'Censere' means to 
legislate and to order" (Dig. 50:16:111). 

3. Excellent Patriarchs: the title 'spectabilis', "Excellent," usually desig
nated, together with the title 'illustris', "Illustrious," the highest rank in the political-
administrative hierarchy of the Empire, in sources dating from the fourth century 
and the beginning of the fifth. Three laws dating from 392, 396, and 397 (see above, 
Nos . 20, 24, and 27) designated the patriarchs with the title Illustrious; our law 
indicates, therefore, that they were demoted between 397 and 404, either through a 
formal act of censure, or as a result of the recent accession of a new patriarch, 
perhaps Gamaliel VI, successor to Juda IV, who was not yet granted the customary 
superior title. It is possible, again, that our text reflects a situation in which these two 
titles were still considered to be of equal value, when the distinction between them 
was not yet as clear and formal as it was to become later. See O. Hirschfeld, Kleine 
Schiiften, Berlin 1913, "Die Rangtitel der romischen Kaiserzeit," pp. 646-681; W. 
Ensslin, PW, 11:6, 1929, s.v. Spectabilis, Cols. 1552-1568; R. Guilland, "La noblesse 
byzantine—Remarques," REB, X X I V (1966), pp. 42, 45. Godefroy, on the other 
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hand, concluded from the use of the title Excellent that our law does not deal with 
the Palestinian Patriarchs, but with the "Minor Patriarchs" in the diaspora. 

4. Given . . . Aristaenetus: 3 February 404. 

BIBLIOGRAPHY 
Godefroy, VI: 1, pp. 253-254; Juster, I, p. 386; Seeck, Regesten, p. 307; 

Seaver, pp. 65 -66 ; Jones, "Collegiate Prefectures," p. 81; Reichardt, p. 38; Vog-
ler, pp. 58 -59 , 67. 

33 
On Jewish and Samaritan Executive Agents 

(Arcadius with) Honorius 
22 April 404 

This law, given at Rome by Honorius in his name and in the name 
of Arcadius on 22 April 404, was addressed to Romulianus, Prae-
fectus Praetorio of Gaul. Its text has been preserved in Codex 
Theodosianus (CTh 16:8:16). 

Its context is not entirely clear. It stated that Jews and Samari
tans should be expelled from all State offices if they shall offend in 
connection with the privilege of the Executive Agents, but it is not 
a formal prohibition against Jews and Samaritans serving as Execu
tive Agents, even though this interpretation is offered by the Anti
que, Summaria, where we read "He decrees, that Samaritans and 
Jews shall not be Executive Agents." One cannot assume, again, 
that our law repeated an earlier prohibition of this kind, or that it 
imposed a general prohibition against the service of Jews and Sa
maritans in State offices. An explicit prohibition against the em
ployment of Jews in the Imperial administration was promulgated 
in the West for the first time in 418 (see below, No. 45), but even 
that law permitted Jewish Executive Agents to terminate their 
statutory term of office. Our law probably dealt with a particular 
case of Jewish and Samaritan Executive Agents who exploited 
their privileges and powers in an abusive way, perhaps in regard to 
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3 3 JEWISH AND SAMARITAN EXECUTIVE AGENTS 

prev ious (and not ex tant ) legis lat ion on this matter . Colorni inter

prets this law as a prohibi t ion o n the service of Jews in the armed 

forces; yet the t erm "militia" is of a m o r e general connota t ion , 

des ignat ing all State serv ices , not only the armed service . 

Codex Theodosianus, 16:8:16, cd. Mommsen, p. 890 

IDEM AA.* ROMULIANO* P(RAEFECTO) P(RAETORI)0 

Iudaeos et Samaritanos, qui sibi agentum in rebus* privilegio* blandiun-

tur, omni militia privandos esse censemus. 

DAT. X KAL. MAI. ROM(AE) HONOR(IO) Α. VI ET ARIST(AENETO) CONSS.* 

T H E SAME T W O A U G U S T I 1 TO R O M U L I A N U S , 2 PRAEFECTUS PRAETORIO 

We order that the Jews and the Samaritans, who delude themselves 
with the privilege 3 of the Executive Agents , 4 shall be deprived of 
any State office. 
G I V E N O N T H E T E N T H D A Y BEFORE T H E C A L E N D S OF MAY AT R O M E , IN 

T H E C O N S U L A T E O F H O N O R I U S A U G U S T U S FOR T H E SIXTH TIME A N D OF 

A R I S T A E N E T U S . 5 

NOTES 
1. Augusti: Arcadius and Honorius. Theodosius IPs name is still missing 

from the inscription (see above, No . 32, η. 1). 
2. Romulianus: Praefectus Praetorio in the years 404-405, probably in 

Gaul. See Haehling, pp. 346-347; Jones, "Collegiate Prefectures," p. 89; PLRE, 
II, s.v.; O. Seeck, PW, 11:1, 1914, s.v., Col. 1074. 

3. The privileges of the Executive Agents reflected their semi-military char
acter, on the one hand, and their bureaucratic standing, on the other (compare 
CTh 6:35:3). They were exempt from various taxes and duties, and were even freed 
from their curial status at the completion of a certain term of service. See O. Seeck, 
(below, n. 4) , Cols. 777-778. 

4. Executive-Agents: this service, established in the early fourth century 
within the cadres of the Imperial administration, was organized on semi-military 
lines. Like the other services in the court (scholae palatinae) it was under the 
control of the Master of Offices, hence the appelation 'magisterianni' attributed to 
its members. It dealt with the following matters: (a) transmission of Imperial orders 
and documents; (b) supervision of the Imperial post; (c) collection of information 
in the provinces and its transmission to the court, a function which bordered, and 
not infrequently turned into espionage and secret control; (d) provision of man
power to key posts in the central and in the provincial administration; (e) execution 
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of various assignments, such as diplomatic missions, movements of military units, 
delicate policing duties, suppression of heresy, contact with prelates, and represent
ing the emperor in Church councils. See O. Hirschfeld, Kleine Schriften, Berlin 
1913, "Die agentes in rebus," pp. 625-645; W. Schuller, "Grenzen des 
spatromische Staates—Staatpolizei und Korruption," Zeitschrift fur Papyrologie 
und Epigraphik, XVI (1975), pp. 3 - 8 ; O. Seeck, PW, 1:1, 1894, Cols. 776-779; W. 
G. Sinnigen, "Two Branches of the Late Roman Secret Service," American Journal 
of Philology, L X X X (1959), pp. 238-254 . 

5. Given . . . Aristaenetus: Aristaenetus' name appears in subscriptions to 
laws published that year in the West, despite the fact that his nomination to the 
consulship in the East was not officially declared in the West. 

BIBLIOGRAPHY 
Godefroy, VI: 1, p. 254; Juster, II, p. 251; Seeck, Regesten, p. 306; Browe, 

p. 125; M. Simon, Verus Israel, Paris 1948, p. 157; Seaver, p. 58; Colorni, Gli 
Ebrei, p. 24; Vogler, pp. 57, 67. 

34 
Renewal of the Permission to Collect Money in the West 

for the Patriarchs 
(Arcadius with) Honorius 

25 July 404 

This law, given by Honorius in his name and in the name of 
Arcadius at Rome on 25 July 404, was addressed to Hadrian, 
Praefectus Praetorio of Italy and Africa. Its text has been pre
served in Codex Theodosianus (CTh 16:8:17). 

It publicized the revocation of the prohibition from 339 on col
lecting money for the patriarch (see above, No. 30), and the re
newal of the permission to transfer this money according to the old 
privileges. A separate law, containing this revocation, may have 
been issued prior to this law. Langenfeld connects this interdiction 
with the conflict between Eutropius, whom he qualifies as favour
able to the Jews, and Stilicho, who treated them, according to 
Langenfeld, with hostility. 
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34 RENEWAL OF PERMISSION TO COLLECT MONEY 

Codex Theodosianus, 1 6 : 8 : 1 7 , ed. Mommsen, p. 8 9 1 

IDEM ΑΑ.· HADRIANO* P(RAEFECTO) P(RAETORIX) 

Dudum iusseramus, ut ea, quae patriarchis a Iudaeis istarum partium* 
ex consuetudine praebebantur, minime praeberentur. Verum nunc 
amota prima iussione secundum veterum principum statuta privilegia 

5 cunctos scire volumus Iudaeis mittendi copiam a nostra dementia esse 
concessam. 

DAT. VIII KAL. AUG. ROM(AE) HONORIO Α. VI ET ARISTAENETO CONSS.* 

T H E SAME T W O A U G U S T I 1 T O H A D R I A N , 2 PRAEFECTUS PRAETORIO 

We have formerly ordered that what was customarily contributed to 
the patriarchs by the Jews of these regions 3 shall not be contributed 
at all. Now, however, with that order revoked, we want all to know 
that our clemency has granted to the Jews the right of conveyance 
according to the privileges established by the ancient Emperors. 
G I V E N O N T H E E I G H T H D A Y BEFORE T H E C A L E N D S O F A U G U S T AT ROME, 

IN T H E C O N S U L A T E O F H O N O R I U S A U G U S T U S FOR T H E SIXTH TIME A N D OF 

A R I S T A E N E T U S . 4 

NOTES 
1. Augusti: Arcadius and Honorius. Theodosius IPs name is still missing 

from the inscription (see above, No . 32, η. 1). 
2. Hadrian was Praefectus Praetorio of Italy and Africa in the years 4 0 1 -

405. See Haehling, pp. 308-310; PLRE, I, s.v. 
3. Regions: the Western part of the Empire. 
4. Given . . . Aristaenetus: 25 July 404. 

BIBLIOGRAPHY 
Godefroy, VI:1, p. 255; Juster, I, p. 386; Seeck, Regesten, p. 306; Browe, p. 

118; Seaver, p. 58; Langenfeld, p. 87; Reichardt, p. 36; Vogler, p. 68. 
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35 
Against Heretics, God-Fearers, and Pagans 

Honorius (with Arcadius, Theodosius II) 
25 November 407 

This law, given by Honorius in his name and in the names of 
Arcadius and Theodosius II at Rome on 25 November 407, was 
addressed to Curtius, Praefectus Praetorio of Italy. Its complete 
text, as published at Carthage on 5 June 408, attached to the edict 
of Porphyrius, Proconsul of Africa, has been preserved in Consti-
tutio Sirmondiana No. 12. Two fragments of this law were incorpo
rated in Codex Theodosianus: one of them (CTh 16:5:43) ended 
with the words "and other matters," while the other (CTh 
16:10:19) opened with "after other matters." Justinian's editors 
selected one phrase from the first fragment (CTh 16:5:43) and 
incorporated it in a text (CJ 1:9:12) which is an adaptation of the 
regulations on the sect of God-Fearers contained in another law in 
Codex Theodosianus (CTh 16:8:19, and see below No. 39). 

While the Constitutio Sirmondiana No. 12 and the two frag
ments received into Codex Theodosianus transmit an essentially 
identical monthly date and the same consulate, it is still doubtful 
whether the consulate referred to in Constitutio Sirmondiana No. 
12 determined the year in which this law was given at Rome, or 
the year of its promulgation at Carthage. Theodosius' editors 
adopted the first alternative, and referred the consulate to the date 
on which the law was first given. The evidence of Codex Theodo
sianus is in principle, however, of lesser authority when contra
dicted by the evidence of a Constitutio Sirmondiana. Our dating, 
which relies mainly on the studies of Seeck and Demougeot, is 
based on the following considerations: 

(A) Honorius stayed at Rome from autumn 407 until mid-May 
408. 

(B) Curtius served as Praefectus Praetorio of Italy from 7 April 
407 until 3 February 408. He did not hold this office in the late 
months of 408, on the other hand, for it was in the hands of 
Theodorus from at least 13 September 408 until 15 January 409. 

(C) The inscription of CTh 16:10:19 gives the names of Arca
dius, Honorius, and Theodosius II, while its subscription dates it 
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35 AGAINST HERETICS, GOD-FEARERS, PAGANS 

to 408. It is to be concluded, therefore, that the inscription of CTh 
16:10:19 was composed before 1 May 408, the date of Arcadius' 
death. Constitutio Sirmondiana No. 12 was promulgated at Carth
age on 5 June (408), after Arcadius' death, and its inscription was 
revised, accordingly, to give the names of Honorius and Theodo-
sius II only. This revised inscription appears also in CTh 16:5:43. 
The fact that only one of the two Theodosian fragments of this law 
presented the revised inscription raises the possibility that Theodo-
sius' editors received the two fragments from two different 
sources, one of whom was probably Constitutio Sirmondiana No. 
12, which served as source to CTh 16:5:43, or another copy of the 
same African text. 

It is to be concluded, therefore, that this law was given on 15 or 
25 November 407, and that it was promulgated at Carthage in 408. 
The date of 15 or 25 November 408 is a composite one, combining 
the monthly date of the giving of the law with the consulate of the 
year it was promulgated at Carthage. 

Another difference between Sirm. 12 and the two fragments in 
Codex Theodosianus consists in that Sirm. 12 dated the giving of 
the law to 25 November, while the two fragments dated it to 15 
November. This difference can be explained as a result of a scribal 
error; the unintentional omission of the digit X from the date 
"XVII kal. Decemb." replaced 15 by 25 November. It is quite 
possible, finally, that the right date was transmitted by the two 
fragments, while that of Sirm. 12 is wrong. On 15 November 407, 
in effect, Honorius issued at Rome another law (CTh 16:2:38 and 
CTh 16:5:41), which dealt with the struggle between the Orthodox 
and their enemies in Africa, and it was personally addressed to 
Porphyrins, the Proconsul of Africa. Both laws, which share a 
common subject matter and involve the same administrative in
stances, could have been issued on the same day. This argument in 
itself, however, is not strong enough to outweigh the superior 
authority of the Constitutiones Sirmondianae whenever in conflict 
with Codex Theodosianus; we prefer to adopt, consequently, the 
date transmitted by Sirm. 12. 

The differences in content between Sirm. 12 and the two frag
ments are insignificant, and most of them are certainly due to the 
editor's wish to clarify the legislator's intentions. This was proba
bly the reason why the word 'revellantur' was replaced by 'evellan-
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tur \ and why the editors specified, in the last paragraph, that the 
fine of twenty gold pounds should be imposed on the 'iudices', 
where the original text left the identity of those to be punished 
somewhat vague. 

Nearly six months passed between the first issue of this law and 
its promulgation at Carthage, quite a long time even when allow
ance is made for the difficult conditions of transport and communi
cation which restricted the effectiveness of the Imperial adminis
tration. It could have been the effect of resistance shown by the 
local authorities against unpopular—or unwelcome—anti-Donatist 
law, with its implementation being sabotaged by underhand dila
tory tactics. Demougeot believes that the text published in 408 was 
harsher than the one issued in 407, but we are in no position to 
estimate what changes were introduced into the original text 
drafted in 407. This law represents an important turning-point in 
Stilicho's religious policy. Fully aware of the deterioration of his 
position in the court since the end of 406, he tried to switch alli
ances, from the senatorial order and the pagan circles to the Or
thodox Christian circles based in Milan. His order to burn the 
Sybilline Books should be seen, alongside our law, as yet another 
indication of his appeasement policy in regard to the Orthodox 
Christians. 

This law was directed against the heretics, which include, in this 
case, the Donatists (and the Montenses), the Manichaeans, and 
the Priscillianists, as well as the pagans. The legislator referred 
also to a sect of "Heaven-Fearers," and emphasized that it was a 
new sect. He decreed the transfer of buildings owned by heretics, 
pagans and "Heaven-Fearers" to the Church, and insisted on the 
implementation of the existing laws against them. He reiterated 
several prohibitions on the temples of the pagans, their property, 
and cult. Three Executive Agents were personnally entrusted with 
the duty of implementing the law, yet the bishops in general, as 
well as the governors, their administrative staffs and the curias 
were also made responsible for its realization. Any negligence was 
to be severely punished. 

The complete law was divided by Theodosius' editors into two 
fragments. The first fragment (CTh 16:5:43) consisted of the mea
sures decreed against heretics and Heaven-Fearers, while the sec
ond (CTh 16:10:19) preserved the regulations against the pagans 
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35 AGAINST HERETICS, GOD-FEARERS, PAGANS 

2 2 9 

and the penal and executive clauses that referred, originally, to the 
entire law. 

In its extant version this law dealt with African affairs, but its 
general phraseology indicates a more general scope. It is true that 
the Donatists, dealt with in this law, were essentially an African 
phenomenon, but the legislator emphasized that they are also 
known as 'Montenses', and this term designated specifically the 
Donatist community of Rome. The presence of Manichaeans and 
God-Fearers outside Africa is of course sufficiently documented. 
The Priscillianist heresy spread in Spain and Aquitaine after the 
execution of Priscillian in 386, and Spanish Galicia became its 
main center in the early fifth century. The second law issued in the 
same fortnight, which was addressed to Porphyrius, Proconsul of 
Africa, dealt with the conflict between the Orthodox and the Do
natists, and provided yet another example of the commitment of 
the court to the Orthodox cause in Africa (see above). 

An interesting testimony about the implementation of these 
laws can be found in Augustine's letter to Olympius, Stilicho's 
successor, from the winter of 408, in which he asked that these 
laws be maintained, even though they were issued by Stilicho.1 

Constitutio Sirmondiana, 12, ed. Mommsen, pp. 916-917 

IMPP. HONORIUS ET THEODOSIUS AUGG. CURTIO* PRAEFECTO 

PRAETORII 

Profanos haereticorum spiritus superstitionemque gentilium* vel sola 
quidem religiosorum virorum sacerdotum dei in observandis sollicitudo 

s criminibus, sedulitas in monendo, auctoritas in docendo emendare 
debuerat. Nec nostrarum tamen legum scita cessarunt, quae in dei om-
nipotentis cultum poenae etiam terrore proposito reducerent deviantes, 
ignaros quoque in ministeria divina formarent. Sed nimirum ipsa vis 
mali humana pariter ac divina permiscens deceptos plerosque per-

10 suasionibus pravis tarn in praesens quam in futurum inpellit exitium et 
deo simul ac nobis perdit infelicium vitas, quas et hie legibus dedit et illic 
cogit ferre iudicium. Conpulsi igitur Donatistarum pertinacia, furore 
gentilium, quae quidem mala desidia iudicum, coniventia officiorum, or-
dinum contemptus accendit, necessarium putamus iterare quae ius-

ls simus. Quapropter omnia, quae in Donatistas, qui et Montenses vocan-
tur,* Manichaeos sive Priscillianistas* vel in gentiles a nobis generalium 



THE LAWS 

legum auctoritate decreta sunt, non solum manere decernimus, verum in 
exsecutionem plenissimam eflectumque deduct, ita ut aedificia quoque 
vel horum vel Caelicolarum etiam, qui nescio cuius dogmatis novi 

20 conventus habent, ecclesiis vindicentur. Poena vero lege proposita velut 
convictos tenere debebit eos, qui Donatistas se confessi fuerint vel 
catholicorum sacerdotum scaevae religionis obtentu communionem 
refugerint, quamvis Christianos esse se simulent. Iam vero templorum 
detrahantur annonae et rem annonariam* iuvent expensis devotis-

2s simorum militum profuturae. Simulacra, si qua etiamnunc in templis 
fanisque* consistunt et quae aliquem ritum vel acceperunt vel accipiunt 
paganorum, suis sedibus revellantur, cum hoc repetita sciamus saepius 
sanctione decretum.* Aedificia ipsa templorum, quae in civitatibus vel 
oppidis* vel extra oppida sunt, ad usum publicum vindicentur. Arae 

30 locis omnibus destruantur omniaque templa in possessionibus nostris ad 
usus adcommodos transferantur, domini destruere cogantur. Non liceat 
omnino in honorem sacrilegi ritus funestioribus locis exercere convivia 
vel quicquam sollemnitatis agitare. Episcopis quoque locorum haec ipsa 
prohibendi ecclesiasticae manus tribuimus facultatem. Nam et agentum 

35 in rebus executionem Maximi, Iuliani, Eutychi, ut ea, quae generalibus 
legibus contra Donatistas, Manichaeos adque huiuscemodi haereticos 
vel gentiles statuta sunt, impleantur, indulsimus. Qui tamen scient in om
nibus modum statutorum esse servandum, ut ea, quae contra vetitum 
videntur esse commissa, mox iudicibus iuxta vim legum deferant vin-

4 0 dicanda. Quos quidem viginti librarum auri poena statutae dudum 
multae constringet, pari multa officiis ordinibusque proposita, si haec 
quae statuimus eorum fuerint dissimulatione neglecta, Curti parens 
carissime adque amantissime. Quod ad continendos hominum mores 
religionemque provisum et ad rectores provinciarum sublimis magni-

45 ficentia tua faciet pervenire et digno per omnes iubebit vigore servari. 
DATA VII KAL. DECEMB. ROMAE, PROPOSITA CARTHAGINE IN FORO SUB 

PROGRAMMATE PORPHYRII PROCONSULIS NONIS IUNIIS BASSO ET 

FILIPPO VV. CC. CONSS.* 

T H E T W O EMPERORS A N D A U G U S T I H O N O R I U S A N D THEODOSIUS TO 

C U R T I U S , 2 PRAEFECTUS PRAETORIO 

The impious spirits of the heretics and the superstition of the 
Gentiles 3 should have been corrected only through the care of God's 
religious priests in watching for crimes, their assiduity in warning 
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and authority in instructing. Even then were not abolished the de
crees of our laws, which shall redirect the erring to the cult of the 
Almighty through the terror of punishment, as well as educate the 
ignorant to the divine service. Assuredly, however, that force of 
evil, which mingles together the human with the divine, deceives 
very many people with evil persuasion, and impels them to their 
ruin, in the present life and in the future; it destroys the life of these 
miserable people, equally through us and through God, for it de
livered them to our laws here and forced them to bear their judg
ment there. Compelled, therefore, by the pertinacity of the Dona-
tists and the frenzy of the Gentiles, evils kindled by the idleness of 
the governors, the connivance of the administrative staffs and the 
contempt of the curias, we consider it necessary to reiterate what we 
had already ordered. We decree, therefore, that all that was de
creed by us with the authority of general laws against the Donatists, 
who are also called Montenses, 4 the Manichaeans, the Priscillian-
ists, 5 and the Gentiles, not only shall remain in force, but also 
brought into the fullest execution and effectuation, so that the edi
fices as well, which belong to them and also to the Heaven-fearers, 
who have meetings of a new doctrine unknown to me, shall be 
vindicated to the churches. The punishment imposed by law, in
deed, must be administered to those who have confessed to being 
Donatists or who fled back from communion with the Catholic 
priests under the cover of a perverse religion, even though they 
pretend to be Christians, as if they were convicted. The corn of the 
temples shall be taken away immediately, support the corn provi
s ion 6 and contribute to the payments of our most devoted soldiers. 
Statues, if any are standing even now in temples and sanctuaries, 7 

and received some worship of the pagans or receive it now, shall be 
pulled out from their foundations, for we know that this was de
creed in a frequently reiterated law. 8 The very edifices of the 
temples, which are situated in cities, 9 towns or outside the towns, 
shall be vindicated for public use. Altars everywhere shall be de
stroyed, and all the temples in our possession shall be converted to 
appropriate uses; owners of temples shall be forced to destroy them. 
It shall be absolutely forbidden to hold feasts or carry out any cult in 
honour of a sacrilegious rite in abominable places. Furthermore, we 
grant the local bishops the competence to prohibit all these through 
the ecclesiastical authority. We also concede the performance of the 
Executive Agents Maximus, Iulian, and Eutyches, in order to imple
ment what was decreed in general laws against Donatists, Manichae
ans, heretics of this sort or Gentiles. Let them know, therefore, that 
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the rule of the laws must be observed in all things, so that what is 
seen to be done contrary to the prohibition should be reported 
immediately to the governors to be punished according to the vigour 
of the laws. They are indeed constrained by the previously estab
lished fine of twenty gold pounds, and an identical fine is imposed 
on the administrative staffs and the curias, if what we have here 
decreed shall be neglected through their dissimulation, Ο Curtius, 
our dearest and most loving father. Your Sublime Magnificence 
shall see to it that what has been provided for the confirmation of 
religion and the people's mores shall be made known to the gover
nors of the provinces, and that it shall order all to observe it with 
vigour. 
G I V E N O N T H E S E V E N T H D A Y BEFORE T H E C A L E N D S OF DECEMBER AT 

R O M E , P R O M U L G A T E D AT C A R T H A G E , IN T H E F O R U M , U N D E R N E A T H T H E 

D E C L A R A T I O N O F T H E P R O C O N S U L POR PHR IU S , O N T H E N O N E S OF J U N E , 

IN T H E C O N S U L A T E O F T H E R E N O W N E D BASSUS A N D F I L I P P U S . 1 0 

Codex Theodosianus, 16:5:43, ed. Mommsen, p. 869 

IDEM AA. CURTIO P(RAEFECTO) P(RAETORI)0 

Omnia, quae in Donatistas, qui et Montenses vocantur, Manichaeos sive 
Priscillianistas vel in gentiles a nobis generalium legum auctoritate 
decreta sunt, non solum manere decernimus, verum in executionem 

5 plenissimam eftectumque deduci, ita ut aedificia quoque vel horum vel 
Caelicolarum etiam, qui nescio cuius dogmatis novi conventus habent, 
ecclesiis vindicentur. Poena vero lege proposita veluti convictos tenere 
debebit eos, qui Donatistas se confessi fuerint vel catholicorum com-
munionem refugerint scaevae religionis obtentu, quamvis Christianos 

io esse se simulent. Et cetera. 
DAT. XVII KAL. DEC. ROM(AE) BASSO ET PHILIPPO CONSS.* 

T H E SAME T W O A U G U S T I TO C U R T I U S , PRAEFECTUS PRAETORIO 

All that was decreed by us with the authority of general laws against 
the Donatists, who are also called Montenses, the Manichaeans, the 
Priscillianists and the Gentiles, not only shall remain in force, but 
also brought into the fullest execution and effectuation, so that the 
edifices as well, which belong to them and also to the Heaven-Fear
ers, who have meetings of a new doctrine unknown to me, shall be 
vindicated to the churches. The punishment imposed by law, in
deed, must be administered to those who have confessed to being 
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T H E T H R E E EMPERORS A N D A U G U S T I A R C A D I U S , H O N O R I U S A N D T H E O D O -

SIUS T O C U R T I U S , PRAEFECTUS PRAETORIO 

After other matters: The corn of the temples shall be taken away 
immediately, support the corn provision and contribute to the pay
ments of our most devoted soldiers. Statues, if any are standing 
even now in temples and sanctuaries, and received anywhere wor
ship of the Pagans or receive it now, shall be pulled out from their 
foundations, for we know that this was decreed in a frequently 
reiterated law. The very edifices of the temples, which are situated 
in cities, towns or outside the towns, shall be vindicated for public 
use. Altars everywhere shall be destroyed, and all the temples in 
our possession shall be converted to appropriate uses; owners of 
temples shall be forced to destroy them. It shall be absolutely for-

2 3 3 

Donatists or who fled back from communion with the Catholics 
under the cover of a perverse religion, even though they pretend to 
be Christians, as if they were convicted. 
And other matters. 
G I V E N O N T H E S E V E N T E E N T H D A Y BEFORE T H E C A L E N D S OF DECEMBER 

AT R O M E , I N T H E C O N S U L A T E O F BASSUS A N D P H I L I P P U S . 1 1 

Codex Theodosianus, 16:10:19, cd. Mommsen, pp. 902-903 

IMPPP. ARCADIUS, HONORIUS ET THEOLXOSIUS) AAA. CURTIO 

P(RAEFECTO) P(RAETORI)0 

Post alia: Templorum detrahantur annonae et rem annonariam iuvent 
expensis devotissimorum militum profuturae. Simulacra, si qua etiam-

5 nunc in templis fanisque consistunt et quae alicubi ritum vel acceperunt 
vel accipiunt paganorum, suis sedibus evellantur, cum hoc repetita 
sciamus saepius sanctione decretum. Aedificia ipsa templorum, quae in 
civitatibus vel oppidis vel extra oppida sunt, ad usum publicum vin-
dicentur. Arae locis omnibus destruantur omniaque templa in posses-

io sionibus nostris ad usus adcommodos transferantur; domini destruere 
cogantur. Non liceat omnino in honorem sacrilegi ritus funestioribus 
locis exercere convivia vel quicquam sollemnitatis agitare. Episcopis 
quoque locorum haec ipsa prohibendi ecclesiasticae manus tribuimus 
facultatem; iudices autem viginti librarum auri poena constringimus et 

is pari forma officia eorum, si haec eorum fuerint dissimulatione neglecta. 
DAT. XVII KAL. DEC. ROMAE BASSO ET PHILIPPO CONSS. 
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bidden to hold feasts or carry out any cult in honour of a sacrile
gious rite in abominable places. Furthermore, we grant the local 
bishops the competence to prohibit all these through the ecclesiasti
cal authority; we constrain the governors, however, by a fine of 
twenty pounds of gold, and in identical form their administrative 
staffs, if these shall be neglected through their dissimulation. 
G I V E N O N T H E S E V E N T E E N T H D A Y BEFORE T H E C A L E N D S OF DECEMBER 

AT R O M E , IN T H E C O N S U L A T E O F BASSUS A N D PHILIPPUS. 

Codex Justinianus, 1:9:12, ed. Kruger, p. 61 

IDEM AA. IOVIO PP. 

Caelicolarum nomen inauditum quodammodo novum crimen super-
stitionis vindicavit. Ii, nisi ad dei cultum venerationemque Christianam 
conversi fuerint, his legibus, quibus praecipimus haereticos adstringi, se 

5 quoque noverint attinendos. Aedificia autem eorum, quae nescio cuius 
dogmatis novi conventus habent, ecclesiis vindicentur. Certum est enim, 
quidquid a fide Christianorum discrepat, legi Christianae esse con-
trarium. 
D. K. APRIL. RAVENNA HONORIO VIII ET THEODOSIO III AA. CONSS. 

T H E SAME T W O A U G U S T I TO I O V I U S , PRAEFECTUS PRAETORIO 

A new crime of superstition claimed somehow the unheard name of 
Heaven-Fearers. Let them know, that unless they return to God's 
cult and the Christian veneration, they too shall be attained by those 
laws with which we ordered that the heretics shall be constrained. 
Their edifices however, which serve meetings of a new dogma which 
is unknown to me, shall be vindicated to the churches. For it is 
indubitable, that anything that differs from the faith of the Chris
tians is contrary to the Christian law. 
G I V E N O N T H E C A L E N D S O F APRIL AT R A V E N N A , IN T H E C O N S U L A T E OF 

T H E T W O A U G U S T I , H O N O R I U S FOR T H E EIGHTH TIME A N D THEODOSIUS 

FOR T H E THIRD T I M E . 

NOTES 
1. Epistulae3, 97:2, ed. A Goldbacher, CSEL, XXXIV, 1898, pp. 517-518; 

LVIII, 1923, p. 29. 
2. Curtius: this praefectus praetorio is known only from laws dated to the 
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years 407-408. See Haehling, p. 313; Jones, 
3. Here, and later, "Gentiles" means "Pagans." The legislator still uses 

here the latin words 'gentiles', 'gentes', as equivalent to the Greek word έθνη to 
designate the pagans. The latin word 'pagani' was more widespread, however, and 
its negative connotation more pronounced; it shall become the preferred term in 
legislative texts (see below, Nos. 38, 48, 49, 54, 60). Consult C. Mohrmann, "En
core une fois: Paganus," Vigiliae Christianae, VI (1952), pp. 114-115; I. Opelt, 
"Griechische und lateinische Bezeichnungen der Nichtchristen; ein terminolo-
gischer Versuch," ibid., XIX (1965), pp. 14-18. 

4. Montenses: an explicit reference to the Roman Donatist community, 
designated by this name. Its etymology is obscure. According to Jerome and Opta-
tus it originated in the fact that the first church owned by the Roman Donatists was 
situated on a mountain outside the city, but this interpretation is doubtful, for 
Augustine gave a different explanation, linking this term with the term 'Cotopitae'. 
The term was possibly indicative of the social and geographic origin of the African 
Donatists, like the terms 'agrestes', 'campenses', etc. See Julicher, PW, 1:6, 1899, 
s.v. Campenses, Col. 1443; R. Lorenz, "Circumcelliones—cotopitae—cutzupitani," 
Zeitschrift fur Kirchengeschichte, LXXII (1971), pp. 54-59 . 

5. On the expansion of the Priscillianists in Spain and their condemnation 
in the Council of Toledo (440) see G. Bardy, DTC, XIII, 1937, s.v. Priscillien, 
Cols. 391-400. 

6. Corn provision: for this meaning of the term 'res annonaria' compare 
Symmachus' letter from 384/385, in which he urged the Emperors to speed up the 
African corn transport to Rome 'ne res annonaria in graves cogatur angustias', "to 
prevent that the corn provision be impelled into grave difficulties;" see Epistulae, 
X:18:2, ed. O. Seeck, Monumenta Germaniae Historica, Auctores Antiquissimi, VI, 
p. 293. Compare also an inscription commemorating the construction of a granary 
in upper Pannonia in 349, approximately, which emphasized that that granary was 
to assure 'in securitatem perpetem rei annonariae', "the eternal security of the corn 
provision." See CIL, III, No . 4180. 

7. Sanctuaries: the legislator employed two classical terms to designate the 
pagan temples. Although both were originally employed in Christian contexts as 
well, designating concepts such as the Church and Christ's body, 'templum' was 
gradually reserved to the Christian sphere, with 'fanum' left to indicate pagan 
temples. This distinction is emphasized in Jerome's words, 'non templa Dei viventis 
sed fana et idola mortuorum', "not the 'templa' of the Living God, but the 'fana' 
and the idols of the dead"; see Adversus Iovinianum, 1:10, ed. D . Vallarsi, PL, 
XXIII, Col. 224. 

8. Laws: see the laws included in CTh 16:10 = CJ 1:11. 
9. Cities: 'Oppidum' and 'civitas' appear here as synonyms. While Oppi-

dum' as a designation of town life in contrast to rural life is earlier and more exact, 
'civitas' generally meant a distinct type of communal organization, whether rural or 
urban. The distinction between the two terms became progressively blurred, and 
the use of the term 'civitas' more widespread, since the second century A.D. The 
Orcistus inscription combined the two terms: 'incolae Orcisti iam nu[n]c oppidi et 
civitatis'; see CIL, III, No . 7000. Such a combination is known from other sources 
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civitatis'; see CIL, III, No . 7000. Such a combination is known from other sources 
as well. See E. Kornemann, PW, Supp. I, 1903, s.v. Civitas, Cols. 300-304; idem, 
PW, X V I I L l , 1939, s.v. Oppidum, Cols. 708-725. 

10. Given . . . Filippus: Given on 25 November, promulgated on 5 June 
408. 

11. Given . . . Philippus: 15 November 408. 

BIBLIOGRAPHY 
Godefroy, VI: 1, pp. 182-184, 321-323; Seeck, Regesten, p. 312; Stein, I, p. 

251; E. Demougeot , "Sur les lois du 15 novembre 407," RHDFE, Series 4, XXVIII 
(1950), pp. 403-412; Jones, "Collegiate Prefectures," p. 87; Langenfeld, p. 88; 
Haehling, pp. 466-469; G. Fowden, "Bishops and Temples in the Eastern Roman 
Empire A .D . 320-435," JThS, NS, X X I X (1978), pp. 53-54; PCBE, s.v. Curtius. 

36 
Prohibition to Mock Christianity on Purim 

Theodosius II (with Honorius) 
29 May 408 

This law, issued by Theodosius II in his name and in the name of 
Honorius at Constantinople on 29 May 408, was addressed to An-
themius, Praefectus Praetorio of the East and the effective ruler of 
this part of the Empire at the side of the minor emperor. Its text 
has been preserved in Codex Theodosianus (CTh 16:8:18), whence 
it was received in Codex Justinianus (CJ 1:9:11). 

Anthemius was directed to order the provincial governors to 
prohibit the customary burning of Hamman's effigy on a cross, 
aimed, in the legislator's view, to mock Christianity. This law ex
presses the authorities' irritation in regard to the popular Purim 
buffooneries, which included also the burning of Hamman's effigy, 
either crucified or impaled.1 Such practices created tension be
tween Jews and Christians and resulted in outbreaks of violence, 
such as the one that erupted in 415 when the Jews of Inmestar 
(near Antioch) were accused of crucifying a Christian child while 
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perpetrating mockeries of Christianity. Although we do not pos
sess formal evidence that the Inmester affair was connected with 
Purim celebrations, since Socrates does not specify what celebra
tions took place in the course of that event, 2 it is reasonable to 
assume, on grounds of the description we possess and on the 
chronological proximity to our law, that it occurred during the 
feast of Purim. 

The legislator ordered the Jews to stop mocking the Christian 
religion in their ceremonies and threatened that they should lose 
"what had been permitted them till now," an obvious allusion to 
their traditional privileges. 

Codex Theodosianus, 16:8:18, cd. Mommsen, p. 891 

IMPP. HONOR(IUS) ET THEOD(OSIUS) AA. ANTHEMIO* P(RAEFECTO) 

P(RAETORI)0 

Iudaeos quodam festivitatis suae sollemni Aman ad poenae quondam 
recordationem incendere et sanctae crucis adsimulatam speciem in 

5 contemptum Christianae fidei* sacrilega mente exurere provinciarum 
rectores prohibeant, ne iocis* suis fidei nostrae signum inmisceant, sed 
ritus suos citra contemptum Christianae legis retineant, amissuri sine 
dubio permissa hactenus, nisi ab inlicitis temperaverint. 
DAT. IIII KAL. IUN. CONSTANT(INO)P(OLI) BASSO ET PHILIPPO CONSS.* 

T H E T W O EMPERORS A N D A U G U S T I H O N O R I U S A N D THEODOSIUS TO 

A N T H E M I U S , 3 P R A E F E C T U S PRAETORIO 

The governors of the provinces shall prohibit the Jews from setting 
fire to Aman in memory of his past punishment, in a certain cere
mony of their festival, and from burning with sacrilegious intent a 
form made to resemble the saint cross in contempt of the Christian 
faith, 4 lest they mingle the sign of our faith with their jests, 5 and 
they shall restrain their rites from ridiculing the Christian Law, for 
they are bound to lose what had been permitted them till now 
unless they abstain from those matters which are forbidden. 
G I V E N O N T H E F O U R T H D A Y BEFORE T H E C A L E N D S OF J U N E AT C O N S T A N 

T I N O P L E , I N T H E C O N S U L A T E O F BASSUS A N D P H I L I P P U S . 6 
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Codex Justinianus, 1:9:11, ed. Kriiger, p. 61 

IMPP. HONORIUS ET THEODOSIUS AA. ANTHEMIO PP. 

Iudaeos quodam festivitatis suae sollemni Aman ad poenae quondam 

recordationem incendere et sanctae cruris adsimulatam speciem in 

contemptu Christianae fidei sacrilega mente exurere provinciarium rec-

s tores prohibeant, ne locis suis fidei nostrae signum immisceant, sed ritus 

suos citra contemptum Christianae legis retineant, amissuri sine dubio 

permissa hactenus, nisi ab illicitis temperaverint. 
D. IIII K. IUN. CONSTANTINOPOLI BASSO ET PHILIPPO CONSS. 

NOTES 
1. Hamman's punishment was generally conceived as a crucifixion. See 

Genesis Rabba: "Yesterday Mordechai was ready to be crucified, and now he 
crucifies his crucifier" (30:8, Theodor—Albeck edition, Berlin 1902/3-1928/9, p. 
275). Similarly in Leviticus. Rabba: "When Esther heard this she issued a proclama
tion throughout the city and declared no one shall open shop in the market, and all 
the people shall go out, the head of the Jews is to be crucified" (28:6). For other 
examples see Rabello's article, listed below. 

2. Εκκλησιαστική Ιστορία, VII: 16. 
3. Anthemius was Praefectus Praetorio in the East between 405 and 414. 

See Haehling, pp. 79 -82 ; Jones, "Collegiate Prefectures," p. 89; PLRE, II, s.v.; 
Stein, I, pp. 246-247. 

4. Christian faith: omitted in Codex Justinianus. 
5. Jests: following Mommsen's emendation. The manuscript-tradition of Co

dex Theodosianus as well as of Codex Justinianus has here 'locis', "in their places." 
6. Given . . . Philippus: 29 May 408. 

BIBLIOGRAPHY 
Godefroy, VI: 1, pp. 255-257; Juster, II, pp. 203-204, 207-208; Seeck, Re-

gesten, p. 315; Browe, p. 133; Seaver, pp. 16-17, 69; A . M. Rabello, "The First 
Law of Theodosius II and Celebrations of Purim," Christian News from Israel, 
X X I V (1974), pp. 159-166; Avi-Yonah, p. 218; Langenfeld, p. 87; Vogler, pp. 48, 
68; F. Blanchetiere, "La logislation antijuive de Theodose II; C.Th., 16.8.18. 
(29.5.408)," Ktema, V (1980), pp. 125-129. 
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3 7 HARASSMENT OF THE CATHOLIC CULT 

37 
Prohibition of Harassment of the Catholic Cult by 

Donatists, Heretics, and Jews 
Honorius (with Theodosius II) 

24 November 408 

This law, given by Honorius in his name and in the name of 
Theodosius II on 24 November 408 at Ravenna, was addressed to 
Donatus, Proconsul of Africa. Its text has been preserved in Codex 
Theodosianus (CTh 16:5:44). 

The legislator's demands for a swift and effective action against 
Donatists and Jews harassing Catholic ceremonies should be seen in 
the wider context of the campaign against African Donatists and 
Jews, which was initiated immediately after Gildo's defeat in 398. 
Gildo treated the Donatists, perhaps also the Jews, with leniency; 
Stilicho's arrest and subsequent execution, on 23 August 408, were 
seen therefore in Africa as the end to the persecution of the non-
Catholic elements. Widespread riots and violent assaults on the 
Catholic clergy broke out during the next two months. A particu
larly active role in these events was performed by the Circumcel-
liones, whose religious fanaticism betrayed a strong Biblical influ
ence, derived either directly from the Scriptures or through mediat
ing ties with the local Jewish communities. They were chiefly re
sponsible for the violent attacks on the Catholic cult and clergy. The 
African Catholic clergy appealed for protection to the court in Ra
venna, and the response was immediate. Two laws, given on 24 
November, indicated to both Jews and Donatists that Stilicho's fall 
did not alter the government's religious policy in Africa. 

Our law refers to a cooperation between Jews and Donatists in 
Africa in anti-Catholic activities, but this claim is not sufficiently 
corroborated by other sources. It is true that Augustine had a 
similar claim, in a text which stigmatizes the anti-Catholic coalition 
combining Jews, pagans, and Donatists, but it owes perhaps more 
to his rhetorical style than to his powers of observation.1 Neverthe
less, African Jews had every reason to prefer the more tolerant 
Donatist Church to the Orthodox Court of Ravenna, and the pos
sible links between them and the Berber population, from whose 
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ranks the Circumce l l iones w e r e mobi l i z ed , could have strength
e n e d this pre ference and turned it into an active support . 2 

Codex Theodosianus, 16:5:44, ed. Mommsen, p. 870 

IDEM AA.* HAVE/ DONATE,* KARISSIME NOBIS. 

Donatistarum haereticorum* Iudaeorum nova adque inusitata detexit 
audacia, quod catholicae fidei velint sacramenta turbare. Quae pestis 
cave contagione latius emanet ac profluat. In eos igitur, qui aliquid, 

5 quod sit catholicae sectae* contrarium adversumque, temptaverint, sup-
plicium iustae animadversionis* expromi praecipimus. 
DAT. VIII KAL. DEC. R(A)V(ENNAE) BASSO ET PHILIPPO CONSS.* 

T H E SAME T W O A U G U S T I . 3 A V E , 4 D O N A T U S , 5 DEAREST TO U S . 

The audacity of the Donatists, the heretics 6 and the Jews disclosed 
new and unusual deeds, for they want to throw the sacraments of 
the Catholic faith into disorder. Beware lest this plague proceed and 
spread widely and contagiously. We order, therefore, that a just and 
retributive chastisement 7 be inflicted upon those who shall attempt 
to do anything that is contrary and adverse to the Catholic sect. 8 

G I V E N O N T H E E I G H T H D A Y BEFORE T H E C A L E N D S OF DECEMBER AT 

R A V E N N A , IN T H E C O N S U L A T E O F BASSUS A N D P H I L I P P U S . 9 

NOTES 
1. Sermon 62, ed. J. Blampin, P. Coustant, et al., PL, XXXVIII , Cols. 

422-423. 
2. On this matter consult M. Rachmuth, "Die Juden in Nordafrika bis zur 

Invasion der Araber," MGWJ, L (1906), p. 43. Rachmuth is largely followed by M. 
Simon, "Le Judaisme berbere dans l'Afrique ancienne," Revue d'histoire et de phi-
losophie religieuses, 1946, pp. 1 -31 , 105-145 = Recherches d'histoire 
Judio-Chritienne, Paris 1962, pp. 31 -87 . M. Overbeck, on the other hand, does not 
attach in any way the phenomenon of the Circumcelliones to the presence of Jews in 
Africa. See her "Augustin und die Circumcellionen seiner Zeit," Chiron, III (1973), 
pp. 457-463. The evolution of the Imperial policy on religious matters in Africa 
following the fall of Gildo was studied in great detail by Frend, and subsequently by 
Joly, who examined Augustine's attitude to the question of religious coercion. See R. 
Joly, "Saint Augustin et l'intolorance religieuse," Revue beige de philologie et 
d'histoire, XXIII (1955), pp. 263-294. 

3. Augusti: Honorius and Theodosius II. 
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4. Ave: Theodosius' editors preserved the salutation formula which opened 
the original law, as issued by the Imperial chancellery, instead of rewriting it in the 
usual style of the Code's inscriptions. 

5. Donatus was Proconsul of Africa in 408. See Haehling, pp. 444-445; 
PLRE, II, s.v.; O. Seeck, PW, 1:10, 1905, s.v., Col. 1545. He was of African 
origin, and owned estates near Hippo. His marked aggressiveness toward the Do-
natists was due, probably, to the presence of Donatists in his own family. See 
Frend, p. 271. 

6. Heretics: the Latin text allows also a different translation, taking 'haere-
tici' as an adjective of 'Donatistae' rather than as a separate noun. The law would 
then refer to two groups, instead of three, persecuting the Catholic Church: the 
Donatist heretics and the Jews. The Donatists had been officially and legally re
cognized as heretics since 399, and more distinctly since 405, and this legal status 
was scrupulously insisted upon by the Court at Ravenna. See Frend, pp. 250, 2 6 0 -
261, 263-264. 

7. Chastisement: Donatus understood this phrase to mean capital punish
ment, but was convinced by Augustine to inflict milder punishments. See Epistulae, 
100:2, ed A . Goldbacher, CSEL, XXXIV:2 , 1898, pp. 535-538. 

8. Catholic sect: an unusual employment of the term 'secta', generally re
served, by that time, to other religions and to the heretical Churches. 

9. Given . . . Philippus: 24 November 408. 

BIBLIOGRAPHY 
Godefroy, VI: 1, pp. 182-184; Seeck, Regesten, pp. 3 , 314; Seaver, pp. 5 9 -

60; W. H. C. Frend, The Donatist Church, Oxford 1952, pp. 271-272; PCBE, s.v. 
Donatus. 

38 
Prohibition on Harassment of the Catholic Church by 

Donatists, Heretics, Jews, and Pagans 
Honorius (with Theodosius II) 

15 January 409 

This law, g iven by H o n o r i u s in his n a m e and in the n a m e of 
T h e o d o s i u s II o n 15 January 409 at R a v e n n a , was addressed to the 
Praefectus Praetor io T h e o d o r u s . Its c o m p l e t e text has b e e n pre
served in the Constitutiones Sirmondianae N o . 14 (Sirm. 14) and, 
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only partially, in two fragments received into Codex Theodosianus 
(CTh 16:2:31 and CTh 16:5:46). The textual variations between 
the text of Sirm. 14 and that of the Codex Theodosianus are insig
nificant. Most of them consist of unimportant linguistic changes, 
such as the replacement of 'curatoris' by 'curatorum', and 'tuean-
tur' by 'tueatur'. Even the addition of 'non ambigent' in CTh 
16:5:46, which accentuated the legislator's intentions, does not 
really alter the law's content or its general spirit. Theodosius' edi
tors probably used a better text than that preserved in Sirm. 14. 

CTh 16:2:31 was copied, with insignificant omissions and 
changes, into CJ 1:3:10. Both texts, the original and its copy, dealt 
with harassment of the Catholic Church in general, without any 
specific reference to Jews. CTh 16:5:46, on the contrary, contained 
such a reference. Sirm. 14 and the two texts in Codex Theodosia
nus gave different dates: while Sirm. 14 is dated by the ninth 
consulate of Honorius and the fifth consulate of Theodosius II, 
412, CTh 16:5:46 is dated by the eighth consulate of Honorius and 
the third consulate of Theodosius II, 409. CTh 16:2:31, finally, is 
dated by the fourth consulate of Honorius and the consulate of 
Eutychianus, 398. There are further differences between the dates 
supplied by the three texts by days and months. Sirm. 14 and CTh 
16:5:46 give 15 January, while CTh 16:2:31 is dated 25 April. The 
agreement between Sirm. 14 and CTh 16:5:46 also concerns the 
location of the law's issue, Ravenna, while CTh 16:2:31 locates it 
in Milan. 

The correct consulate is given in CTh 16:5:46, for it corresponds 
to the second term of Theodorus, this law's addressee, as Praefec-
tus Praetorio of Italy, Illyricum and Africa, between 13 September 
408 and 15 January 409. A few days after the issue of this law he 
was replaced by Caecillian, already named as the addressee of 
several laws issued on 21 January. The inscription of CTh 16:5:46 
specifies, indeed, that Theodorus was serving then as praefectus 
praetorio for the second time. The consulate reference in Sirm. 14 
is based, probably, on the Fasti lists, and is, consequently, of no 
value for the correct dating of the law. The other dating elements 
found there, however, are identical to those presented by CTh 
16:5:46, and should be considered as deriving from the original 
text, hence of particular importance for its dating. The date given 
by CTh 16:2:31 does not result from a copyist's error, but from an 
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erroneous reconstruction of the original date by the editors of the 
Codex. It seems that when the original law was divided into two 
texts, only CTh 16:5:46 retained complete information on the leg
islators and the addressee, as well as on the date, while CTh 
16:2:31 conserved only the name of Theodorus as addressee, and 
even that without the ordinal number of his office-term as praefec-
tus praetorio. Theodosius' editors reconstructed the law's subscrip
tion by copying the subscription of another law, addressed to The
odorus during his first term as praefectus praetorio and issued at 
Milan on 25 April 398. They had to attribute this law, conse
quently, to Arcadius and Honorius, and were followed on this 
point by Justinian's editors. 

The date given in CTh 16:5:46 is to be preferred to that trans
mitted in Sirm. 14, finally, on grounds of the law's content, which 
reflects the situation in Africa in 408/409 far better than in 411/412. 
The law's preamble described in detail the violent treatment meted 
to the Catholic clergy throughout Africa, and accused the local 
authorities of abetting the rioters, by conniving at their actions and 
by failing to protect the Catholic clergy and to report these events 
to higher authorities. Such events occurred in Africa after Stili-
cho's fall on 23 August 408 (see above, No. 37). Important riots 
against the Catholic clergy broke out in Numidia and in Africa 
Proconsularis, and Catholic bishops were flogged, murdered, or 
driven out. A law issued by the Court at Ravenna on 15 January 
409 would accord very well with the other laws it issued, in re
sponse to the appeals of the African Catholic clergy, on 11 and 24 
November 408. In 411, on the other hand, the dramatic decline of 
the African Donatist Church, following its formal condemnation in 
the Council of Carthage, was very much in evidence. The Dona-
tists appealed unsuccessfully against this condemnation to the 
Court in Ravenna, and on 30 January 412 Honorius issued a law, 
addressed to the Praefectus Praetorio Seleucus (CTh 16:5:52), 
which imposed a ban on all Donatist activity, heavy penalties on 
practicing Donatists, and exile on the Donatist clergy. Our law 
reflects, therefore, the situation in 408/409 rather than that of 
411/412. 

The legislator ordered the African governors to hold enquiries 
on the attacks perpetrated against the Catholic clergy, to bring the 
guilty to justice, and to sentence them to either banishment with 
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confiscation of property or to hard labour in the mines. From then 
on, he warned the authorities, both Imperial and municipal, they 
were to protect the Catholic clergy and see to it that those con
victed of this crime were executed. He threw open the right to 
prefer charges under this heading, since injuries to clerics were 
recognized as falling within the "public crime" category. The civil 
authorities were encouraged to turn to the military authorities for 
help, if the need arose. The legislator emphasized that the laws 
previously issued against Donatists, other heretics, Jews, and pa
gans were still in force, and that they should be implemented by 
the authorities. The responsibility for this lay not only with the 
governors, but with the municipal authorities as well. He may have 
been referring, in this passage, to the laws from 15 November 407, 
believed—by Donatists and others—to have been invalidated with 
Gildo's fall. Augustine had to ask Olympius, towards the end of 
408, to reconfirm their validity.1 Our law, like the law from 24 
November 408 (see above, No. 37), associated together Donatists, 
Jews, and pagans in a legislation destined to protect the African 
Catholic Church. It may be taken as yet another evidence for a 
certain measure of cooperation between these groups in a common 
struggle against the Catholic Church and the Imperial government, 
more and more committed to its victory. The implementation of 
this law was, however, at best partial and temporary. With the 
reestablishment of the German ascendancy in the Western court 
towards the end of 409, Honorius was prevailed upon by his pagan 
commanders to repeal the law from 14 November 408 and to per
mit heretical cults. The adoption of a more tolerant attitude to
wards the heretical sects could be explained, on the other hand, by 
the interest of the Western court to pacify Africa, its main support 
against Alaric. Leschi suggested that the tolerant policy was not 
initiated by the court, but by the local authorities led by magis
trates such as the pagan Proconsul Macrobius and Heraclian. De 
Veer demonstrated, however, that the rapid changes from repres
sion to toleration, and vice versa, took place at Ravenna, indepen
dently of the local authorities in Africa. Honorius reversed his 
policy again, and resumed his militant support of the Catholic 
Church, on 25 August 410, when he abolished the permission 
granted in 409 (CTh 16:5:51).2 
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Constitutio Sirmondiana, 14, ed. Mommsen, pp. 918-919 

IMPP. HONORIUS ET THEODOSIUS THEODORO * VIRO INL. PRAEFECTO 

PRAETORII 

Dubium non est coniventia iudicum* fieri et culpabili dissimulatione 
inultum relinqui, quod ad turbandam quietem publicam in contemptum 

5 Christianae religionis, quam debito cultu veneramur, sub publica testifi-
catione conmissum addiscimus et pariter non punitum. Vicina peccato 
in iudice dissimulatio est, quern ignoratio commissi criminis non defen-
dit.* Per provinciam Africam tantum quorundam temeritati licuisse 
conperimus, ut Christianae legis antistites de propriis domibus raptos 

ίο vel, quod est atrocius, de ecclesiae catholicae penetralibus* protractos 
cruciatibus diversis afficerent, alios vero ad solam divini cultus iniuriam 
avulsa capillorum parte foedatos vel alio iniuriae genere deformatos 
concurrentium speculis exhiberent, ut esset circa eos venia gravior, 
quorum saluti contemptus ignoverat. Tanti sceleris nefas et immane 

is flagitium numquam ante conpertum Africanorum iudiciorum auctoritas 
nec creditae sibi potestatis iure persequitur nec debita cura referendi in 
nostram fecit notitiam pervenire. Ignorari ab his potuisse non credimus, 
quod commissum in civitatibus publice memoratur, quod iugis et 
magistratuum et ordinum cura, stationarii apparitoris* sollicitudo, quae 

20 ministra est nuntiorum atque indicium, absentiae exhibet potestatum. 
Licet enim insinuare levia, graviora reticere? Non tacuissent, quod 
propriis innotescere rectoribus per alterum formidarent, nisi intellegerent 
nolle iudicem vindicare. Expectandum fuit institutis accusationibus 
contra professionis propriae sanctitatem, ut episcopi suas persequeren-

25 tur iniurias et reorum nece deposcerent ultionem, quos invitos decet vin-
dicari? Deducitur in banc necessitatem veniae persuasor alienae, 
praeceptor indulgentiae, ut de se aut ipse tractasse videatur, quod et 
petenti alius non negaret, aut praeceptis obsecuturus sacerdotii 
criminosorum vi impunite subiaceat. Episcopos et alios ecclesiae 

30 catholicae ministros nisi aut vigor potestatum aut fides iudicum laudabili 
auctoritate tueatur, erunt addicti audaciae pessimorum. Quapropter 
iubemus, ut eos, qui talia commisisse dicuntur, diversorum per Africam 
iudicum sine innocentum laesione requirat auctoritas, ac proprio ex-
hibitos examini, si convinci manifesta probatione cognoverit, cuiuslibet 

35 dignitatis et honoris reos probatos aut metallo tradat aut poenam depor-
tationis subire conpellat, facultatibus eorum fisco nostro sociatis, ut 
habeant vitam sibi clementiae nostrae more concessam, quae similibus 
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non donabitur tempore futuro criminibus. Si quidem praesentis legis 
aeternitate cunctis observanda constituimus, Theodore parens carissime 
adque amantissime, quod inl(ustris) magnificentiae tuae praelatum lit-
teris, proponendum edictis, in omnium volumus notitiam pervenire: ut, 
si quisquam in hoc genus sacrilegii promperit, ut in ecclesias catholicas 
inruens sacerdotibus et ministris vel ipsi cultui locoque aliquid inportet 
iniuriae, quod geretur,* litteris ordinum, magistratuum et curatoris* et 
notoriis* apparitorum, quos stationarios appellant, deferatur in notitiam 
potestatum, ita ut vocabula eorum, qui agnosci potuerint, declarentur. 
Et si per multitudinem commissum dicitur, si non omnes, possunt tamen 
aliquanti cognosci, quorum confessione sociorum nomina publicentur. 
Adque ita provinciae moderator, sacerdotum et catholicae ecclesiae 
ministrorum, loci quoque ipsius et divini cultus iniuriam capitali in con-
victos vel confessos reos sententia noverit vindicandam nec expectet, ut 
episcopus iniuriae propriae ultionem deposcat, cui sacerdotii sanctitas 
ignoscendi solam gloriam derelinquit. Sitque cunctis non solum liberum, 
sed etiam laudabile, factas sacerdotibus vel ministris atroces iniurias 
velut publicum crimen* persequi ac de talibus reis ultionem mereri, ut 
hac saltern ratione, quod agi adversum se per episcopum non posse 
confidit, at aliorum accusationibus malorum audacia pertimescat. Et si 
multitudo violenta civilis apparitionis exsecutione et adminiculo or
dinum possessorumve non potuerit praesentari, quod se armis aut 
locorum difficultate tueantur,* iudices Africani armatae apparitionis 
praesidium, datis ad virum spectabilem comitem Africae* litteris 
praelato legis istius tenore deposcent, ut rei talium criminum non eva-
dant. Et ne Donatistae vel ceterorum vanitas haereticorum aliorumque 
eorum, quibus catholicae communionis cultus non potest persuaderi, 
Iudaei adque gentiles, quos vulgo paganos appellant,* arbitrentur legum 
ante adversum se datarum constituta tepuisse, noverint iudices universi 
praeceptis earum fideli devotione parendum et inter praecipua curarum, 
quidquid adversus eos decrevimus, exequendum. Si quisquam iudicum 
peccato coniventiae, dissimulandi arte, executionem praesentis legis 
omiserit, noverit amissa dignitate graviorem motum se nostrae clemen-
tiae subiturum, officium quoque suum,* quod saluti propriae contempta 
suggestioni defuerit, punitis tribus primatibus condemnation! viginti 
librarum auri subdendum. Ordinis quoque viri, si in propriis civitatibus 
vel territoriis commissum tale aliquid siluerint gratia obnoxiorum, 
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T H E T W O EMPERORS H O N O R I U S A N D THEODOSIUS TO T H E ILLUSTRIOUS 

T H E O D O R U S , 3 P R A E F E C T U S PRAETORIO 

There is no doubt that the crime perpetrated, as we learn from 
public evidence, with the connivance of the judges 4 and left unpun
ished by their culpable dissimulation, is aimed, with equal impunity, 
at the disturbance of public peace and the contempt of the Christian 
religion, which we venerate with the due worship. Dissimulation in 
a judge approaches transgression, because he is not excused by 
ignorance of the crime committed. 5 We learn that so much was 
allowed throughout Africa to the temerity of certain people, that 
they seized priests of the Christian Law out of their homes, and, 
what is even more atrocious, dragged them out of the sanctuaries 6 of 
the Catholic Church, and subjected them to various tortures; some 
they exhibited, with part of their hair cut, or deformed in some 
other sort of injury, a spectacle before crowds, with the sole aim of 
damaging the Divine cult. It is therefore harder to pardon on ac
count of these people those whose contempt for them resulted in 
neglecting their safety. The authority of the African courts did not 
prosecute such a horrible crime, such a monstrous sin, the like of 
which was never known before, did not use the power entrusted to 
it, neither did it inform us, as it was by duty bound to report. We do 
not believe that it could have been unknown to them, for the crime 
committed is publicly mentioned in the cities, for the permanent 
care of both magistrates and curias, as well as the diligence of the 
station apparitor 7—who is both the news' servant and their 
witness—report to absent authorities. Is it permitted to report on 
trivialities, and keep silent on grave matters? They would not have 
kept silent, for they would have been afraid that it will be reported 
to their own governors by some one else, unless they understood 
that the judge does not want to punish. Was it necessary to wait 
until the bishops prefer charges despite the sanctity of their special 
vocation, prosecute for their injuries and demand for the accused 
capital punishment, they who should have been protected against 
their will? He who preaches forgiveness for others and teaches to 
pardon was forced into such a necessity that he is obliged either to 
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75 deportationis poenam et propriarum amissionem facultatum se noverint 
subituros. 
DATA XVIII KAL. FEBRUAR. DD. NN. HONORIO Villi ET THEODOSIO V* 

AUG. CONSS.* RAVENNA. 
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appear to act for himself—and no one would deny this even to his 
enemy—or to follow the rules of the priesthood and yield, with no 
recourse to punishment, to the violence of criminals. Unless the 
bishops and the other ministers of the Catholic Church are defended 
either by the vigour of the authorities, or the faith of the judges, in 
a praiseworthy authority, they shall be exposed to the audacity of 
the most evil people. We order, therefore, that the authority of the 
judges shall search throughout Africa those who are said to have 
committed such crimes without harming the innocent, shall put 
them to its proper examination, and if it shall find them guilty by 
evident proof, then—regardless of the dignity or the honour of the 
accused found guilty—it shall either send them to the mines or force 
them to suffer the punishment of banishment; their property shall 
be confiscated to our fisc, and they shall retain their life which we 
grant them in our clemency, though it shall not be granted in future 
to persons convicted of similar crimes. Since we establish in the 
eternity of the present law what should be observed by all, Theodo-
rus our dearest and most loving father, we want that it shall come to 
the knowledge of all, displayed in letters of your Illustrious Magnifi
cence and published in edicts; so that if anyone shall break forth 
into this sort of sacrilege, invade Catholic churches and cause any 
injury to the priests, the ministers, or the cult itself and the place, 
the deed 8 shall be made known to the authorities by letters of the 
curias, the magistrates and the Curator, 9 and by the reports 1 0 of the 
Apparitors, who are called Stationarii, so that the names of those 
who can be identified shall be declared. And if it is said that the 
crime was committed by a multitude, if all cannot be identified, at 
least some can by whose confession the names of their associates 
shall be made known. Let the governor of the province know, in 
this way, that capital punishment is the obligatory sentence against 
persons accused and convicted for—or having confessed to—causing 
injury to the priests and the ministers of a Catholic church, to its 
own place and divine cult, and let him not wait until the bishop 
demand punishment for his personal injury, he to whom the sanctity 
of the priesthood leaves only the glory of forgiveness. Prosecuting 
atrocious injuries done to priests or to ministers as a public crime, 1 1 

and obtaining punishment against persons accused of such deeds, 
not only shall be open to all, but also praiseworthy, if only because 
the audacity of evil people trusts that it cannot be accused by a 
bishop, but shall dread accusation by others. And if a violent multi
tude could not be confronted by the action of the civil service and 
the support of the curias and the possessors, 1 2 because they shall 
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defend themselves, 1 3 with arms or be defended by difficult locations, 
the African judges shall demand protection from the armed service 
in letters given to the renowned Comes of Africa 1 4 and transmitting 
the tenor of this law, in order that those who are guilty of such 
crimes shall not escape. And lest the Donatists and the worthless-
ness of the other heretics and the others, who cannot be persuaded 
to join the cult of the Catholic communion, the Jews and the Gen
tiles, whom the people call pagans, 1 5 decide that what was consti
tuted in the laws previously given against them cooled down, let all 
the judges know that their precepts must be obeyed with faithful 
devotion, and that among their chief cares must be the implementa
tion of everything we have decreed against them. If any of the 
judges shall omit to implement the present law through the sin of 
connivance and the device of dissimulation, let him know that he 
shall lose his dignity and suffer a graver change of our clemency; his 
administrative staff, 1 6 too, which neglected its duty and showed con
tempt for its own safety, its three senior officers shall be punished 
and it shall be fined twenty gold pounds. Decurions, too, if they 
shall keep silent about anything of this kind committed in their own 
cities or territories out of favour for the guilty, let them know that 
they shall suffer the penalty of banishment with the loss of their 
property. 
G I V E N O N T H E E I G H T E E N T H D A Y BEFORE T H E C A L E N D S OF FEBRUARY AT 

R A V E N N A IN T H E C O N S U L A T E O F O U R T W O MASTERS H O N O R I U S FOR T H E 

N I N T H TIME A N D T H E O D O S I U S A U G U S T U S FOR T H E FIFTH T I M E . 1 7 

Codex Theodosianus, 16:2:31, ed. Mommsen, pp. 845-846 

IDEM AA.* THEODORO P(RAEFECTO) P(RAETORI)0 

Si quis in hoc genus sacrilegii proruperit, ut in ecclesias catholicas 
inruens sacerdotibus et ministris vel ipsi cultui locoque aliquid inportet 
iniuriae, quod geritur litteris ordinum, magistratuum et curatorum et 

s notoriis apparitorum, quos stationarios appellant, deferatur in notitiam 
potestatum, ita ut vocabula eorum, qui agnosci potuerint, declarentur. 
Et si per multitudinem commissum dicetur, si non omnes, possunt 
tamen aliquanti cognosci, quorum confessione sociorum nomina 
publicentur. Adque ita provinciae moderator sacerdotum et catholicae 

ίο ecclesiae ministrorum, loci quoque ipsius et divini cultus iniuriam 
capitali in convictos sive confessos reos sententia noverit vindicandam 
nec expectet, ut episcopus iniuriae propriae ultionem deposcat, cui sanc-
titas ignoscendi solam gloriam dereliquit. Sitque cunctis non solum 
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liberum, sed et laudabile factas atroces sacerdotibus aut ministris 
iniurias veluti publicum crimen persequi ac de talibus reis ultionem 
mereri. Quod si multitudo violenta civilis apparitionis executione et ad-
miniculo ordinum possessorumve non potuerit praesentari, quod se 
armis aut locorum difficultate tueatur, iudices Africani armatae ap
paritionis praesidium, datis ad virum spectabilem com(item) Afric(ae) 
litteris, praelato legis istius tenore deposcant, ut rei talium crirninum non 
evadant. 
DAT. VII KAL. MAI. MED(IOLANO) HONORIO A. IIII ET EUTYCHIANO 

CONSS.* 

T H E SAME T W O A U G U S T I TO T H E O D O R U S , PRAEFECTUS PRAETORIO 

If someone shall break forth into this sort of sacrilege, invade Ca
tholic churches and cause any injury to the priests, the ministers, or 
the cult itself and the place, the deed shall be made known to the 
authorities by letters of the curias, the magistrates and the Curators, 
and by the reports of the Apparitors, who are called Stationarii, so 
that the names of those who can be identified shall be declared. 
And if it shall be said that the crime is committed by a multitude, if 
all cannot be identified, at least some can, by whose confession the 
names of their associates shall be made known. Let the governor of 
the province know, in this way, that capital punishment is the obli
gatory sentence against persons accused and convicted for—or 
haivng confessed to—causing injury to the priests and ministers of a 
Catholic church, to its own place and divine cult, and let him not 
wait until the bishop demand punishment for his personal injury, he 
to whom the sanctity of the priesthood leaves only the glory of 
forgiveness. Prosecuting atrocious injuries done to priests or to min
isters as a public crime, and obtaining punishment against persons 
accused of such deeds, not only shall be open to all, but also praise
worthy. And if a violent multitude could not be confronted by the 
action of the civil service and the support of the curias and the 
possessors, because it shall defend itself with arms or be defended 
by difficult locations, the African judges shall demand protection 
from the armed service in letters given to the renowned Comes of 
Africa and transmitting the tenor of this law, in order that those 
who are guilty of such crimes shall not escape. 

G I V E N O N T H E S E V E N T H D A Y BEFORE T H E C A L E N D S OF MAY AT MILAN IN 

T H E C O N S U L A T E OF H O N O R I U S A U G U S T U S FOR T H E F O U R T H TIME A N D 

E U T Y C H I A N U S . 1 9 
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Codex Theodosianus, 16:5:46, ed. Mommsen, p. 870 

IDEM AA.* THEODORO P(RAEFECTO) P(RAETORI)0 II 

Post alia: Ne Donatistae vel ceterorum vanitas haereticorum aliorum-
que eorum, quibus catholicae communionis cultus non potest per-
suaderi, Iudaei adque gentiles, quos vulgo paganos appellant, arbitrentur 
legum ante adversum se datarum constituta tepuisse, noverint iudices 
universi praeceptis earum fideli devotione parendum et inter praecipua 
curarum quidquid adversus eos decrevimus non ambigant exsequen-
dum. Quod si quisquam iudicum peccato coniventiae exsecutionem 
praesentis legis omiserit, noverit amissa dignitate graviorem motum se 
nostrae clementiae subiturum, officium quoque suum, quod saluti 
propriae contempta suggestione defuerit, punitis tribus primatibus 
condemnatione viginti librarum auri plectendum. Ordinis quoque viri si 
in propriis civitatibus vel territoriis commissum tale aliquid siluerint in 
gratiam noxiorum, deportationis poenam et propriarum amissionem 
facultatum se noverint subituros. 
DAT. XVIIIKAL. FEB. RAV(ENNAE) HONOR(IO) VIII ET THEOD(OSIO) ΠΙ AA. 

CONSS.* 

T H E SAME T W O A U G U S T I 2 0 TO T H E O D O R U S , PRAEFECTUS PRAETORIO FOR 

T H E S E C O N D TIME 

After other matters: Lest the Donatists and the worthlessness of the 
other heretics and the others, who cannot be persuaded to join the cult 
of Catholic communion, the Jews and the Gentiles, whom the people 
call pagans, decide that what was constituted in the laws previously 
given against them cooled down, let all the judges know that their 
precepts must be obeyed with faithful devotion, and let them not 
hesitate to implement everything we have decreed against them among 
their chief cares. If any of the judges shall omit to implement the 
present law through the sin of connivance, let him know that he shall 
lose his dignity and suffer a graver change of our clemency; his admin
istrative staff too, which neglected its duty and showed contempt for its 
own safety, its three senior officers shall be punished and it shall be 
fined twenty gold pounds. Decurions too, if they shall keep silent 
about anything of this kind committed in their own cities or territories 
out of favour for the guilty, let them know that they shall suffer the 
penalty of banishment with the loss of their property. 
G I V E N O N T H E E I G H T E E N T H D A Y BEFORE T H E C A L E N D S OF FEBRUARY AT 

R A V E N N A IN T H E C O N S U L A T E O F T H E T W O A U G U S T I H O N O R I U S FOR T H E 

E I G H T H TIME A N D T H E O D O S I U S FOR T H E THIRD T I M E . 2 1 
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Codex Justinianus, 1:3:10, ed. Kriiger, p. 19 

IMPP. ARCADIUS ET HONORIUS AA. THEODORO PP. 

Si quis in hoc genus sacrilegii proruperit, ut in ecclesias catholicas 
inruens, sacerdotibus et ministris vel ipso cultu locoque aliquid importet 
iniuriae, quod geritur, a provinciae rectoribus animadvertatur. Atque ita 
provinciae moderator sacerdotum et catholicae ecclesiae ministrorum, 
loci quoque ipsius et divini cultus iniuriam capitali in convictos sive 
confessos reos sententia noverit vindicandum nee expectet, ut episcopus 
iniuriae propriae ultionem deposcat, cui sanctitas ignoscendi gloriam 
dereliquit: sitque cunctis laudabile factas atroces sacerdotibus aut 
ministris iniurias veluti publicum crimen persequi ac de talibus reis 
ultionem mereri. Quod si multitudo violenta civilis apparitionis ex-
secutione et adminiculo orditium possessorumve non potuerit praesen-
tari, quod se armis aut locorum difficultate tueatur, praesides provin-
ciarum etiam militari auxilio per publicas litteras appetito competentem 
vindictam tali excessui imponere non morentur. 
D. VI K. MAI. MEDIOLANO HONORIO A. IIII ET EUTYCHIANO CONSS.* 

THE TWO EMPERORS AND AUGUSTI ARCADIUS AND HONORIUS TO THEODO-
RUS, PRAEFECTUS PRAETORIO 
If someone shall break forth into this sort of sacrilege, invade Ca
tholic churches and cause any injury to the priests, the ministers, or 
the cult itself and the place, the deed shall be punished by the 
governors of the province. Let the governor of the province know, 
in this way, that capital punishment is the obligatory sentence 
against persons accused and convicted for—or having confessed to— 
causing injury to the priests and ministers of a Catholic church, to 
its own place and divine cult, and let him not wait until the bishop 
demand punishment for his personal injury, he to whom his sanctity 
leaves the glory of forgiveness. Prosecuting atrocious injuries done 
to priests or to ministers as a public crime, and obtaining punish
ment against persons accused of such deeds, shall be praiseworthy 
for all. But if a violent multitude could not be confronted by the 
action of the civil service and the support of the curias and the 
possessors, because it shall defend itself with arms or be defended 
by difficult locations, the governors of the provinces shall demand 
even military help in public letters and shall not delay imposing the 
appropriate punishment for such deviation. 
GIVEN ON THE SIXTH DAY BEFORE THE CALENDS OF MAY AT MILAN IN 
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NOTES 

1. CSEL, LVIII, 1923, p. 29. 
2. Frend, pp. 272-274 , 288-289; Stein, I, pp. 257, 265; A. C. de Veer, 

"Une mesure de tolerance de l'empereur Honorius," REB, XXIV (1966), pp. 189-
195. 

3. Theodorus: see above, No . 29, n. 3. 
4. The term 'iudex', "judge," is employed here in its wider meaning of 

"governor." 
5. Comitted: an extension of the legal rule laid down by Valentinian, Theo-

dosius and Arcadius on 27 May 391 (CTh 1:1:2 = CJ 1:18:12), that no one is 
allowed not to know the laws or to ignore them. 

6. "Sanctuaries" is an uncommon use of the term 'penetrale' with the 
meaning of "church"; it usually designated the inner room consecrated to the 
'penates'. The Vulgate avoids it in its translation of the term D^ttHp ttnp and uses 
the literal translation 'sanctus sanctorum'. It employs this term in its rendering of 
Ps. civ:30 (in penetralibus regum ipsorum), probably inspired by Vergil's 'apparent 
Priami et veterum penetralia regum' (Aeneis, 2:484). The legislator emphasized, in 
his use of the term here, that the priests were forcefully dragged from within the 
innermost parts of the churches. See also: R. J. Getty, " 'Penetralia' and 'Penetra-
bilia" in Post-Classical Latin," American Journal of Philology, LVII (1936), pp. 
233-244. 

7. Apparitor: the duty of these officers, posted in stations (stationes), was 
to maintain security in their areas and relay information on events there to their 
superiors. The duties of the 'stationarii' under the Prefect of Rome were defined as 
'ad tuendam popularium quietem et ad referendam sibi quid ubiubi agatur', "to 
protect the peace of the populace and report to him on what is done everywhere" 
(Dig. 1:12:1:12). See also Habel, PW, 1:3, 1895, s.v. Apparitores, Cols. 191-194: 
Lamert, PW, 11:6, 1929, s.v. Stationarius, Col. 2213; T. Mommsen, "De Appari-
toribus Magistratuum Romanorum," RhMus, VI (1848), pp. 1-57. This term ap
pears in the Midrashic literature in the Hebrew transcription "UVUUD or ""LTPUUDN. 
See Gen. R. XXVI:2 , Theodor-Albeck ed. , Berlin 1902/1903-1928/1929, p. 245; 
Exod. R., LI:8, Wilna 1886/1887, p. 162; Cant. R., LXXX:7, Wilna 1886/1887, p. 
70. See also Sperber, pp. 118-119. On the possible links between the meaning of 
the term 'statio' in the military sphere, the Hebrew term TOVtt and the Christian 
liturgical sense of the term consult C. Mohrmann, "Statio," Vigiliae Christianae, 
VII (1953), pp. 221-245. 

8. Deed: the legislator employs future indicative passive to emphasize that 
the deed will be done in the future. Justinian's editors corrected to 'geritur', (praes. 
indie, pass), strengthening in this way the general character of this measure as a 
general rule: whenever this is done. 
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9. Curator was the highest office in the hierarchy of the municipal govern
ment. The curator was charged, among other duties, with controlling the city's 
finances, policing, and particularly with the protection of the churches, the cult and 
the clergy. After the late third century he was appointed by the curia from its 
members. See Kornemann, PW, 1:8, 1901, s.v. Curatores, Cols. 1806-1811; Stein, 
I, pp. 51 -52 . 

10. The 'notorium' was a written report on a crime. See Paul's statement: 
'nuntiatores, qui per notitia indicia produnt, notoriis suis adsistere iubentur', "in
formers who present evidence in writing, are ordered to stand by their written 
reports" (Dig. 48:16:66, par. 3) . This term appears in a Hebrew transcription in the 
Midrashic literature. See Exodus R.: "Similar to a man who committed murder and 
was brought before the ruler, when he read his I'HU'U he said, is he still alive?" 
(Exodus Rabba, 31:13, Wilna 1886/1887, p. 116). See also Sperber, pp. 112-113. 

11. Crimes against society and public order were also designated by the 
term 'crimen legitimum'. These crimes were defined in special laws (leges iudicio-
rum publicorum), judged according to special procedures (iudicia publico), and 
penalized with predetermined and obligatory punishments (poenae legitimae). The 
right to prefer charges on these crimes was open to the general public, according to 
a definition given in the law of Constantine from 326, which imposed restrictions on 
the use of this right in cases of adultery: 'Quamvis adulterii crimen inter publica 
referatur, quorum delatio in commune omnibus . . . conceditur'. "Although the 
crime of adultery is included among the public crimes, accusation of which is 
allowed . . . to all" (CJ 9:9:29). See also the statement in the Institutiones (4:18:1): 
'Publica autem dicta sunt, quod cuivis ex populo exsecutio eorum plerumque 
datur'. "They are called public because prosecution in them is generally granted to 
each member of the people." See also Hitzig, PW, 1:8, 1901, s.v. Crimen, Cols. 
1713-1714. 

12. Possessors, in Greek κτητώρες, were the local notables and rich land
owners, in the cities as well as in the villages, who fulfilled an important municipal 
role during the fourth to sixth centuries. See Y. Dan, The City in Eretz-Israel 
during the Late Roman and Byzantine Periods, Jerusalem 1984, pp. 87-90 (in 
Hebrew). 

13. Defend themselves: the legislator referred here to the multitude. Theo-
dosius' editors corrected, accordingly, from plural to singular: 'se . . . tueatur'. 

14. The Comes of Africa headed the African Territorial Command, which 
comprised the provinces of Africa Proconsularis, Byzacium, Numidia, and Maure-
tania Sitifiensis. Since Gildo's fall the officer holding this command had the right to 
the relatively inferior personal rank of Renowned only, due to Stilicho's attempt to 
reduce the power of the Comes of Africa, who represented a permanent potential 
threat to the court at Ravenna by his control of the corn supplies to Italy. In 409 
this post was held by Heraclian, who earned it in 408, by organizing Stilicho's arrest 
and executing him with his own hands at Ravenna. He kept this office till his revolt, 
and defeat, in 413. See T. Kotula, "Le fond africain de la rovolte d'Heraclien en 
413," Antiques africaines, XI (1977), pp. 257-266; PCBE, s.v.; PLRE, II, s.v. 
Heraclianus; Stein, I, p. 123; la , p. 547 n. 114. The translation of this phrase owes 
much to analogous phrases in Sirm. 4 and 9, dealing with the transmission of the 
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law's tenor and its publication in documents issued by the praefectus praetorio. 
Theodosius' editors, on the other hand, rephrased this passage in such a way that it 
is the judges who are presented as transmitting the law's tenor in their appeal to the 
Comes of Africa. 

15. Pagans: see above, No . 35, n. 3. 
16. "Administrative staff" refers to the administrative staff serving under 

the provincial governor. The total effectives of the staff under the Proconsul of 
Africa in 398 amounted, officially, to 400 men (CTh 1:12:6 = CJ 12:55:2). Our law 
emphasized that the staff bore responsibility for the governor, although the gover
nor was hierarchically superior to it and was, for this reason, responsible for it. This 
system of mutual, though not hierarchically structured, ties of responsibility, far 
from being exceptional in both the theory and the practice of the Imperial bureau
cracy of the fifth and sixth centuries, became in effect one of its principal structural 
elements, with far-reaching results in the spheres of organization and action. The 
three senior officials who bore a particular responsibility for the operation of the 
whole team were the 'princeps', the 'cornicularius', and the 'adiutor', known also 
under the name of 'primiscrinius'. Our law proves that delinquent governors were 
liable to be subjected to an administrative punishment—their dismissal—and to a 
harsher, though still undefined, punishment, in the absence, probably, of predeter
mined and definite punishments for this type of crime. See R. C. Blockley, "Inter
nal Self-Policing in the Late Roman Administration—Some Evidence from Ammia-
nus Marcellinus," Classica et Medievalia, X X X (1969), pp. 403-419; A . E. R. 
Boak, PW, 1:34, 1937, s.v. Officium, Cols. 2045-2056; Kaser, RZPR, pp. 443-444; 
Robertis, loc. cit.; Stein, I, p. 70. 

17. Given . . . time: 15 January 412. 
18. Augusti: Arcadius and Honorius. 
19. Given . . . Eutychianus: 25 April 398. 
20. Augusti: Honorius and Theodosius II. 
21. Given . . . time: 15 January 409. 
22. Given . . . Eutychianus: 26 April 398. This date resulted, probably, 

from a corruption of the date given in CTh 16:2:31: VII kal. Mai. became VI. k. 
Mai. It must have happened quite early, for it appeared in the version of CJ 1:3:10 
quoted by Gregory the Great in 603. See Registrum Epistolarum2:, 13:50, ed. L. Μ. 
Hartmann, Monumenta Germaniae Historica, Epistolae, II, 1957, p. 415. 

BIBLIOGRAPHY 

Godefroy, VI:1, pp. 73 -75 ; T. Mommsen, ZSSRG, RA, XXI (1900), pp. 
185-186; Seeck, Regesten, pp. 95 -96 , 111, 316; F. M. de Robertis, "Le sentenze 
contra constitutiones e le sanzioni penali a carico del giudicante," ZSSRG, RA, 
LXII (1942), p. 263; Seaver, p. 60; W. H. C. Frend, The Donatist Church, Oxford 
1952, p. 271; L. Leschi, "Le dernier proconsul paien de la province d'Afrique (410 
ap. J .C.) ," 2e Congris national des sciences historiques, Alger 1930, pp. 253-260 = 
Etudes d'epigraphie, d'archiologie et d'histoire africaines, Paris 1957, pp. 132-135. 

255 



THE LAWS 

39 
Against God-Fearers, Conversion to Judaism, and 

Profanation of Sunday 
Honorius (with Theodosius II) 

1 April 409 

This law, given by Honorius in his name and in the name of 
Theodosius II at Ravenna on 1 April 409, was addressed to Iovius, 
Praefectus Praetorio of Italy. The greater part of its text has been 
preserved in Codex Theodosianus (CTh 16:8:19). A passage 
rendered unintelligible in that Codex through an omission has been 
probably preserved in its essentials in Codex Justinianus (CJ 
1:12:2). CTh 16:8:19 was the principal source for CJ 1:9:12, which 
dealt with the God-Fearers; Justinian's editors combined the text 
of CTh 16:8:19 with passages taken out of CTh 16:5:43 and CJ 
1:12:2. Both the inscription and the subscription of CTh 16:8:19 
are identical with those of CTh 2:8:25, which opens with the for
mula "after other matters." The two texts may well be two frag
ments of the same law, with CTh 2:8:25 preserving its final clause, 
but it is quite possible, on the other hand, that both were issued as 
separate laws on the same day and in the same place. 

The legislator condemned the God-Fearers, still emphasizing 
the novelty of their appearance, and Justinian's editors preserved 
the expression of surprise even after a century and a half. God-
Fearers were allowed a year to rejoin the Church; once that time 
had expired they were to be prosecuted under the anti-heresy leg
islation. The fact that these measures are immediately followed by 
a reiteration of the traditional prohibitions against conversion to 
Judaism suggests that the legislator considered these two pheno
mena as linked together, and points to the semi-Jewish character 
of the sect of the God-Fearers. Mommsen's reconstruction of the 
text, based on CJ 1:12:2, represents an attempt to solve another 
problem related to conversion to Judaism, that of slaves owned by 
Jews, by offering asylum to such slaves if they escaped to churches. 
If CTh 2:8:25 has preserved this law's final clause, then it does not 
share the law's main theme—Jews and conversions to Judaism— 
for it prohibited public entertainment on Sundays. 

The association of God-Fearers with Jews in the same law lends 

2 5 6 



3 9 GOD-FEARERS, CONVERSION TO JUDAISM 

more weight to the identification of the God-Fearers with groups 
known as θεοσεβεΐς, σεβόμενοι, 'metuentes', "ΊΟ1*, 'Π WV, 
etc., semi-proselytes who abjured pagan practices and embraced 
some Jewish usages, yet did not convert entirely to Judaism. These 
groups have been sufficiently documented in Jewish and non-Jewish 
sources since the first century C E . , both in the Roman Empire and 
beyond its boundaries. There was, therefore, nothing new about 
them, but the novelty of the phenomenon, emphasized by the law 
from 407 and in the present law, consists perhaps in the appearance 
of God-Fearers among the Christians. They were traditionally re
cruited from among the pagans, yet our law qualifies them as rene
gade Christians. An isolated echo of the appearance of this group in 
Africa at that time can be detected in Augustine's remark in 396, or 
the beginning of 397 (Letter n. 44), that many people joined it 
during the preceding decade in Thubursicum Numidarum (Kha-
missa). It is noteworthy that he designated the leader of these God-
Fearers as 'major', a title known from Roman laws to refer to the 
leaders of the Jewish communities. Several historians concluded 
from this passage that the sect of the God-Fearers was peculiar to 
northern Africa, and they adduced as further proof Philastrius' 
problematic statement that this was a heretical Jewish sect con
nected with the worship of the goddess Caelestis. The laws dealing 
with the God-Fearers from 407 and 409 are, however, general laws, 
and there is nothing in their texts to suggest that they were limited 
to Africa. There are grounds to assume, on the contrary, that the 
407 law was directed at Italy and Spain as well as Africa.1 

Codex Theodosianus, 16:8:19, cd. Mommsen, pp. 891-892 

IDEM ΑΑ.· IOVIO* P(RAEFECTO) P(RAETORI)0 

Caelicolarum nomen inauditum quodammodo novum crimen super-
stitionis vindicabit* Ii nisi intra anni terminos ad dei cultum 
venerationemque Christianam conversi fuerint, his legibus, quibus 

s praecepimus haereticos adstringi, se quoque noverint adtinendos. Cer-
tum est enim, quidquid a fide Christianorum discrepat, legi Christianae 
esse contrarium. Quam quidam adhuc, vitae suae etiam et iuris 
inmemores, adtrectare ita audent, ut de Christianis quosdam foedum 
cogant taetrumque Iudaeorum nomen induere. Et quam vis qui haec ad-

IO miserint, priscorum principum legibus iure damnati sint, non tamen 
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paenitet saepius admonere, ne mysteriis Christianis inbuti* perver-
sitatem Iudaicam et alienam Romano imperio post Christianitatem 
cogantur arripere. Ac si quisquam id crediderit esse temptandum,* auc-
tores facti cum consciis ad poenam praeteritis legibus* cautam 
praecipimus constringi, quippe cum gravius morte sit et inmitius caede, 
si quis ex Christiana fide incredulitate Iudaica polluatur. Et idcirco 
iubemus, ne ecclesiis quisquam nocens vel cuiusquam abducere fideli 
ac* devota deo praeceptione sancimus, sub hac videlicet definitione, ut, 
si quisquam contra hanc legem venire temptaverit, sciat, se ad maiestatis 
crimen* esse retinendum. 
DAT. KAL. APRIL. RAV(ENNAE) HONOR(IO) VIII ET THEOD(OSIO) III AA. 

CONSS.* 

THE SAME TWO AUGUSTP TO IOVIUS, J PRAEFECTUS PRAETORIO 
A new crime of superstition shall somehow obtain the unheard 
name of Heaven-Fearers. 4 Let them know, that unless they return 
within a year to the cult of God and to the Christian veneration, 
they too shall be affected by those laws which we have ordered to be 
imposed on the heretics. For it is certain, that whatever differs from 
the faith of the Christians is contrary to the Christian Law. Some 
people, moreover, oblivious of their life and their position, dare to 
transgress the Law to such an extent, that they force some to cease 
being Christian and adopt the abominable and vile name of the 
Jews. Although those that have committed this crime shall be legally 
condemned under the laws of the ancient emperors, still it does not 
bother us to admonish repeatedly, that those imbued in the Chris
tian mysteries 5 shall not be forced to adopt the Jewish perversity, 
which is alien to the Roman Empire, and abjure Christianity. And if 
someone should believe that this should be wilfully 6 attempted, we 
order that the instigators of the deed with their accomplices shall 
suffer the punishment decreed in the former laws, 7 for it is graver 
than death and crueller than massacre when someone abjures the 
Christian faith and becomes polluted with the Jewish incredulity. 
We order, therefore, that * * * 8 and legislate in a decree devoted to 
God, namely under this instruction, that if someone shall attempt to 
rise against this law, let him know that he shall be punished for high 
treason. 9 

GIVEN ON THE CALENDS OF APRIL AT RAVENNA, IN THE CONSULATE OF 
THE TWO AUGUSTI, HONORIUS FOR THE EIGHTH TIME AND THEODOSIUS 
FOR THE THIRD. 1 0 

2 5 8 



39 GOD-FEARERS, CONVERSION TO JUDAISM 

T H E T W O E M P E R O R S A N D A U G U S T I H O N O R I U S A N D T H E O D O S I U S , T O 1 0 -

V I U S P R A E F E C T U S P R A E T O R I O 

After other matters: We absolutely do not suffer that any entertain
ment be produced on the Lord's Day, which is called Sun-Day 1 1 by 
the populace, even if on that day shall shine perchance the com
mencement of our reign 1 2 in the recurring yearly cycle, or the obli
gatory solemnities be offered to our birthday. 
G I V E N O N T H E C A L E N D S O F A P R I L A T R A V E N N A , I N T H E C O N S U L A T E O F 

T H E T W O A U G U S T I , H O N O R I U S F O R T H E E I G H T H T I M E A N D T H E O D O S I U S 

F O R T H E T H I R D . 

Codex Justinianus, 1:9:12, ed. Kruger, p. 61 

IDEM AA. IOVIO PP. 

Caelicolarum nomen inauditum quodammodo novum crimen super-
stitionis vindicavit. Ii, nisi ad dei cultum venerationemque Christianam 
conversi fuerint, his legibus, quibus praecipimus* haereticos adstringi, se 

5 quoque noverint attinendos. Aedificia autem eorum, quae nescio cuius 
dogmatis novi conventus habent, ecclesiis vindicentur.Certum est enim, 
quidquid a fide Christianorum discrepat, legi Christianae esse 
contrarium. 
D. K. APRIL. RAVENNA HONORIO VIII ET THEODOSIO III AA. CONSS. 

T H E S A M E T W O A U G U S T I T O I O V I U S , P R A E F E C T U S P R A E T O R I O 

A new crime of superstition somehow obtained the unheard name 
of Heaven-Fearers. Let them know, that unless they return to the 
cult of God and to the Christian veneration, they too shall be af
fected by those laws which we order 1 3 that shall be imposed on the 
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Codex Theodosianus, 2:8:25, cd. Mommsen, p. 89 

[IM1PP. HON(ORIUS) ET THEOD(OSIUS) AA. IOVIO P(RAEFECTO) 

P(RAETORI)0 

Post alia: Dominica die, quam vulgo [slolis appellant,* nullas edi 
penitus patimur voluptates, etsi fortuito [i]n ea aut imperii nostri ortus* 

s redeuntibus in semet anni metis obful[s]erit aut natali debita sollemnia 
deferantur. 
DAT. KAL. APRIL. RAV(ENNA) (H)ONORIO VIII ET THEOD(OSIO) III AA. 

CONSS. 
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heretics. Their edifices, which serve the assemblies of a new dogma, 
and one not known to me, shall be vindicated to the churches. For it 
is certain, that whatever differs from the faith of the Christians, is 
contrary to the Christian Law. 
GIVEN ON THE CALENDS OF APRIL AT RAVENNA, IN THE CONSULATE OF 
THE TWO AUGUSTI, HONORIUS FOR THE EIGHTH TIME AND THEODOS1US 
FOR THE THIRD. 

Codex Justinianus, 1:12:2, ed. Kriiger, p. 65 

IMPP. HONORIUS ET THEODOSIUS AA. IOVIO PP. 

Fideli ac devota praeceptione sancimus nemini licere ad sacrosanctas 

ecclesias confugientes abducere: sub hac videlicet definitione, ut, si quis-

quam contra hanc legem venire temptaverit, sciat se ad maiestatis 

s crimen esse retinendum. 
D. K. APRIL. RAVENNAE HONORIO VIII ET THEODOSIO III AA. CONSS. 

THE TWO EMPERORS AND AUGUSTI HONORIUS AND THEODOSIUS TO 10-
VIUS, PRAFECTUS PRAETORIO 
We order in a faithful and devoted decree that none shall be al
lowed to take away fugitives to the sacrosanct churches: namely 
under this instruction, that if someone shall attempt to rise against 
this law, let him know that he shall be punished for high treason. 
GIVEN ON THE CALENDS OF APRIL AT RAVENNA, IN THE CONSULATE OF 
THE TWO AUGUSTI, HONORIUS FOR THE EIGHTH TIME AND THEODOSIUS 
FOR THE THIRD. 

NOTES 
1. On the subject of the God-Fearers see S. Lieberman, Greek and Hellen

ism in Jewish Palestine, Jerusalem 1962, pp. 59 -62 (in Hebrew); S. Pines, "The 
Iranian Designation for Christians and God-Fearers," Proceedings of the Israel 
Academy of Sciences and Humanities, II (1969), pp. 100-107 (in Hebrew); L. H. 
Feldman, "Jewish Sympathizers in Classical Literature and Inscriptions," Transac
tions of the American Philological Association, LXXXI (1950), pp. 200-208; Juster, 
I, p. 175 n. 3; M. Simon, "Le Judaisme berbere dans l'Afrique ancienne," Re-
cherches d'histoire Judio-Chritienne, Paris 1962, pp. 57 -63 . For the contribution of 
epigraphy to this question consult L. Rot Gerson, " 'God-Fearers' in Jewish In
scriptions from Sardis," Eshel Beer-Sheva—Studies in Jewish Thought, I (1976), pp. 
88 -93; H. Bellen, "Συναγωγή των Ιουδαίων και Θεοσεβών—Die Aussage einer 
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bosporanischen Freilassungsinschrift (CIRB 71) zum Problem der Gottfurchtigen," 
Jahrbuch fur Antike und Christentum, VIII-IX, Munster 1965-1966, pp. 171-186; 
B. Lifshitz, "Les Juifs a Venosa," Rivista di filologia e di istruzione classic a, NS, 
X C (1962), p. 368. 

2. Augusti: Honorius and Theodosius II. 
3. Iovius was Praefectus Praetorio of Italy in 409. See Haehling, pp. 3 1 4 -

315; PLRE, II, s.v.; O. Seeck, PW, 1:18, 1916, s.v., Col. 2015. 
4. Heaven-Fearers: this sentence is undoubtedly corrupt. Some of the mod

ern editors and students of Codex Theodosianus, among them O. Seeck, emended 
'vindicator to 'vindicavit', following the version of Codex Justinianus. 

5. Mysteries: compare Augustine's definition of the Jews as 'homines ani-
males', contrasted with 'homines spiritales', in a work written in 401 against the 
Donatists: 'homines . . . ut iam divinis . . . sacramentis inbuti ad hue tamen carnal-
iter sapiant'. "Men . . . who although imbued in the divine sacraments . . . still 
discern in a carnal way." See De Baptismo, 1:15:24, ed. M. Petschenig, CSEL, LI, 
1908, p. 168. 

6. Willfully: on the use of the gerundive in the punitive clauses of legisla
tive texts see O. Hey, "Aus dem kaiserlichen Kanzleistil," ALL, X V (1908), pp. 
57 -59 . 

7. Former laws: see above, Nos . 1, 6, 8, 10-12 , 16-17. 
8. That * * *: the text is obviously corrupt, due to an omission. It seems 

that the lost passage has been preserved in CJ 1:12:2. Mommsen suggested the 
following reconstruction: "that no fugitive seeking asylum in church, be he innocent 
or guilty, shall be taken out of churches, and above all that a Jew shall not be 
allowed to take from them away a slave of any man whatsoever." The use of the 
term 'nocens' in the meaning of 'criminis auctor' or 'criminis socius' is post-Classi
cal. See F. Pringsheim, "Bonum et Aequum," ZSSRG, RA, LII (1932), p. 103. 

9. Ulpian's definition of high-treason was as follows: 'Maiestatis autem 
crimen illud est, quod adversus populum Romanum vel adversus securitatem eius 
committitur'. "The crime of high-treason is that committed against the Roman 
people or against its security" (Dig. 48:4:1). Under the principate it was extended 
to cover the traditional crime of 'perduellio', "treason." Its application to the 
religious sphere, e.g. , in relation to conversion of Christians to Judaism, which the 
Christian legislator defined as a sacrilege, should be linked with Ulpian's definition: 
'Proximum sacrilegio crimen est, quod maiestatis dicitur', "A crime very near to 
sacrilege is that called high-treason" (ibid.), and to a certain extent, with the 
definition of Judaism as "alien to the Roman Empire." Arcadius and Honorius 
established a series of definitions and particularly severe punishments for the crime 
of high treason, in a very detailed law, promulgated on 4 September 397 (CTh 
9:14:3). The punishments included execution, confiscation of property, and various 
restrictions on bequeathing property and on emancipation of slaves. 

10. Given . . . third: 1 April 409. 
11. Sunday was designated, in a law of Constantine dated 3 July 321 (CTh 

2:8:1), as "Sun-Day," but a law promulgated in the names of Gratian, Valentinian, 
and Theodosius on 3 November 386 stated 'Solis dies, quern dominicum rite dixere 
maiores', "Sun-Day, appropriately called by our fathers the Lord's Day" (CTh 
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2:8:18). Arcadius and Honorius employed the term "the Lord's Day" in a law 
dated 27 August 399 (CTh 2:8:23). Augustine's commentary to Psalms XCIII, 
composed between 394 and 418, proves, however, that the pagan names of the 
week-days were still used by pagans and Christians alike. See Enarrationes in Ps. 
XCIIL3, ed. E . Dekkers and J. Fraipont, CCSL, XXXIX, 1956, pp. 1302-1303. A 
funeral inscription from the church at Tipasa dates, indeed, the martyrdom of 
Victorinus to T i e (leg. Die) solis' (AE, 1942-1943, No . 48). A n interdiction on 
holding circus games on Christian holidays was decreed in a law issued by Valentin-
ian, Theodosius, and Arcadius on 7 August 389 (CTh 2:8:19), and ten years later, 
on 27 August 399, Arcadius and Honorius specifically prohibited giving any public 
entertainment, such as theatre performances and horse racings, on Sundays. 

12. The emperor's reign commenced on the day he was nominated as emperor, 
either by the Senate or by the army. It became customary, beginning with the fourth 
century, to number the ruler's years from the date of his nomination as Caesar, that is 
as the heir presumptive. Circus performances formed the main part of the celebrations 
held on these dates, probably since Pertinax's reign. According to a law promulgated 
in the names of Valentinian, Theodosius, and Arcadius on 7 August 389 (CTh 2:8:19), 
courts were closed on this day, as well as on the first of January, the foundation days of 
Rome and Constantinople, Easter, Sundays, and the emperor's birthday. See 
Schulten, PW, 1:9,1903, s. v. Dies Imperii, Cols. 477-478. Compare also the definition 
of the term lOO'U'U UV in the Babylonian Talmud: "The day on which the Pagans 
establish their king" (Avoda Zara, 10, p. 1). 

13. Order: Justinian's editors replaced 'praecepimus' (perfect tense), found 
in Codex Theodosianus (CTh 16:8:9) with 'praecipimus' (present tense). Such emen
dations were not uncommon in the editing process of Codex Justinianus. See 
Grupe, X V , pp. 331-332 . 

BIBLIOGRAPHY 
Godefroy, VI: 1, pp. 257-260; Seeck, Regesten, p. 316; Browe, p. 118; 

Seaver, pp. 6 0 - 6 1 . 

40 
Protection of Synagogues and Recognition of Jewish 

Holidays as Official Holidays for Jews 
Honorius (with Theodosius II) 

26 July 412 

This law, g iven by H o n o r i u s in his n a m e and in that of T h e o d o s i u s 
II at R a v e n n a o n 26 July 4 1 2 , w a s addressed to Jo ha nnes , Praefec-
tus Praetor io o f Italy. Its text has b e e n preserved in three frag-
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ments: (a) CTh 16:8:20, which is the longest fragment and pre
serves the correct date, (b) CTh 2:8:26 has been preserved in the 
Breviarium (Brev. 2:8:3) only, but comparison with its "twin" 
(CTh 8:8:8) proves that the editors of the Breviarium did not 
introduce changes into the text that they received from CTh 
2:8:26. The text opens with the formula "after other matters" and 
ends with "and other matters." The inscription is identical to that 
of CTh 16:8:20 in its calendaric date and the place of promulgation 
(26 July, Ravenna), but diverged from it in giving the date of the 
year as 409, which is undoubtedly wrong, for Johannes, the law's 
addressee, served as Praefectus Praetorio of Italy for the first time 
in 412. In 408-409 he was employed as Primicerius notariorum and 
Master of the Offices under the usurper Attalus. 1 (c) CTh 8:8:8, 
this text is identical to that of CTh 2:8:26. 

We have therefore two versions which derive from one law, 
though not from the same source, for both CTh 2:8:26 and CTh 
8:8:8 give the content of CTh 16:8:20, but they do not seem to 
depend on it directly. Demougeot concluded, accordingly, that the 
two versions are not absolutely contemporaneous. While CTh 
16:8:20 probably represents the text addressed directly to Jo
hannes, the two other fragments could derive from a text promul
gated on a later stage in the law's diffusion, after it had undergone 
several changes. This might have been one of the edicts promul
gated by the Imperial authorities in the provinces in order to publi
cize this law, and they were based, obviously, on the original text 
addressed to Johannes. 

Justinian's editors interpolated the text of CTh 2:8:26 and CTh 
8:8:8 into CJ 1:9:13, with an addition that weakened its favourable 
attitude to the Jews, and with an emended subscription, rendered 
identical to that of CTh 16:8:20. 

The legislator decreed, in the first part of this law, that the 
synagogues of the Jews were not to be damaged or seized. This 
might represent the government's reaction to the seizure of a Jew
ish synagogue in Edessa and its conversion to a church in 411/412. 

The second part of the law established the exemption of the 
Jews from appearance in court on Saturdays and on their holidays, 
in private litigation as well as in litigation with the treasury. The 
legislator claimed that this right had been sanctioned by the an
cient custom and by old privileges. It represents, nevertheless, an 
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important e x t e n s i o n in favour of the J e w s a lone of a measure 
promulga ted in 389, wh ich freed the entire populat ion from the 
obl igat ion of appear ing in court o n the Christian and the Imperial 
ho l idays as we l l as o n s o m e important dates in the agricultural year 
(CTh 2:8:19). W h i l e Justinian ' s ed i tors preserved this special Jew
ish pr iv i lege , t h e y s u p p l e m e n t e d it with a n e w c lause , which pro
hibi ted Jews from preferring charges against Christians o n Jewish 
hol idays . 

Codex Theodosianus, 16:8:20, ed. Mommsen, p. 892 

IDEM A A* ΙΟΗΑΝΝΙ* P(RAEFECTO) P(RAETORI)0 

Quae Iudaeorum frequentari conventiculis constat quaeque synagoga-
rum vocabulis nuncupantur, nullus audeat violare vel occupata detinere, 
cum sine intentione religionis et cultus omnes quieto iure sua debeant 

s retinere. At cum vero Iudaeorum memorato populo sacratum diem sab-
bati vetus mos et consuetudo servaverit, id quoque inhibendum esse 
censemus, ne sub obtentu negotii publici vel privati memoratae obser-
vationis hominem adstringat ulla conventio, cum reliquum omne tempus 
satis publicis legibus sufficere videatur sitque saeculi moderatione 

ίο dignissimum, ne delata privilegia violentur: quamvis retro principum 
generalibus constitutis satis de hac parte statutum esse videatur. 
DAT. VII KAL. AUG. RAV(ENNAE) HONOR(IO) Villi ET THEOD(OSIO) V AA. 

CONSS.* 

THE SAME TWO AUGUSTI2 TO JOHANNES, 3 PRAEFECTUS PRAETORIO 
No one shall dare to violate or seize and occupy what are known by 
the names of synagogues and are assuredly frequented by the con
venticles of the Jews, for all must retain what is theirs with unmo
lested right and without harm to religion and cult. Furthermore, 
since the ancient custom and usage preserved the day of Sabbath, 
sacred to the said people of the Jews, we decree that this too must 
be avoided, that no summons shall constrain a man of the said 
custom under pretext of public or private business, for it would 
seem that all the remaining time suffices for the public laws, and it 
would be most worthy of the government of our time that former 
privileges shall not be violated; although it would seem that enough 
had been legislated on this matter in general constitutions by past 
Emperors. 
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GIVEN ON THE SEVENTH DAY BEFORE THE CALENDS OF AUGUST AT RA
VENNA, IN THE CONSULATE OF THE TWO AUGUSTI, HONORIUS FOR THE 
NINTH TIME AND THEODOSIUS FOR THE FIFTH. 4 

Codex Theodosianus, 2:8:26 {Breviarium, 2:8:3), ed. Mommsen, p. 89 

IDEM AA. IOHANNI P(RAEFECTO) P(RAETORI)0 

Post alia: Die sabbata ac reliquis sub tempore, quo Iudaei cultus sui 
reverentiam servant, neminem aut facere a(li)quid aut ulla ex parte 
conveniri debere praecipimus, cum fiscalibus conmodis et litigiis 

s privatorum constat reliquos dies posse suflicere. Et cetera. 
DAT. VII K. AUG. RAV(ENNA) DD. NN. HON(ORIO) VIII ET THEOLXOSIO) III 

AA. CONSS.* 

INTERPRETATIO 
Die Sabbati nullum Iudaeorum aut pro fiscali utilitate aut pro quolibet 
negotio volumus conveniri, quia religionis eorum dies non debet actione 
aliqua perturbari. 

THE SAME TWO AUGUSTI TO JOHANNES, PRAEFECTUS PRAETORIO 
After other matters: We order, that no one shall be obliged to do 
anything or be summoned in any way whatsoever, on the Sabbath 
day or on the other days on which the Jews keep the reverence of 
their cult, for it is clear that the remaining days could suffice for the 
fiscal revenues and for private litigation. And other matters. 
GIVEN ON THE SEVENTH DAY BEFORE THE CALENDS OF AUGUST AT RA
VENNA, IN THE CONSULATE OF OUR TWO MASTERS AND AUGUSTI, HONO
RIUS FOR THE EIGHTH TIME AND THEODOSIUS FOR THE THIRD. 5 

COMMENTARY 
We wish that none of the Jews shall be summoned on the Sabbath 
day, either for the benefit of the fisc or for any business whatever, 
for the day of their religion must not be perturbed by any legal 
accusation. 

Codex Theodosianus, 8:8:8, ed. Mommsen, p. 403 

IMPP. HONORIUS ET THEODOSIUS AA. IOHANNI P(RAEFECTO) 

P(RAETORI)0 

Post alia: Die sabbata ac reliquis sub tempore, quo Iudaei cultus sui 
reverentiam servant, neminem aut facere aliquid aut ulla ex parte 
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5 conveniri debere praecipimus, cum fiscalibus commodis et litigiis 
privatorum constet reliquos dies posse sufficere. Et cetera. 
DAT. VII KAL. AUG. RAV(ENNA) HONORIO VIII ET THEODOSIO III AA. 

CONSS. 

THE TWO EMPERORS AND AUGUSTI HONORIUS AND THEODOSIUS TO JO
HANNES, PRAEFECTUS PRAETORIO 
After other matters: We order, that no one shall be obliged to do 
anything or be summoned in any way whatsoever, on the Sabbath 
day or on the other days on which the Jews keep the reverence of 
their cult, for it is clear that the remaining days could suffice for the 
fiscal revenues and for private litigation. And other matters. 
GIVEN ON THE SEVENTH DAY BEFORE THE CALENDS OF AUGUST AT RA
VENNA, IN THE CONSULATE OF THE TWO AUGUSTI, HONORIUS FOR THE 
EIGHTH TIME AND THEODOSIUS FOR THE THIRD. 

Codex Justinianus, 1:9:13, ed. Kriigcr, pp. 61-62 

IDEM AA. IOHANNI PP. 

Die sabbato ac reliquis sub tempore, quo Iudaei cultus sui reverentiam 
servant, neminem aut facere aliquid aut ulla ex parte conveniri debere 
praecipimus (ita tamen, ut nec illis detur licentia eodem die Christianos 

5 orthodoxos convenire, ne Christiani forte ex interpellatione Iudaeorum 
ab officialibus praefatis diebus aliquam sustineant molestiam), cum 
fiscalibus commodis et litigiis privatorum constat reliquos dies posse 
sufficere. 
D. VII K. AUG. RAVENNAE HONORIO Villi ET THEODOSIO V AA. CONSS. 

THE SAME TWO AUGUSTI TO JOHANNES, PRAEFECTUS PRAETORIO 
We order, that no one shall be obliged to do anything or be sum
moned in any way whatsoever, on the Sabbath day or on the other 
days on which the Jews keep the reverence of their cult, (in this 
guise, however, that they too shall not be allowed to summon on 
that day Orthodox Christians, lest Christians suffer perchance any 
harm at the hand of the magistrate's officials as a result of a demand 
presented by Jews on the aforesaid days), for it is clear that the 
remaining days could suffice for the fiscal revenues and for private 
litigation. 
GIVEN ON THE SEVENTH DAY BEFORE THE CALENDS OF AUGUST AT RA-
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NOTES 
1. See PLRE, I, s.v. 
2. Augusti: Honorius and Theodosius II. 
3. Johannes was Praefectus Praetorio of Italy in 412-413 , perhaps also in 

422. See Haehling, pp. 316-317; PLRE, I, s.v. 
4. Given . . . fifth: 26 July 412. On the chronology of the texts dated by this 

consulate consult R. S. Bagnall and K. A . Worp, "The Consuls of A.D . 411-412," 
Mnemosyne, Series 4, X X X I (1978), pp. 287-293; A . Camerun, "The Consuls of 
A.D . 411-412 Again," The Bulletin of the American Society of Papyrologists, XVIII 
(1981), pp. 6 9 - 7 2 . 

5. Given . . . third: 26 July 409. 

BIBLIOGRAPHY 
Godefroy, II, p. 621; VI: 1, pp. 260-261; Juster, I, pp. 164 η. 1; 464 n. 3; II, 

pp. 122-123; Seeck, Regesten, pp. 29, 324; Browe, p. 117; Seaver, p. 63; Demou-
geot, "Honorius," p. 284; Vogler, pp. 47, 69. 

41 
Demotion of Gamaliel VI and Restriction of His Authority 

(Honorius with) Theodosius II 
20 October 415 

This law, given by Theodosius II in his name and in the name of 
Honorius at Constantinople on 20 October 415, was addressed to 
Aurelian, Praefectus Praetorio of the East. Its text has been pre
served in Codex Theodosianus (CTh 16:8:22), with one sentence 
adapted and received into Codex Justinianus (CJ 1:9:15). 

Aurelian was informed, in this law, that Patriarch Gamaliel had 
been demoted from the rank of Illustrious Honorary Praefectus 
Praetorio, and his authority and powers restricted, due to some 
unspecified actions he had taken. The legislator enumerated the 
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restrictions to be imposed in the future on the patriarch, but this 
list does not prove that all the items it enumerated were already 
prohibited by law. Only the last two items on the list are specifi
cally designated here as illegal. The restrictions are as follows: 

(A) Prohibition was placed on the foundation of new syna
gogues. Such a prohibition is not documented before 415. The first 
law on this subject was promulgated by Theodosius II after 15 
February 423 (see below, No. 47). 

(B) Synagogues in deserted places were to be destroyed, pro
vided that this could be accomplished without causing riots. 

(C) The patriarch was stripped of any right to judge Christians. 
This restriction could be seen as a logical result of the law of 3 
February 398 (see above, No. 28), which regulated the judicial 
rights of the patriarchs and their officials over the Jews. That law, 
however, did not prohibit the patriarchs expressely from judging 
Christians, and, furthermore, it rendered their authority in civil 
cases conditional upon the agreement of both parties. Evidence 
from Palestine proves, in fact, that non-Jews did apply to Jewish 
courts in the Late Byzantine period, and that they were required 
to present an arbitration document (compromisum) in order to be 
accepted by these courts. 1 Our law should be interpreted, there
fore, as a prohibition on Christians from applying to the patriarch's 
court. 

(D) Trials between Jews and non-Jews should be held in the 
courts of the governors of provinces. 

(E) If the patriarch, or any other Jew, should convert a non-
Jew to Judaism, whether freemen or slave, he was to be punished. 

(F) Christian slaves held by the patriarch should be transferred 
to the ownership of the Church. 

Justinian's editors rephrased the fourth item to make it corre
spond to a situation in which patriarchs were no longer in exist
ence; they replaced the term "Patriarch" with that of "Elders of 
the Jews," the common Jewish authorities in the diaspora during 
the sixth century. 

Our law testifies to an important demotion in the personal rank 
of Gamaliel VI. Laws from 17 April 392, 24 April 396, and 1 July 
397, referred to the patriarch, probably Juda IV, with the title of 
"Illustrious." Gamaliel VI, his successor, had a right to the compar
atively inferior title of 'Spectabilis' in a law dated 3 February 404, 
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THE SAME TWO AUGUSTI TO AURELIAN, PRAEFECTUS PRAETORIO FOR THE 
SECOND TIME 4 

Since Gamaliel 5 supposed that he could transgress the law with 
impunity all the more because he was elevated to the pinnacle of 
dignities, Your Illustrious Authority shall know that Our Serenity 
has directed orders to the Illustrious Master of the Offices, 6 that the 
appointment documents 7 to the honorary prefecture 8 shall be taken 
from him, so that he shall remain in the honour that was his before 
he was granted the prefecture; and henceforth he shall cause no 
synagogues to be founded, and if there are any in deserted places, 
he shall see to it that they are destroyed, if it can be done without 
sedition. He shall have no power to judge Christians; if any conten
tion shall arise between them and Jews it shall be settled by the 

2 6 9 

but this reflects, probably , the rank he w a s ent i t led to immediate ly 
after his ascens ion o n the patriarchal throne rather than a h y p o 
thetical disgrace . In ef fect , b e t w e e n this date and 415 h e was 
granted the superior title of "Il lustrious," l inked with the honorary 
title of praefectus praetor io . A s a c o n s e q u e n c e of his disgrace and 
d e m o t i o n h e reverted t o his former rank of 'Spectabi l i s ' . 2 

Codex Theodosianus, 16:8:22, ed. Mommsen, pp. 892-893 

IDEM AA.* AURELIANO P(RAEFECTO) P(RAETORI)0 II* 

Quoniam Gamalielus* existimavit se posse inpune delinquere, quo 
magis est erectus fastigio dignitatum, inlustris auctoritas tua sciat 
nostram serenitatem ad virum inl(ustrem) mag(istrum) officiorum* 

s direxisse praecepta, ut ab eo codicilli* demantur honorariae praefec-
turae,* ita ut in eo sit honore, in quo ante praefecturam fuerat con-
stitutus ac deinceps nullas condi faciat synagogas et si quae sint in 
solitudine, si sine seditione possint deponi, perficiat, et ut inter 
Christianos nullam habeat copiam iudicandi; et si qua inter eos ac 
Iudaeos sit contentio, a rectoribus* provinciae dirimatur. Si Christianum 
vel cuiuslibet sectae hominem ingenuum servumve Iudaica nota* 
foedare temptaverit vel ipse vel quisquam Iudaeorum,* legum* severitati 
subdatur. Mancipia quoque Christianae sanctitatis si qua aput se retinet, 
secundum Constantinianam legem* ecclesiae mancipentur. 

15 DAT. XIII KAL. NOV. CONSTANT(INO)P(OLI) HONORIO X ET THEODOSIO VI 

AA. CONSS.* 
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governors of the province. 9 If he himself, or one of the Jews, 1 0 shall 
attempt to defile a Christian or a member of any sect whatsoever, 
slave and freeman alike, with the Jewish mark of infamy, 1 1 he shall 
be subjected to the laws' severity. 1 2 If he holds slaves who partake 
of the Christian sanctity, they shall be handed over to the Church 
according to the law of Constantine. 1 3 

GIVEN ON THE THIRTEENTH DAY BEFORE THE CALENDS OF NOVEMBER AT 
CONSTANTINOPLE, IN THE CONSULATE OF THE TWO AUGUSTI, HONORIUS 
FOR THE TENTH TIME AND THEODOSIUS FOR THE SIXTH. 1 4 

Codex Justinianus, 1:9:15, ed. Kriiger, p. 62 

IDEM AA. AURELIANO PP. 

Si qua inter Christianos et Iudaeos sit contentio, non a senioribus 

Iudaeorum, sed ab ordinariis iudicibus* dirimatur. 

D. XIII K. NOV. CONSTANTTNOPOLI HONORIO X ET THEODOSIO VI AA. 

CONSS. 

THE SAME TWO AUGUSTI TO AURELIAN, PRAEFECTUS PRAETORIO 
If any contention shall arise between Christians and Jews, it shall 
not be settled by the elders of the Jews but by the ordinary judges. 1 5 

GIVEN ON THE THIRTEENTH DAY BEFORE THE CALENDS OF NOVEMBER AT 
CONSTANTINOPLE, IN THE CONSULATE OF THE TWO AUGUSTI, HONORIUS 
FOR THE TENTH TIME AND THEODOSIUS FOR THE SIXTH. 

NOTES 
1. Legal practice in Palestine was reflected in Sefer ha-Maasim li-vnei 

Eretz-hrael, which dealt with the question of a Gentile applying to a Jewish court. 
According to the opinion of R. Akiva on the law to be applied in that case, this 
work determined and specified that " . . . provided that he shall write a Kt t 'Dnf l lp 
(compromisum) in order to receive judgement" (Mann's edition, Tarbiz, XI:3 
(1929/30), p. 8). Compare R. Yohanan's definition recorded in the Palestinian 
Talmud: "Arbitration documents: R. Yohanan said p O W I M I p " (Moed-Katan, 
3:3). 

2. On the chronology of the patriarchs consult S. Safrai, Encyclopaedia 
Judaica, II, Jerusalem 1971, s.v. Amoraim, Col. 871. 

3. Augusti: Honorius and Theodosius II. 
4. Time: Aurelian held numerous government posts after the late fourth 

century. He served as Praefectus Praetorio of the East for the second time in 4 1 4 -
416. See Haehling, pp. 79, 82 -83 ; PLRE, I, s.v. 
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5. This probably referred to Gamaliel VI. The evidence on both Gamaliel 
V and Gamaliel VI was indiscriminately assembled in O. Seeck, PW, 1:13, 1910, 
s.v. Gamaliel, Col. 690. 

6. Master of the Offices: This office was held between 30 November 414 
and 19 August 427, by Helion. See PLRE, II, s.v.; Seeck, Regesten, p. 455. 

7. An appointment document was issued by the emperor to an office or to 
a title. Appointment documents to the highest offices, such as the office of praefec-
tus praetorio, were delivered in bindings of gold and ivory. See O. Seeck, PW, 1:7, 
1900, s.v. Codicilli, Cols. 179-183. 

8. Honorary Prefecture: it had become customary, from the fourth cen
tury, to grant titles of offices devoid of actual duty, yet accompanied by all the 
honours and privileges peculiar to these offices. Holders of nominal offices (hon-
orarii) were considered inferior to actual office-holders (vacantes). These two 
groups were distinguished, in 440/41, in that the 'vacantes' were granted their office 
with a military belt (cingulum), while the 'honorarii' were granted their title with 
appointment document (codicilli) and insignia (insignia). A further distinction re
lated to the manner of appointment, whether in the emperor's presence or through 
a messenger. Assuming that all these criteria were regularly applied in 415, Gamal
iel VI had a right to the third-grade rank, with the 'honorarii' who received their 
title from the emperor in person in an appointment document, or to the fourth-
grade rank, with the 'honorarii' who were granted their title not in the emperor's 
presence and had the insignia sent to them. As honorary praefectus praetorio he 
had a right to the highest rank in each of these two groups, outranking all holders 
of lower offices in all the two other groups. See Jones, Empire, p. 535; B. Kubler, 
PW, 11:14, 1948, s.v. Vacantes, Cols. 2024-2026. 

9. Province: Mommsen corrects here to "governor (rector) of the pro
vince." 

10. Or one of the Jews: Sollazi believes that this clause was added by Theo-
dosius' editors, in order to weaken the law's personal character and strengthen its 
general scope. See Solazzi, p. 399; M. A . de Dominicis, "Registro delle alterazioni 
(glossemi ed interpolazioni) nelle costituzioni del Codice Teodosiano e nelle no-
velle posteodosiane segnalate dalla critica," BIDR, NS, LVII-LVIII (1953), p. 436. 

11. "Jewish mark of infamy" referred to circumcision. 
12. Laws' severity: conversion to Judaism, mainly of slaves, was prohibited 

by the following pre-415 laws: (a) a law of Constantine from 21 October 335 (see 
above, No . 10); (b) a law of Constantine II from 13 August 339 (see above, No. 
11); (c) a law of Theodosius from September 384 (see above, No . 17); (d) a law of 
Honorius from 1 April 409 (see above, No . 39). 

13. According to Eusebius, Constantine prohibited the possession of Chris
tian slaves by Jews. See Εις τον βίον τοΰ μακαρίου Κωνσταντίνου βασιλέως, 
IV:27, ed. L. Α . Heikel, GCS, VII, 1902, p. 127. This law, not extant in the Codes, 
was probably given after 335, for Constantine prohibited on that year the conver
sion to Judaism of Christian slaves by their Jewish masters. Their possession by 
Jews, therefore, was still legal. A fragment of a law given by Constantine II in 13 
August 339 (see above, No . 11) prohibited explicitly, for the first time, the acquisi
tion by Jews of non-Jewish slaves, and in particular of Christian slaves. It is quite 
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possible that our law refers to this law, and if this is the case, it proves that this 
prohibition was attributed in 415 to Constantine the Great or to Constantine II. A 
similar prohibition was enacted by Theodosius I (see above, No . 17). 

14. Given . . . sixth: 20 October 415. 
15. "Judges" referred to the governors of the provinces in their judicial role. 

See A . Berger, Encyclopedic Dictionary of Roman Law, Philadelphia 1953, s.v. 
Iudex ordinarius. On the use of the construction 'non . . . sed' by Justinian's editors 
consult Honore, p. 221. 

BIBLIOGRAPHY 
Godefroy, VI: 1, pp. 262-263; Juster, I, pp. 164 η. 1, 397, 470; Seeck, 

Regesten, p. 331; Browe, pp. 118, 120 n. 54; Solazzi, "Fra norme," pp. 397-399; 
Stein, la , p. 562 n. 119; Seaver, pp. 71 -72 ; Demougeot , "Honorius," pp. 285-287; 
Avi-Yonah, pp. 227-228; Langenfeld, pp. 70 -77 , 89 -94 ; Reichardt, pp. 22, 36; 
Vogler, pp. 57 -58 , 70. 

42 
Permission to Jews to Possess Christian Slaves 

Honorius (with Theodosius II) 
6 November 415 

This law, given by Honorius in his name and in that of Theodosius 
II at Ravenna on 6 November 415, was addressed to the Didasca-
lus Annas and to the Heads of the Jews, probably representatives 
of the Jewish communities. 

It has been preserved in Codex Theodosianus (CTh 16:9:3) in a 
version vitiated by an omission. The legislator permitted the Jews 
to possess Christian slaves on condition that these slaves be al
lowed to keep their religion. The second part of the law referred, 
possibly, to illegal judicial proceedings and confiscations of pro
perty carried out against Jews for possession of Christian slaves. 
Our law was given in response to a petition by the Jews before the 
Court at Ravenna, a clear indication that practical measures were 
adopted in the West as well as in the East on the principle that 
possession of Christian slaves by Jews was illegal. The acceptance 
by the government of a request presented by the Jews in this 
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matter represented a clear departure from the traditional pol icy of 
the Christ ian E m p e r o r s , in force after the early fourth century. 
This w a s probably the reason w h y this law was not rece ived into 
Codex Justinianus. 

Codex Theodosianus, 16:9:3, ed. Mommsen, p. 896 

IMPP. HONOR(IUS) ET THEOD(OSIUS) AA. ΑΝΝΑΉ DIDASCALO* ET 

MAIORIBUS IUDAEORUM. 

Absque calumnia* praecipimus Iudaeis dominis habere servos 
Christianos hac dumtaxat condicione permissa, ut propriam religionem 
eos servare permittant. Ideoque* iudices provinciarum fide publicationis 
inspecta eorum insolentiam noverint reprimendam, qui tempestivis* 
precibus insimulandos esse duxerint, omnesque subreptiones* fraudu-
lenter elicitas vel eliciendas vacuandas esse censemus.* Si quis contra 
fecerit, velut in sacrilegum ultio proferatur. 
DAT. VIII ID. NOV. R(A)V(ENNAE) HONOR(IO) X ET THEOD(OSIO) VI AA. 

CONSS.* 

THE TWO EMPERORS AND AUGUSTI HONORIUS AND THEODOSIUS TO THE 
DIDASCALUS1 ANNAS AND TO THE HEADS OF THE JEWS 
We order the Jews who are owners of Christian slaves that they 
shall have them without chicanery, 2 on this condition, however, that 
they shall permit them to keep their proper religion. Let the judges 
of the provinces know, therefore, 3 that once the legality of the 
confiscation is examined, they must crush the insolence of those 
who caused, by timely 4 imprecations, that they shall be charged; and 
we ordain, 5 that all thefts 6 fraudulously elicited, in the past or in the 
future, must be invalidated. If someone shall act against this, he 
shall be punished as for sacrilege. 
GIVEN ON THE EIGHTH DAY BEFORE THE IDES OF NOVEMBER AT RAVENNA 
IN THE CONSULATE OF THE TWO AUGUSTI, HONORIUS FOR THE TENTH 
TIME AND THEODOSIUS FOR THE SIXTH. 7 

NOTES 
1. Didascalus was a purely honorific title. It is rather rare in Jewish inscrip

tions, with only few instances known from Rome, Jerusalem, Beth-Shearim, and 
Venossa. See B. Lifschitz, "Fonctions et titres honorifiques dans les communautos 
juives," Revue biblique, LXVIII (1960), pp. 6 2 - 6 3 . Vogler's suggestion that Annas 
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was "Didascalus of Italy," a sort of Chief Rabbi of the Jews of Italy, is as yet 
unsupported by the evidence. 

2. Without chicanery: the legislator's intention was, probably, that Jews who 
own Christian slaves shall have the right to possess them undisturbed by legal chican
ery and persecution. Compare the reading on a coin minted by Nerva: 'Fisci Iudaici 
calumnia sublata', "The persecution of the Jewish Fisc has been abolished." See H. 
Mattingly, Coins of the Roman Empire in the British Museum, III, London 1936, p. 15, 
No . 88. It is possible, again, that the chicanery referred to was adopted by the Jews in 
order to keep their Christian slaves. This meaning of the term 'calumnia'—employ
ment of dubious legal means in order to subvert the law—is not unknown in contempo
rary sources. Compare, for example, Jerome's commentary to Is. LVIII:6-7, in which 
he linked 'calumnia' with debts arising from unjust usury: 'Significat autem chartarum 
fasciculos, in quibus feneratorum calumniae continentur . . . Non ergo praecipit 
propheta ne exigat unusquisque quod debitum est . . . sed ubi iniqua est cautio, ubi 
opprimitur pauper calumnia'. "It means the bundles of documents which contain the 
chicaneries of the usurers . . . The prophet does not decree that one should not exact 
the debt that is due to him . . . but only when the obligation is iniquitous, when the 
poor is unjustly oppressed." See Commentaria in Esaiam, XVI , LVIII:6-7, ed. M. 
Adriaen, CCSL, LXXIIIA, 1963, p. 665. 

3. Therefore: the legislator dealt here with a new subject, whose connection 
with the preceding sentence is not entirely clear, the result, probably, of an omis
sion in the original version. 

4. Timely: Godefroy emended to 'intempestivis', "untimely." Compare CTh 
6:22:7, from 383, which referred to the obtaining of appointment-documents: 'quod 
adpeti intempe(sti)vius solet', "it is customary to ask for them untimely," that is, 
illegally. 

5. Ordain: the verb 'censere' means, generally, "to think," "to estimate," 
but it was also used in drafting the Senate's resolutions, which, although seen in 
principle as no more than suggestions, had an uncontested authority in regard to 
the State organs. This term appears also in resolutions issued by magistrates, such 
as the consuls. The Imperial Chancellery employed it in the third and the fourth 
centuries in gerundive constructions, to emphasize the careful thought and the 
sense of necessity inherent in laws passed by the emperor. See O. Hey, "Aus dem 
kaiserlichen Kanzleistil," ALL, X V (1908), pp. 56-57 . Compare also the explicit 
definition given by Iavolenus in Dig. 50:16:111 (see above, No . 32, n. 2). 

6. The use of the word "thefts" was a roundabout rhetorical way to state 
that Imperial documents—probably rescripts—obtained through dubious means or 
false representations should be invalidated (see above, No . 20, n. 6). 

7. Given . . . sixth: 6 November 415. 

BIBLIOGRAPHY 
Godefroy, VI:1, pp. 272-273; Juster, II, pp. 73-74; Seeck, Regesten, p. 330; 

Browe, p. 121; Seaver, p. 62; Demougeot , "Honorius," p. 278; Langenfeld, p. 92; 
Vogler, pp. 42, 53, 70. 
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43 
Permission to Jewish Converts to Return to Judaism 

Honorius (with Theodosius II) 
24 September 416 

This law, given by Honorius in his name and in that of Theodosius 
II at Ravenna on 24 September 416, was addressed to the Didasca-
lus Annas and the Heads of the Jews. Its text has been preserved 
in Codex Theodosianus (CTh 16:8:23). 

The legislator permitted Jewish converts to Christianity to re
turn to Judaism, if their conversion was motivated by material 
considerations or by the wish to escape punishment, and he af
firmed that this permission followed earlier legislation, including 
his own laws. The only known law that dealt with this subject prior 
to our law was promulgated in the names of Arcadius and Hono
rius on 17 June 397 (see above, No. 26). It prohibited the conver
sion to Christianity of Jews intending to avoid, in this way, paying 
their debts or undergoing punishment. It contrasted with the tradi
tional theological principle that baptism imprinted an indelible 
character which did not allow conversion from Christianity to any 
other religion. The summary of this law given by the Antiqua 
Summaria changed its spirit, though not its content; such converts 
were to be obliged, rather than permitted, to return to Judaism. 

Like the law of 6 November 415 (see above, No. 42), this law 
was addressed to the Didascalus Annas and to the Heads of the 
Jews. Both laws seem to indicate a continuous activity of Jewish 
representatives of the Western communities in the Court of Ra
venna. 

Codex Theodosianus. 16:8:23, ed. Mommsen, p. 893 

IDEM AA.* ΑΝΝΑΉ DIDASCALO ET MAIORIBUS IUDAEORUM 

Et veteribus et nostris sanctionibus constitutum est, cum propter 
evitationem criminum et pro diversis necessitatibus Iudaicae religionis 
homines obligatos ecclesiae se consortio sociare voluisse didicerimus, 

5 non id devotione fidei, sed obreptione simulandum fieri. Unde provin-
ciarum iudices, in quibus talia commissa perhibentur, ita nostris 
famulatum statutis deferendum esse cognoscant, ut hos, quos neque 
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constantia religiosae confessionis in hoc eodem cultu inhaerere perspex-
erint neque venerabilis baptismatis fide et mysteriis inbutos esse, ad 

10 legem propriam, quia magis Christianitati consulitur, liceat remeare. 
DAT. VIII KAL. OCTOB. RAV(ENNAE) THEOD(OSIO) Α. VII ET PALLADIO 

CONSS.* 

THE SAME TWO AUGUSTI1 TO THE DIDASCALUS ANNAS AND TO THE HEADS 
OF THE JEWS 
It had been ordained, in the old laws as well as in ours, that, since 
we have learned that convicts of the Jewish religion want to join the 
community of the Church in order to escape their crimes and out of 
various necessities, this is done not from devotion to the Faith, but 
as a false simulation. Let the judges of the provinces in which such 
crimes are said to have been committed know, therefore, that our 
laws are to be obeyed in such a way that those people whom they 
shall observe as not adhering to this cult in the constancy of their 
religious profession, nor to be imbued with the faith and mysteries 
of the venerable baptism, are to be allowed to return to their own 
law, for it is of greater benefit to Christianity. 
GIVEN ON THE EIGHTH DAY BEFORE THE CALENDS OF OCTOBER AT RA
VENNA, IN THE CONSULATE OF THEODOSIUS AUGUSTUS FOR THE SEVENTH 
TIME AND OF PALLADIUS.2 

NOTES 
1. Honorius and Theodosius II. 
2. Given . . . Palladius: 24 September 416 

BIBLIOGRAPHY 
Godefroy, VI: 1, pp. 263-264; Juster, I, pp. 164 η. 1, 273 n. 2; Seeck, 

Regesten, p. 332; Browe, p. 119; Seaver, p. 62; Vogler, pp. 42, 55, 70. 

2 7 6 



4 4 POSSESSION OF CHRISTIAN SLAVES 

44 
Regulation of the Acquisition and Possession of 

Christian Slaves by Jews 
(Honorius with) Theodosius II 

10 April 417 

This law, given by Theodosius II in his name and in that of Hono
rius at Constantinople on 10 April 417, was addressed to Monax-
ius, Praefectus Praetorio of the East. Its text has been preserved in 
CTh 16:9:4. .Justinian's editors used its opening sentence in CJ 
1:10:1. 

The legislator prohibited acquisition of Christian slaves 'inter 
vivos', but permitted Jews to inherit Christian slaves and possess 
them, on condition that they shall not convert them to Judaism. If 
a Christian slave had been illegally acquired by a Jew, and the 
matter had been disclosed to the authorities by the slave, he was to 
be emancipated. Those guilty of converting a slave were to be 
condemned to capital punishment and confiscation of property. 
This law represented a milder approach to the problem than that 
traditionally adopted by the authorities. Absolute prohibition of 
acquisition and possession of Christian slaves by Jews had been in 
force, theoretically, since the reign of Constantine the Great, but 
our law recognized the legality of one type of such acquisition and 
possession. Theodosius II was probably influenced, in this matter, 
by the similarly limited permission granted by Honorius on 6 No
vember 415 (see above, No. 42), in response, probably, to a re
quest presented by representatives of Jewish communities in the 
West. He was also undoubtedly influenced by the difficulties in
volved in implementing the absolute prohibition; there is enough 
evidence to prove that Jews kept Christian slaves throughout the 
fourth century, despite all interdictions, and the case of Gamaliel 
VI in 415 seems to have been unexceptional. 

The summary of this law in the Antiqua Summaria is erroneous 
in its first part, which repeated the absolute prohibition on posses
sion of Christian slaves by Jews; its second part, however, which 
transmitted an interdiction on acquisition by Jews of such slaves in 
dowry, derived undoubtedly from the orignal interdiction on their 
acquiring such slaves through gift. 
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Justinian's editors maintained the original interdiction on the 
acquisition of Christian slaves in dowry, and expanded it to cover 
all types of acquisition. They omitted, however, the explicit per
mission to possess Christian slaves which was included in the origi
nal law. The rephrased text conformed, in this way, to the absolute 
prohibition attributed to Constantine the Great (see above, No. 
11). 

Codex Theodosianus, 16:9:4, ed. Mommsen, pp. 896-897 

IDEM AA.* MONAXIO* P(RAEFECTO) P(RAETORI)0 

Iudaeus servum Christianum nec conparare debebit nec largitatis titulo 
consequi. Qui non hoc observaverit, dominio sibi petulanter adquisito 
careat, ipso servo, si quod fuerit gestum sua sponte duxerit publican-

5 dum, pro praemio libertate donando. Verum ceteros, quos rectae 
religionis participes constitutos in suo censu nefanda superstitio iam 
videtur esse sortita vel deinceps hereditatis* seu fideicommissi* nomine 
fuerit consecuta, sub hac lege possideat, ut eos nec invitos nec volentes 
caeno propriae sectae confundat, ita ut, si haec forma fuerit violata, 

io sceleris tanti auctores capitali poena proscribtione comitante plectantur. 
DAT. IIII ID. APRIL. CONSTANTIN(0)P(OLI) HONOR(IO) Α. XI ET CON

S T A N T S V. C. II CONSS.* 

THE SAME TWO AUGUSTI1 TO MONAXIUS,2 PRAEFECTUS PRAETORIO 
A Jew should not buy 3 a Christian slave nor acquire him in a gift. If 
anyone should not observe this, he shall forfeit the ownership impu
dently acquired, while the slave shall be granted liberty as reward, if 
he should willingly cause the deed to be publicly known. The others, 
however, who partake in the right religion and are held under the 
rule of the nefarious superstition, which appears to have acquired 
them in the past, or should acquire them hereafter, in inheritance 4 

or in fideicommissum,5 shall be possessed by it on this condition, 
that it shall not corrupt them with the filth of its proper sect, to their 
will or against their will. If this rule should be violated, therefore, 
the instigators of such a crime shall be punished by capital punish
ment and in addition by confiscation. 
GIVEN ON THE FOURTH DAY BEFORE THE IDES OF APRIL AT CONSTANTI
NOPLE, IN THE CONSULATE OF HONORIUS AUGUSTUS FOR THE ELEVENTH 
TIME AND CONSTANTIUS THE MOST RENOWNED FOR THE SECOND TIME. 6 

2 7 8 



4 4 POSSESSION OF CHRISTIAN SLAVES 

Codex Justinianus, 1:10:1, cd. Kriiger, p. 62 

IMP. CONSTANTIUS A. AD EVAGRIUM 

Iudaeus servum Christianum nec comparare debebit nec largitatis vel 
alio quocumque titulo consequatur. Quod si aliquis Iudaeorum man-
cipium vel Christianum habuerit vel sectae alterius seu nationis 

s crediderit ex quacumque causa possidendum et id circumciderit, non 
solum mancipii damno multetur, verum etiam capitali sententia 
puniatur, ipso servo pro praemio libertate donando. 
D. ID. AUG. CONSTANTINOPOLI CONSTANTIO II ET CONSTANTE CONSS. 

T H E EMPEROR C O N S T A N T I U S A U G U S T U S TO EVAGRIUS 

A Jew should not buy a Christian slave nor acquire him in gift or 
under any other title. For if anyone of the Jews shall have a Chris
tian slave, or shall consider it right for whatever reason to possess a 
slave of another sect or nation, and he shall circumcise him, he shall 
not only be punished by the loss of the slave, but he shall also suffer 
capital punishment, while that same 7 slave shall be given liberty as 
reward. 
G I V E N O N T H E IDES OF A U G U S T AT C O N S T A N T I N O P L E , IN T H E C O N S U L A T E 

O F C O N S T A N T I U S FOR T H E S E C O N D T I M E , A N D OF C O N S T A N S . 

NOTES 

1. Honorius and Theodosius II. 
2. Flavius Monaxius was Prefect of the City of Constantinople in the years 

408-409, Praefectus Praetorio of the East in 414 and again in 416-420. See W. 
Ensslin, PW, 1:31, 1933, s.v. Cols. 75 -76; Haehling, p. 83; PLRE, II, s.v. 

3. Buy: on the difference between 'comparare' and 'consequi' see No. 11, n. 
10. 

4. "Inheritance" refers to inheriting all the deceased's property under the 
'ius civile', whether under a valid will or without a will. 

5. The term 'fideicommissum' designated a form of inheritance in which the 
inheritor directed the heir to transfer some of the inheritance, or all of it, to a third 
party. See R. Leonhard, PW, 1:12, 1909, s.v. Fideicommissum, Cols. 2272-2275. 

6. Given . . . time: 10 April 417. 
7. Same: the addition of 'ipso' is typical of the editing of the laws received 

from the 16th Book of Codex Theodosianus by Justinian's editors. See Honoro, p. 
221. 

279 



THE LAWS 

BIBLIOGRAPHY 
Godefroy, VI:1, p. 273; Juster, II, pp. 74, 75 n. 3; Seeck, Regesten, p. 335; 

Seaver, p. 73; Demougeot , "Honorius," p. 278; Langenfeld, pp. 94-97. 

45 
Employment of Jews in the Public Service 

Honorius (with Theodosius II) 
10 March 418 

This law, given by Honorius in his name and in that of Theodosius 
II on 10 March at Ravenna, was addressed to Palladius, Praefectus 
Praetorio of Italy. Its text has been preserved in Codex Theodosia-
nus (CTh 16:8:24). 

It determined the limits of the employment of Jews in public 
service offices. Three of its branches, Executive Agents, Palatins, 
and the Military Service, were designated as entirely closed to the 
Jews. Jews serving as Executive Agents or Palatins at the time that 
the law was passed were allowed to terminate their career on its 
statutory term, while those serving in the Military Service were to 
be immediately discharged. The legislator allowed the Jews to 
practice freely as lawyers and to serve in municipal offices. 

This law indicates that at that time Jews were still serving in the 
three branches to be closed to them, and that no previous interdic
tion on recruitment of Jews to the central government existed by 
that time. The law issued on 22 April 404 (see above, No. 33) is to 
be interpreted, accordingly, as dealing with a specific case of delin
quent Jewish and Samaritan Executive Agents, rather than as a 
general interdiction to serve in this branch of the bureaucracy 
imposed on all Jews and Samaritans. It seems that the employment 
opportunities in the court for Jews were not seriously diminished 
even after the issue of the law of 14 November 408 (CTh 16:5:42), 
which forbade the employment of non-Orthodox in the court (i.e., 
in Palatine offices), for that law was directed against heretics 
rather than against Jews. Some historians adduce Jerome's com
mentary to Zs.L:2-3, written in 408-410, as proof that Jews were 
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not a l l owed to serve in the Military Service before 4 0 8 , 1 but this 
conc lus ion is not supported by the e v i d e n c e , for J e r o m e referred 
to the d i sappearance of Jewish armies after the destruct ion of the 
T e m p l e , and of fered an al legorical interpretat ion to the term 

UPK, which h e interpreted as "a man learned in law." 2 

Codex Theodosianus, 16:8:24, ed. Mommsen, p. 893 

IDEM AA * PALLADIO* P(RAEFECTO) P(RAETORI)0 

In Iudaica superstitione viventibus adtemptandae de cetera militiae 
aditus obstruatur. Quicumque igitur vel inter agentes in rebus vel inter 
palatinos* militiae sacramenta sortiti sunt, percurrendae eius et legitimis 

5 stipendiis* terminandae remittimus facultatem, ignoscentes facto potius 
quam faventes, in posterum vera non liceat quod in praesenti paucis 
volumus relaxari. Illos autem, qui gentis huius perversitati devincti ar-
matam probantur adpetisse militiam, absolvi cingulo* sine ambiguitate 
decernimus, nullo veterum meritorum patrocinante suffragio. Sane 

io Iudaeis liberalibus studiis institutis exercendae advocationis* non 
intercludimus libertatem et uti eos curialium munerum honore permit-
timus, quern praerogativa natalium et splendore familiae sortiuntur. 
Quibus cum debeant ista sufficere, interdictam militiam pro nota* non 
debent aestimare. 

15 DAT. VI ID. MART. RAV(ENNAE) HONOR(IO) XII ET THEOD(OSIO) VIII A A. 

CONSS.* 

THE SAME TWO AUGUSTI3 TO PALLADIUS,4 PRAEFECTUS PRAETORIO 
The entrance to the State Service shall be closed from now on to those 
living in the Jewish superstition who attempt to enter it. We concede 
therefore to all those who took the oath of the Service, either among 
the Executive Agents or among the Palatins, 5 the opportunity to 
terminate their service on its statutory term, 6 suffering the deed rather 
than encouraging it, though what we wish to be alleviated at present to 
a few shall not be permitted in the future. As for those, however, who 
are subject to the perversity of this nation and are proven to have 
entered the Military Service, we decree that their military belt 7 shall be 
undone without any hesitation, and that they shall not derive any help 
or protection from their former merits. Nevertheless, we do not ex
clude Jews educated in the liberal studies from the freedom of practic
ing as advocates, 8 and we permit them to enjoy the honour of the curial 
liturgies, which they possess by right of their birth's prerogative and 

281 



THE LAWS 

their family's splendor. Since they ought to be satisfied with these, they 
should not consider the interdiction concerning the State Service as a 
mark of infamy. 9 

GIVEN ON THE SIXTH DAY BEFORE THE IDES OF MARCH AT RAVENNA, IN 
THE CONSULATE OF THE TWO AUGUSTI, HONORIUS FOR THE TWELFTH 
TIME AND THEODOSIUS FOR THE EIGHTH. 1 0 

NOTES 
1. Consult Juster, II, p. 277; Seaver, p. 58. 
2. See Jerome, Commentaria in Esaiam, II, i i i :2-3, ed. M. Adriaen, 

CCSL, LXXIII, 1963, pp. 43 -44 . 
3. Augusti: Honorius and Theodosius II. 
4. Flavius Iunius Quadratus Palladius, Praefectus Praetorio of Italy from 

415 (or 416) to 421. See AE, 1928, No. 80; W. Ensslin, PW, 1:36:2, 1949, s.v., 
Cols. 220-221; PLRE, II, s.v. 

5. The 'Palatini' mentioned in this law were the employees of the two 
financial departments in the Imperial court: 'sacrae largitiones' (formerly the 'fis-
cus') and the 'res private'. They were quite distinct from the 'scholae palatinae', 
elite units of mounted guards, usually of German origin, for our law dealt sepa
rately with Jews serving in the Military Service; this clause was concerned, there
fore, with Jews employed in the Civil Service. The term 'Palatini' did not cover, 
however, all the employees of the civil administration, for our law referred sepa
rately to the Executive Agents, whose sphere of action comprised mainly civil 
matters, despite the military origin and the semi-military organization of their de
partment. See W. Ensslin, PW, 1:36:1, 1943, s.v. Palatini, Cols. 2529-2560; Stein, 
I, p. 114. The term 'Palatini' appears in the Midrashic literature in Hebrew trans
cription. See , for example, the statement "Although the Kehat family was Palatini, 
nevertheless when they came to carry the ark they carried it like slaves" (Num. R., 
5:8, Wilna ed. 1886/87, p. 33). 

6. Statutory term: the term 'legitimum stipendium', originally the military 
service year beginning on 1 March, designated the statutory length of service, 
divided into years of service. Because of its military origin it was chosen in calculat
ing the length of service of the Executive Agents. See, for instance, CTh 6:27:14 
from 404, CTh 6:27:16 from 413, CTh 6:27:19 from 417, and CTh 6:27:22 from 428. 
It was gradually extended to other State employees with the progressive adoption 
of military terminology and ideas by the civil administration. See, for example, CTh 
6:26:11 from 397, CTh 6:26:16 from 410(?), and CTh 6:26:17 from 416 (see above, 
No. 15). For other meanings of the term 'stipendium' consult S. Schlossmann, 
"Stipendium," ALL, XIV (1906), pp. 211-219. 

7. Military belt: see above, No . 41, n. 7. Jewish sources know this term in 
its Greek translation and transmit it in Hebrew transcription, as ^JIT. They 
also use the metaphor of undoing military belts as a symbol of demotion. See, for 
example, Leviticus R., 13:2: "He loosened their belt, as it is written 'He looseth the 
bond of kings' " (Leviticus Rabba, Wilna ed. 1886/87, p. 36). 
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8. Advocates: Lawyers authorized by the State were organized like a civil 
service department (militia togata), and they alone were able to practice at the 
courts to which they were accredited. They were not paid by the State, but their 
privileges, their organization and their socio-political status were of a distinct civil 
service character. See: Stein, I, pp. 71 -72 . On a Jewish lawyer mentioned in an 
inscription from Zippori see Y. Dan , "Cultured Liberal Professionals in the Cities 
of Eretz-Israel in the Byzantine Period," Cathedra, VIII (1978), pp. 115-116 (in 
Hebrew); M. Schwabe, "The Zippori Synagogue Inscription," D. Yellin Jubilee 
Volume, Jerusalem 1934/35, pp. 100-112 (in Hebrew). If the Greek term 
παράκλητος is rendered by the Aramaic word ΠΏΓΗΏ, we have another Jewish 
lawyer by the name of Jeshua in the inscription from the synagogue of Hirbbeth 
Sussia. See J. Naveh, On Stone and Mosaic—The Aramaic and Hebrew Inscriptions 
from Ancient Synagogues, Tel Aviv 1978, p. 118. 

9. Mark of infamy: compare 'nota etiam denegati honore perstrictus', "in
jured by the infamy in that he was refused the office" (Valerius Maximus, Facta et 
Dicta Memorabilia, VII:3:6, ed. C. Kempf, Leipzig 1888, p. 342). 

10. Given . . . eighth: 10 March 418. 

BIBLIOGRAPHY 
Godefroy, VI:1, pp. 264-265; Juster, II, pp. 254, 263, 278; Seeck, Regesten, 

p. 336; Seaver, p. 58; Demougeot , "Honorius," p. 278. 

46 
Protection of Jews and Synagogues 

(Honorius with) Theodosius II 
6 August 420 

This law, given by Theodosius II in his name and in that of Hono
rius on 6 August 420 at Constantinople, was addressed to Philip-
pus, Praefectus Praetorio of Illyricum. Its text has been preserved 
in Codex Theodosianus (CTh 16:8:21), whence it was copied un
altered into Codex Justinianus (CJ 1:9:14). 

The law's subscription dates it to 6 August 412—Honorius' 
ninth consulate and Theodosius II's fifth—but this date does not 
accord with the chronology of the Illyrian prefecture. In 412 the 
office of Praefectus Praetorio of Illyricum was in the hands of 
Leontius, while Philippus served in this office in 421, perhaps as 
early as 420. This law should be dated, consequently, on the pro-
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sopographical information supplied by the inscription. The errone
ous date given by Theodosius' editors can be explained on the 
assumption that their source supplied an abbreviated inscription, 
such as 'ipso Aug. V i l l i , et qui fuerit nuntiatus'; it recorded Theo-
dosius IFs ninth consulate but omitted his name, and referred to 
the third consulate of Constantius III in the West, which was never 
recognized in the East, with the formula usually employed when a 
consul's name was either unknown or not recognized. The editors 
could identify this ninth consulate either with that of Honorius 
(412) or with that of Theodosius II (420), and they have chosen, 
mistakenly, the first alternative. They have consequently supple
mented the subscription by Theodosius' corresponding consulate. 
Godefroy and Juster dated this law to 418, while Demougeot tends 
to accept the traditional date of 412. 

The legislator extended his protection to Jews persecuted be
cause of their religion, and prohibited the damaging and burning 
of their synagogues. At the same time he warned the Jews to 
beware lest their sense of security lead them to commit acts injuri
ous to the Christian cult. 

This law seems to express the government's reaction, albeit late, 
to the attacks directed against Jews and synagogues in several 
provinces during the preceding decade, such as in Edessa in the 
years 411-412 and in Alexandria in 414. 

Codex Theodosianus, 16:8:21, ed. Mommsen, p. 892 

IDEM AA * PHILIPPO P(RAEFECTO) P(RAETORI)0 PER ILLYRICUM 

Nullus tamquam* Iudaeus, cum sit innocens, obteratur nec expositum 
eum ad contumeliam religio qualiscumque perficiat.* Non passim* 
eorum synagogae vel habitacula concrementur vel perperam sine ulla 

5 ratione laedantur, cum alioquin, etiam si sit aliquis sceleribus implicatus, 
idcirco tamen iudiciorum vigor iurisque publici tutela videtur in medio 
constituta, ne quisquam sibi ipse permittere valeat ultionem. Sed ut hoc 
Iudaeorum personis* volumus esse provisum, ita illud quoque monen-
dum esse censemus,* ne Iudaei forsitan insolescant elatique sui 

ίο securitate quicquam praeceps in Christianae reverentiam cultionis* ad-
mittant. 
DAT. VIII ID. AUG. CONSTANT(INO)P(OLI) HONOR(IO) Villi ET 

THEOD(OSIO) V AA. CONSS.* 
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4 6 PROTECTION OF JEWS AND SYNAGOGUES 

THE SAME TWO AUGUSTI TO PHILIPPUS, PRAEFECTUS PRAETORIO IN 
ILLYRICUM 
No one shall be destroyed for being a Jew, 2 though innocent of 
crime, nor shall any religion whatsoever execute him while he is 
exposed to contumely. 3 Their synagogues and habitations shall not 
be indiscriminately 4 burnt up, nor wrongfully damaged without any 
reason. For even if someone is entangled by his crimes, the vigour 
of the courts and the protection of public law appear to have been 
instituted in our midst for that very reason, that no one shall have 
the power to permit himself to take vengeance. But, just as we wish 
to provide in this law for all the Jews, 5 we order 6 that this warning 
too should be given, lest the Jews grow perchance insolent, and 
elated by their security commit something rash against the reverance 
of the Christian cult. 7 

GIVEN ON THE EIGHTH DAY BEFORE THE IDES OF AUGUST AT CONSTANTI
NOPLE, IN THE CONSULATE OF THE TWO AUGUSTI, HONORIUS FOR THE 
NINTH TIME AND THEODOSIUS FOR THE FIFTH. 8 

Codex Justinianus, 1:9:14, ed. Kriiger, p. 62 

IDEM AA. PHILIPPO PP. 

Nullus tamquam Iudaeus, cum sit innocens, obteratur nec expositum 
eum ad contumeliam religio qualiscumque perficiat: non passim eorum 
synagogae vel habitacula concrementur vel perperam sine ulla ratione 

s laedantur, cum alioquin, etiam si sit aliquis sceleribus implicitus, idcirco 
tamen iudiciorum vigor iurisque publici tutela videtur in medio con-
stituta, ne quisquam sibi ipse permittere valeat ultionem. Sed ut hoc 
Iudaeorum personis volumus esse provisum, ita illud quoque monendum 
esse censemus, ne Iudaei forsitan insolescant elatique sui securitate quic-

IO quam praeceps in Christianae reverentiam cultionis admittant. 
D. VIII ID. AUG. CONSTANTINOPOLI HONORIO Villi ET THEODOSIO V AA. 

CONSS. 

NOTES 
1. Augusti: Honorius and Theodosius II. 
2. For being a Jew: on the use of 'tamquam' to express crime, charge or 

suspicion see C. E. Bennet , "Die mit tamquam und quasi eingeleiteten Substan-
tivsatze," ALL, XI (1890), pp. 405-417. See in particular Pliny's letter to Trajan, 
where he referred to people accused of being Christians: 'Interim [in] iis qui ad me 
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tamquam Christiani deferebantur, hunc sum secutus modum'. "Meanwhile I treated 
in this way those that were accused before me for being Christians." See Epistulae, 
X:96:2, ed. R. A . B. Mynors, Oxford 1963, p. 338. 

3. Contumely: this reading is awkward and difficult, both because of the 
extreme severity of the deeds attributed to the persecutors of the Jews—'perficere', 
"to destroy," and Obterere', "to execute"—and because of the awkward and prob
lematical connection between 'perficere' and 'expositum eum ad contumeliam', for 
'contumelia' is the lighter type of injury—'iniuria'—which does not entail a body 
injury. See Eugraphius, Commentum Terentii, Heauton Timorumenos, 111:3, ed. P. 
Wessner, Leipzig 1908, p. 185; Thesaurus Linguae Latinae, Leipzig 1906, s.v. Con
tumelia, Cols. 799-803 . Our text is probably corrupt, and should be emended, 
according to Mommsen, by correcting 'perficiat' to 'proiciat'. Indeed, some of the 
manuscripts of Codex Justinianus have here 'proficiat', which is meaningless, and 
seems to be a corruption of 'proiciat'. Mommsen's emendation has the merit of 
maintaining the correspondence between 'innocens', "innocent," and 'expositus', 
"sincere," "frank," as well as of replacing the connection between 'expositus' and 
'ad contumeliam' by the much better one of 'proicere' and 'ad contumeliam'. This 
emendation entails a milder sense of 'obterere', corresponding to 'proicere . . . ad 
contumeliam', such as "oppress," "persecute", "disgrace." The emended text 
should be translated, therefore, as follows: "No one shall be persecuted for being a 
Jew, though innocent of crime, nor shall any religion whatsoever oppress one who 
acts openly." 

4. Indiscriminately: this post-Classical meaning is better than "everywhere," 
for it corresponds to 'sine ulla ratione' in the text. Compare a similar employment 
by Lactantius: 'hunc puto . . . effudisse hoc passim'. "I believe . . . that he said this 
without weighing his words," Divinae Institutions, 3:9:5, ed. S. Brandt, CSEL, 
XIX, 1890, p. 199. 

5. All the Jews: the legislator emphasized, by the use of the word 'perso-
nae', that the law was to provide personal protection to every Jew. 

6. Order: see above, No . 42, n. 5. 
7. The word 'cultio' did not have this sense in the Classical sources, but 

possessed it in Christian sources. Several manuscripts of Codex Justinianus transmit 
the correct reading, and the Basilica has here θρησκείας, an obvious translation of 
'cultio'. This term was so rare that several manuscripts of both Codex Theodosianus 
and Codex Justinianus transmit the corrupted reading 'ultionis' in place of 'cultio-
nis', with the result that the entire sentence acquires a new meaning and with the 
additional necessity to change 'Christianae' to 'Christianam'. 

8. Given . . . fifth: 6 August 412. 

BIBLIOGRAPHY 
Godefroy, VI: 1, pp. 261-262; Juster, I, p. 464 n. 3; Seeck, Regesten, pp. 25-

26, 345; Browe, p. 115; Seaver, pp. 7 0 - 7 1 ; Demougeot , "Honorius," p. 285. 
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4 7 POLICY ON SYNAGOGUES 

47 
Policy on Synagogues 

(Honorius with) Theodosius II 
15 February 423 

This law, given by Theodosius II in his name and in that of Hono
rius on 15 February 423 at Constantinople, was addressed to As-
clepiodotus, Praefectus Praetorio of the East. Its text has been 
preserved in Codex Theodosianus (CTh 16:8:25). Another law, 
affirming the duty of the churches to repair roads and bridges, and 
addressed to Asclepiodotus on the same day, has been preserved 
in CTh 15:3:6, copied in CJ 11:75:4, and edited in CJ 1:2:7. While 
it is still doubtful whether we should consider it as the second part 
of our law, as maintained by Seeck, the concurrence of both laws 
may be taken as an indication that Asclepiodotus treated favorably 
the non-Christian elements of the population. 

The legislator established three rules to be applied in regard to 
synagogues: (a) it was forbidden to occupy synagogues or to put 
them on fire; (b) the Jews should be granted places for the con
struction of new synagogues to replace those seized from them and 
consecrated as churches, and they should be indemnified for votive 
offerings seized and consecrated to Christian cult; (c) it was forbid
den to construct new synagogues, and the existing synagogues 
should be kept in their actual state. 

The Syrian version of the Life of Symeon Stylites recounted that 
when this law was promulgated in the East, accompanied by Ascle
piodotus' edict, it provoked a sharp reaction on the part of militant 
Christians, who asked Symeon to lead the opposition to the mea
sures enunciated in this law. The opposition proved strong enough 
to prevent their application in the East and to apply pressure on 
the court to have them rescinded. The court was under pressure 
from the Jews at the same time, and the same source testified that 
they enjoyed the support of Asclepiodotus and did not hesitate to 
use bribes as well. They seem to have been successful, for the 
measures imposed by our law were reaffirmed by a second law 
after a delay of less than two months (see below, No. 48). The 
renewed sense of urgency in the State's protection for synagogues 
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was probably m o t i v a t e d by the v io lent attacks perpetrated against 
synagogues in Syria, Pa les t ine , and Trans-Jordan by Bar-Sauma 
and his fo l lowers in the years 4 1 9 - 4 2 2 , and which are amply docu
m e n t e d in this saint's b iography. 

Codex Theodosianus, 16:8:25, ed. Mommsen, pp. 893-894 

IDEM ΑΑ.· ASCLEPIODOTO* P(RAEFECTO) P(RAETORI)0 

Placet in posterum nullas omnino synagogas Iudaeorum vel auferri pas
sim vel flammis exuri et si quae sunt post legem* recenti molimine vel 
ereptae synagogae vel ecclesiis vindicatae aut certe venerandis mysteriis 

5 consecratae, pro his loca eis, in quibus possint extruere, ad mensuram 
videlicet sublatarum, praeberi. Sed et donaria si qua sunt sublata, 
eisdem, si necdum sacris mysteriis sunt dedicata, reddantur, sin 
redhibitionem consecratio veneranda non sink, pro his eiusdem quan-
titatis pretium tribuatur. Synagogae de cetero nullae protinus extruan-

1 0 tur, veteres in sua forma* permaneant. 
DAT. XV KAL. MART. CONSTANT(INO)P(OLI) ASCLEPIODOTO ET 

MARINIANO CONSS.* 

T H E SAME T W O A U G U S T I 1 TO A S C L E P I O D O T U S , 2 PRAEFECTUS PRAETORIO 

It seems right that in the future none of the synagogues of the Jews 
shall either be indiscriminately seized or put on fire. If there are 
some synagogues that were seized or vindicated to churches or in
deed consecrated to the venerable mysteries in a recent undertaking 
and after the law was passed, 3 they shall be given in exchange new 
places, on which they could build, that is, to the measure of the 
synagogues taken. Votive offerings as well, if they are in fact seized, 
shall be returned to them provided that they have not yet been 
dedicated to the sacred mysteries; but if a venerable consceration 
does not permit their restitution, they shall be given the exact price 
for them. No synagogue shall be constructed from now on, and the 
old ones shall remain in their state. 4 

G I V E N O N T H E F I F T E E N T H D A Y BEFORE T H E C A L E N D S OF MARCH AT 

C O N S T A N T I N O P L E , IN T H E C O N S U L A T E OF ASCLEPIODOTUS A N D 

M A R I N I A N U S . 5 
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NOTES 
1. Augusti: Honorius and Theodosius II. 
2. Asclepiodotus: uncle of Empress Eudocia, Praefectus Praetorio of the 

East in the years 423-425. See Haehling, p. 84; PLRE, II, s.v.; O. Seeck, PW, 1:4, 
1896, s.v., Col. 1637. 

3. After the law was passed: the reference is to the law of 6 August 420 
which granted protection to synagogues (see above, No. 46). Godefroy and 
Mommsen identify it, on the other hand, with the law passed on this subject by 
Theodosius, Arcadius, and Honorius on 29 September 393 (see above, No . 21). 

4. State: the term 'mensura' here has a wider meaning than just "form," 
"appearance," and should be translated as "state," "condition." Compare a similar 
use in 4uti munera, quae assiforana appellantur, in sua forma maneant', "that the 
games called games of one Ass shall remain in their present condition." See C/L, 
II, No . 6278, 1. 29. Compare also the analogous use of the term 'figura' in law No. 
62 (see there n. 10). 

5. Given . . . Marinianus: 15 February 423. 

BIBLIOGRAPHY 
Godefroy, VI: 1, pp.265-266; C. C. Torey, "The Letters of Simeon the 

Stylite," Journal of the American Oriental Society, X X (1899), pp. 253-257; H. 
Lietzmann & H. Hilgenfeld, "Das Leben des heiligen Symeon Stylites," TUGAL, 
XXXII , 1908, pp. 175, 246-248; Juster, I, pp. 465-466; Seeck, Regesten, p. 349; F. 
Nau, "Deux episodes de l'histoire juive sous Theodose II (423 et 438) d'apres la 
Vie de Barsauma le Syrien," REJ, LXXXIII (1927), pp. 186-193; Browe, p. 116; 
Seaver, p. 74; Demougeot , "Theodose II," pp. 95 -96; Reichardt, p. 37. 

48 
Policy towards Jews, Pagans, and Heretics 

(Honorius with) Theodosius II 
9 April 423 

This law, g iven by T h e o d o s i u s II in his n a m e and in that of 
H o n o r i u s o n 9 Apri l 423 at Cons tant inop le , w a s addressed to 
A s c l e p i o d o t u s , Praefectus Praetorio of the East . Its text has 
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been preserved in four fragments, all of them in Codex Theodo-
sianus. Their order in the original law can be reconstructed, on 
the basis of the Theodosian formulae "and other matters" and 
"after other matters," as well as on grounds of their subject 
matter, as follows: 

(A) CTh 16:8:26. This fragment ended with "and other mat
ters." It contained the preamble and the first part of the legislation 
concerning the Jews. 

(B) CTh 16:9:5. This fragment opened with "after other mat
ters" and terminated with "and other matters." It dealt with the 
Jews. 

(C) CTh 16:10:22. It opened with "after other matters" and 
terminated with "and other matters." It concerned the pagans. 

(D) CTh 16:5:59. This fragment opened with "after other mat
ters." It dealt with heretics. 

Only the last sentence of CTh 16:5:59 was received into Codex 
Justinianus (CJ 1:9:16). The legislator reaffirmed the law of 15 
February (see above, No. 47), and prohibited attacks against Jews 
as well as occupation and putting synagogues on fire. He also 
renewed the prohibition on the circumcision of Christians and on 
the purchase of Christian slaves by Jews. The clauses that referred 
to pagans and heretics reaffirmed the exisiting interdictions in their 
regard. 

Our law, together with the Syrian version of the biography of 
Symeon Stylites, throws some light on the struggle that preceded 
the publication of this law. Militant Christians reacted sharply to 
the law of 15 February, and tried to obtain its repeal, but were 
outmaneuvered by the Jews, who were able to exert influence in 
the court through bribery and the help of Asclepiodotus, and fi
nally obtained the confirmation of that law. The legislator af
firmed, in effect, that he confirmed it in response to the "supplica
tions" of the Jews. The insulting language adopted in their regard, 
like the reference to the interdictions obligatory on the Jews, the 
pagans, and the heretics should be seen, probably, as a diversory 
measure, intended to soften the expected negative reaction of the 
militant Christians to this law, which was, in essence, favourable to 
the Jews. 

Justinian's editors selected only the prohibition on circumcision 
of Christians from this law. 
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Codex Theodosianus, 16:8:26, ed. Mommsen, p. 894 

IDEM ΑΑ.· ASCLEPIODOTO P(RAEFECTO) P(RAETORI)0 

Nota sunt adque omnibus divulgata nostra maiorumque decreta,* 
quibus abominandorum paganorum, Iudaeorum etiam adque haeretico-
rum spiritum audaciamque conpressimus. Libenter tamen repetendae 
legis occasionem* amplexi Iudaeos scire volumus, quod ad eorum 
miserabiles preces nihil aliud sanximus, quam ut hi, qui pleraque incon-
sulte sub praetextu venerandae Christianitatis admittunt, ab eorum 
laesione persecutioneque temperent utque nunc ac deinceps synagogas 
eorum nullus occupet, nullus incendat. Tamen ipsi Iudaei et bonorum 
proscribtione et perpetuo exilio damnabuntur, si nostrae fidei hominem 
circumcidisse eos vel circumcidendum mandasse constiterit. Et cetera. 
DAT. V ID. APRIL. CONSTANTINOP(OLI) ASCLEPIODOTO ET MARINIANO 

CONSS.* 

THE SAME TWO AUGUSTI1 TO ASCLEPIODOTUS, PRAEFECTUS PRAETORIO 
Known and divulged to all are our decrees 2 and those of our ancestors, 
in which we suppressed the arrogance and the audacity of the abomin
able pagans, as well as of the Jews and the heretics. We want the Jews 
to know, however, that we take with pleasure the occasion 3 of the 
repetition of the law, and in answer to their pitiful supplications we 
have but legislated that those who usually commit wrong unadvisedly 
under cover of the venerable Christianity, shall abstain from injuring 
and persecuting them, and that from now on no one shall occupy their 
synagogues, and no one shall set them on fire. However, these Jews 
shall be condemned to confiscation of property as well as to perpetual 
exile, if it shall be established that they have circumcised a man of our 
Faith or ordered him to be circumcised. And other matters. 
GIVEN ON THE FIFTH DAY BEFORE THE IDES OF APRIL AT CONSTANTI
NOPLE, IN THE CONSULATE OF ASCLEPIODOTUS AND MARINIANUS.4 

Codex Theodosianus, 16:9:5, ed. Mommsen, p. 897 

IDEM AA. ASCLEPIODOTO P(RAEFECTO) P(RAETORI)0 

Post alia: Christiana mancipia Iudaeorum nemo audeat comparare. 
Nefas enim aestimamus religiosissimos famulos impiissimorum emp-
torum inquinari dominio. Quod si quis hoc fecerit, statutae poenae abs
que omni erit dilatione obnoxius. Et cetera. 
DAT. V ID. APRIL. CONSTANT(INO)P(OLI) ASCLEPIODOTO ET MARINIANO 

CONSS. 
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T H E SAME T W O A U G U S T I T O ASCLEPIODOTUS, PRAEFECTUS PRAETORIO 

After other matters: None of the Jews shall dare to buy Christian 
slaves. For we consider execrable that the most religious slaves be 
defiled by the mastery of the most impious buyers. If someone shall 
do it, he shall be subjected to the statutory punishment without any 
delay. And other matters. 
G I V E N O N T H E FIFTH D A Y BEFORE T H E IDES OF APRIL AT C O N S T A N T I 

N O P L E , IN T H E C O N S U L A T E OF ASCLEPIODOTUS A N D M A R I N I A N U S . 

Codex Theodosianus, 16:10:22, ed. Mommsen, p. 904 

IDEM AA. ASCLEPIODOTO P(RAEFECTO) P(RAETORI)0 

Post alia: Paganos qui supersunt, quamquam iam nullos esse credamus, 
promulgatarum . . . iam dudum praescripta conpescant. Et cetera. 
DAT. V ID. APRIL. CONST(ANTINO)P(0)L(I) ASCLEPIODOTO ET 

5 MARINIANO CONSS. 

T H E SAME T W O A U G U S T I TO ASCLEPIODOTUS, PRAEFECTUS PRAETORIO 

After other matters: The remaining pagans, although we would like 
to believe that there are none, shall be restrained by the regula
tions . . . promulgated a long time ago. And other matters. 
G I V E N O N T H E FIFTH D A Y BEFORE T H E IDES OF APRIL A T C O N S T A N T I 

N O P L E , IN T H E C O N S U L A T E OF ASCLEPIODOTUS A N D M A R I N I A N U S . 

Codex Theodosianus, 16:5:59, ed. Mommsen, p. 876 

IDEM AA. ASCLEPIODOTO P(RAEFECTO) P(RAETORI)0 

Post alia: Manichaei* et Fryges, quos Pepyzitas sive Priscillianistas vel 
alio latentiore vocabulo appellant,* Arriani* itidem Macedonianique* et 
Eunomiani,* Novatiani* ac Sabbatiani* ceterique haeretici sciant 

5 universa sibi hac quoque constitutione denegari, quae illis generalium 
sanctionum interdixit auctoritas, puniendis, qui contra generalium con-
stitutionum interdicta venire temptaverint. 
DAT. V ID. APRIL. CONSTANT(INO)P(OLI) ASCLEPIODOTO ET MARINIANO 

CONSS. 

T H E SAME T W O A U G U S T I TO A S C L E P I O D O T U S , PRAEFECTUS PRAETORIO 

After other matters: Let the Manichaeans, 5 the Frygians which are 
called Pepyzitae or Priscillianists or by another, more secret name, 6 
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the Arians, 7 also the Macedonians 8 and the Eunomians, 9 the 
Novatians, 1 0 the Sabbatians, 1 1 and the other heretics know, that all 
that was forbbiden them by the authority of the general laws is 
denied them by this law too, and that those that shall dare to go 
against what was prohibited by the the general laws should be 
punished. 
GIVEN ON THE FIFTH DAY BEFORE THE IDES OF APRIL AT CONSTANTI
NOPLE, IN THE CONSULATE OF ASCLEPIODOTUS AND MARINIANUS. 

Codex Justinianus, 1:9:16, ed. Kriiger, p. 62 

IDEM AA. ASCLEPIODOTO PP. 

Iudaei et bonorum proscriptione et perpetuo exilio damnabuntur, si 

nostrae fidei hominem circumcidisse eos vel circumcidendum mandasse 

constiterit. 

5 D. V ID. APRIL. CONSTANTINOPOLI ASCLEPIODOTO ET MARINIANO 

CONSS. 

THE SAME TWO AUGUSTI TO ASCLEPIODOTUS, PRAEFECTUS PRAETORIO 
The Jews shall be condemned to confiscation of property as well as 
to perpetual exile, if it shall be established that they have circum
cised a man of our faith or ordered him to be circumcised. 
GIVEN ON THE FIFTH DAY BEFORE THE IDES OF APRIL AT CONSTANTI
NOPLE, IN THE CONSULATE OF ASCLEPIODOTUS AND MARINIANUS. 

NOTES 
1. Augusti: Honorius and Theodosius II. 
2. The decrees, judgments given by the emperor in his judicial capacity, 

were included among his 'constitutiones' and had a certain authority as precedents. 
They were not considered, however, as legally binding on judges in other cases. 
They acquired, nevertheless, a binding power similar to that of the 'edicta impe-
ratorum' if published by the emperor; they became, in this way, formal statements 
of general legal norms based on the emperor's 'ius dicendi'. Our law emphasized 
the binding power of the 'decreta' by insisting on the promulgation element (divul-
gata), thus assimilating them to 'edicta'. Compare, in this context, the famous 
definition: 'Sed et quod principi placuit, legis habet vigorem . . . quodcumque igi-
tur imperator per epistulam constituit vel cognoscens decrevit vel edicto praecepit 
legem esse constat; haec sunt, quae constitutiones appellantur'. "But what seems 
right to the Princeps has the power of law . . . therefore anything the Emperor 
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established in an epistle, or decreed in judgment, or ordered in an edict, is certainly 
law; these are what are called 'constitutionesV See Institutiones, 1:2:3:6. 

3. Occasion is the common meaning of 'occasio', and it fits well with the 
use here of the verb 'amplecti'. It is worth noticing, however, that Honorius em
ployed 'occasio' in a law issued in 426 in the more limited sense of passing a law: 
'sive precatio, vel relatio vel lis mota legis occasionem postulaverit', "Or if a peti
tion, report or controversy shall necessitate the passing of a law." See CJ 1:14:3. 
For other meanings of the term 'occasio' in the legal sources consult H. Kriiger, 
"Bemerkungen iiber den Sprachgebrauch der Kaiserkonstitutionen im Codex Justi-
nianus," ALL, XI (1900), pp. 463-467. 

4. Given . . . Marinianus: 9 April 423. 
5. Manichaeans: on the remarkable diffusion of the Manichaeans through

out the East, in Mesopotamia, Syria, Palestine, Egypt, Asia Minor, and Constanti
nople, see G. Bardy, DTC, IX, 1926, s.v. Manichiisme, pp. 1864-1867; J. Jarry, 
"Le manicheisme en Egypte Byzantine," Bulletin de I'institut frangais d'archeologie 
de Caire, LXVI (1968), pp. 121-137. For the restrictions on their diffusion in the 
West consult P. Brown, "The Diffusion of Manichaeans in the Roman Empire," 
JRS, LIX (1969), pp. 92-103 . 

6. Frygians . . . name: the legislator referred to the Montanists, known 
also as Phrygians, or Cataphrygians, after the name of that region in Asia Minor in 
which this sect originated. The name Pepyzitae derived from Pepuza, a small Phry
gian town which became their center in the beginning of the fifth century. The 
reading "Priscillianists" is probably erroneous, caused by copyists' inadvertence, 
for the Priscillianist sect, called after Priscillian, had no connection at all with the 
Montanist heresy. The original reading was probably "Priscillanists" (Priscillanis-
tas), after the "prophetess" Priscilla, who enjoyed among the Montanists a position 
second only to Montanus himself. See Philastrius Brixiensis, Diversarum Hereseon 
Liber, XXI(XLIX) , ed. F. Marx, CSEL, XXXVIII , 1898, p. 26. 

7. The Arian heresy was by that time in evident decline in both parts of the 
Empire, in the East as well as in the West. It was still entrenched among the Gothic 
soldiers, who enjoyed the right to maintain their religious practices and beliefs, and 
who managed occasionally to assist their persecuted co-religionaires. See X. Le 
Bachelet, DTC, I, 1909, s.v. Arrianisme, pp. 1847-1849. 

8. The Macedonians were a splinter heresy that seceded from the Arians in 
the ninth decade of the fourth century. It was called after Macedonius, bishop of 
Constantinople in the years 342-359. Its decline commenced before the end of the 
century. Nestorius closed their last churches in Constantinople and in Cyzicus in 
428, five years after the promulgation of our law, and the last Macedonians re
joined the Orthodox Church. See G. Bardy, DTC, IX, 1926, s.v. Macedonius, pp. 
1464-1478. 

9. Eunomians were an extremist splinter group of the Arians, called after 
Eunomius, bishop of Cyzicus in 360. After 420 it underwent a series of secessions 
which weakened it considerably, and under government persecution it all but disap
peared towards the middle of the fifth century. See L. Abramowski, Reallexikon, 
VI, 1966, s.v. Eunomius, Cols. 936-947; X. Le Bachelet, DTC, I, 1909, s.v. 
Anomeens, pp. 1322-1326. 
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10. Novatians: a contested election to the Roman See in 251 resulted in the 
double election of Cornelius and Novatian, and in the appearance of the Novatian 
heresy. The Novatians adopted a rigorist position in regard to the problem of sin 
and to the possibility of repentance. This sect spread throughout the Empire, 
enjoying—till the early fifth century—the tolerant attitude of the authorities. Inno
cent I (401-417) initiated their persecution in Rome, after 412 they were perse
cuted by Cyril in Alexandria, and Nestorius started persecuting them in Constanti
nople in 428. See F. Amman, DTC, XI , 1932, s.v. Novatien, pp. 816-849. 

11. The Sabbatian sect, led by the converted Jew Sabbatius, seceded from 
the Novatian heresy towards the end of the fourth century. Sabbatius introduced 
several Jewish usages into its customs, such as the celebration of Easter on the date 
of Passover, the fourteenth of Nissan. The Sabbatians were persecuted in Constanti
nople after the early fifth century by both the civil and the ecclesiastical authorities. 
See F. Amman, DTC, XIV, 1939, s.v. Sabbatiens, pp. 430-431 . 

BIBLIOGRAPHY 
Godefroy, VI: 1, pp. 202, 266, 273-274, 328; C. C. Torey, "The Letters of 

Simeon the Stylite," Journal of the American Oriental Society, X X (1899), pp. 2 5 3 -
257; H. Lietzmann & H. Hilgenfeld, "Das Leben des heiligen Symeon Stylites," 
TUGAL, XXXII , 1908, pp. 175, 246-248; Juster, I, pp. 266 n. 5, 465 n. 2; II, pp. 
74 -75; Seeck, Regesten, p. 349; F. Nau, "Deux episodes de l'histoire juive sous 
Theodose II (423 et 438) d'apres la Vie de Barsauma le Syrien," REJ, LXXXIII 
(1927), pp. 186-193; Browe, pp. 118, 121; Seaver, pp. 73-74; Demougeot , 
"Theodose II," pp. 95 -96 ; Langenfeld, pp. 97-100; Reichardt, p. 37. 

49 
Renewed Confirmation of Policy towards Jews, Pagans, 

and Heretics 
(Honorius with) Theodosius II 

8 June 423 

This law, given by Theodosius II in his name and in the name of 
Honorius at Constantinople on 8 June 423, was addressed to As-
clepiodotus, Praefectus Praetorio of the East. Its text has been 
preserved in four fragments in Codex Theodosianus: 

(A) CTh 16:8:27 terminated with "and other matters." It dealt 
with the Jews. 
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(Β) CTh 16:10:23 opened with "after other matters." It dealt 
with the Pagans. 

(C) CTh 16:5:60 terminated with "and other matters." It dealt 
with heretics. 

(D) CTh 16:10:24 opened with "after other matters." It is con
cerned with heretics, protection for Jews and pagans, and it in
cludes the penal and executive clause (sanctio). 

Although the second fragment lacks the formula "and other 
matters," and the third fragment the formula "after other mat
ters," all four fragments derive from one law. All four share iden
tical legislator, addressee, and date. They do not overlap, and the 
fourth fragment terminates an enumeration of heretical sects com
menced in the third fragment. As the fourth fragment contains the 
penal and executive clause, usually found in the concluding parts 
of laws, it should be considered as the concluding paragraph of our 
law, which presents, consequently, a structure identical to that of 
the law of 9 April 423 (see above, No. 48); both dealt with Jews, 
pagans, and heretics in that order. 

The legislator reconfirmed recent legislation on the Jews, re
ferring, undoubtedly, to the laws from 15 February 423 (No. 47) 
and 9 April 423 (No. 48), which reaffirmed both the prohibition 
on constructing new synagogues and the protection extended to 
exisiting synagogues. He commuted the punishment of pagans 
caught sacrificing from capital punishment to exile and property 
confiscation. He also confirmed the prohibitions imposed on the 
various heretical sects, granted his protection to Jews and pa
gans against attacks by Christians, and fixed the amount of com
pensation to be paid for properties plundered at thrice or four
fold their value. He insisted, finally, on the duty of the Imperial 
and the municipal authorities to assure the full implementation 
of this law. 

The considerations, and the circumstances, that motivated this 
legislation hardly two months after the promulgation of the law it 
reaffirmed were probably similar, if not identical, to those that 
decided the legislator on the previous occasion. The implementa
tion of the previous laws seems to have been sabotaged both by 
the authorities entrusted with their execution and by militant 
Christians strong enough to impose their will on the local authori-
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ties. The Court's determination to uphold these limited measures 
of protection in spite of such effective opposition indicates either a 
particularly strong influence exerted by the non-Christians, or a 
commitment to general norms of government largely free of devia
tions and compromises on religious grounds. The threats and the 
prohibitions which the legislator directed at the Jews, the pagans, 
and the heretics should probably be interpreted, again similarly to 
the preceding law, as diversory, intended to give satisfaction to the 
more militant Christians while maintaining the measures previ
ously adopted. 

Justinian's editors (CJ 1:11:6) received only one clause, which 
assured the government's protection to peaceful Jews and pagans 
against Christians, but commuted the punishment imposed for ille
gal seizure of property. While Theodosius II imposed a compensa
tion of thrice and fourfold the value of the property seized, Justin
ian's editors reduced it to twice the value. 

Codex Theodosianus, 16:8:27, cd. Mommsen, p. 894 

IDEM AA.* ASCLEPIODOTO P(RAEFECTO) P(RAETORI)0 

Quae nuper de Iudaeis et synagogis eorum statuimus, firma per-
maneant: scilicet ut nec novas umquam synagogas permittantur ex-
truere nec auferendas sibi veteres pertimescant. Cetera vero vetita in 

s posterum sciant esse servanda, quemadmodum nuper constitutionis 
latae forma declarat. Et cetera. 
DAT. VI ID. IUN. CONSTANTINOP(OLI) ASCLEPIODOTO ET MARINIANO 

CONSS.* 

THE SAME TWO AUGUSTI1 TO ASCLEPIODOTUS, PRAEFECTUS PRAETORIO 
What we legislated recently concerning the Jews and their syna
gogues shall remain in force, namely, that they shall never be per
mitted to build new synagogues, neither shall they dread that the 
old ones shall be seized from them. Let them know, indeed, that the 
other prohibitions should be observed in the future in the manner 
declared by the text of the law recently passed. And other matters. 
GIVEN ON THE SIXTH DAY BEFORE THE IDES OF JUNE AT CONSTANTI
NOPLE, IN THE CONSULATE OF ASCLEPIODOTUS AND MARINIANUS.2 
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Codex Theodosianus, 16:10:23, ed. Mommsen, p. 904 

IDEM AA. ASCLEPIODOTO P(RAEFECTO) P(RAETORI)0 

Post alia: Paganos qui super sunt, si aliquando in execrandis daemonum 
sacrificiis fuerint comprehensi, quamvis capitali poena subdi debuerint, 
bonorum proscriptio ac exilium cohercebit. 

5 DAT. VI ID. IUN. CONSTANTINOPOLI ASCLEPIODOTO ET MARINIANO 

CONSS. 

THE SAME TWO AUGUSTI TO ASCLEPIODOTUS, PRAEFECTUS PRAETORIO 
After other matters: The remaining pagans, if they shall ever be 
caught sacrificing to the execrable demons, althought they should 
have suffered capital punishment, shall be repressed by property 
confiscation and exile. 
GIVEN ON THE SIXTH DAY BEFORE THE IDES OF JUNE AT CONSTANTI
NOPLE, IN THE CONSULATE OF ASCLEPIODOTUS AND MARINIANUS. 

Codex Theodosianus, 16:5:60, ed. Mommsen, ρ 876 

IDEM AA. ASCLEPIODOTO P(RAEFECTO) P(RAETORIO) 

De haereticis omnibus, quorum et errorem execramur et nomen, hoc est 
de Eunomianis Arrianis Macedonianis ceterisque omnibus, quorum 
sectas piissimae sanctioni taedet inserere, quibus cunctis diversa sunt 

5 nomina, sed una perfidia, ilia praecipimus debere servari, quae divi avus 
et pater* nostrae clementiae constituerunt, scituris universis, quod, si in 
eodem furore permanserint, interminatae poenae erunt obnoxii. Et 
cetera. 
DAT. VI ID. IUN. CONSTANT(INO)P(OLI) ASCLEPIODOTO ET MARINIANO 

10 CONSS. 

THE SAME TWO AUGUSTI TO ASCLEPIODOTUS, PRAEFECTUS PRAETORIO 
Concerning all the heretics, whose error we execrate as well as their 
name, that is, the Eunomians, the Arians, the Macedonians, and all 
the others, whose sects we are loath to enumerate in the most pious 
law, for though their names be different their perfidy is but one; we 
order that what the divine grandfather and father 3 of our clemency 
legislated must be observed, and that all shall know, that if they 
persist in the same madness they shall be liable to the punishment 
threatened. And other matters. 
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GIVEN ON THE SIXTH DAY BEFORE THE IDES OF JUNE AT CONSTANTI
NOPLE, IN THE CONSULATE OF ASCLEPIODOTUS AND MARINIANUS. 

Codex Theodosianus, 16:10:24, ed. Mommsen, pp. 904-905 

IDEM AA. ASCLEPIODOTO P(RAEFECTO) P(RAETORI)0 

Post alia: Manichaeos illosque, quos Pepyzitas vocant, nec non et eos,* 
qui omnibus haereticis hac una sunt persuasione peiores, quod in 
venerabili die paschae ab omnibus dissentiunt, si in eadem amentia 

5 perseverant, eadem poena multamus, bonorum proscriptione atque ex-
ilio. Sed hoc Christianis, qui vel vere sunt vel esse dicuntur, specialiter 
demandamus, ut Iudaeis ac paganis in quiete degentibus nihilque temp-
tantibus turbulentum legibusque contrarium non audeant manus inferre 
religionis auctoritate abusi.* Nam si contra securos fuerint violenti vel 

IO eorum bona diripuerint, non ea sola quae abstulerint, sed conventi in 
triplum et quadruplum quae rapuerint restituere conpellantur. Rectores 
etiam provinciarum et officia et provinciates* cognoscant se, si fieri per-
miserint, ut eos qui fecerint puniendos. 
DAT. VI ID. IUN. CONST(ANTINO)P(OLI) ASCLEP(IODOTO) ET MAR(INIANO) 

15 CONSS. 

THE SAME TWO AUGUSTI TO ASCLEPIODOTUS, PRAEFECTUS PRAETORIO 
After other matters. The Manichaeans and those called Pepyzitae, 
as well as those 4 worse than all the other heretics in this belief only 
that they differ from all on the venerable day of Easter, if they 
persist in the same madness we shall punish by the same punish
ment, confiscation of property and exile. But this we particularly 
enjoin on the Christians, genuine as well as false, that they shall not 
dare to raise their hands, abusing 5 the authority of religion, against 
peaceful Jews and Pagans who are not attempting anything seditious 
or unlawful. For if they shall act violently against peaceful people or 
plunder their property, they shall be charged and compelled to resti
tute not only what they had plundered, but thrice and fourfold the 
value of their plunder. Let the governors of the provinces, their 
offices and the provincials 6 know, that if they permit these to be 
done, they shall be punished like the perpetrators. 
GIVEN ON THE SIXTH DAY BEFORE THE IDES OF JUNE AT CONSTANTINOPLE 
IN THE CONSULATE OF ASCLEPIODOTUS AND MARINIANUS. 
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THE SAME TWO AUGUSTI TO ASCLEPIODOTUS, PRAEFECTUS PRAETORIO 
We particularly enjoin on the Christians, genuine as well as false, 
that they shall not dare to raise their hands, abusing the authority of 
religion, against peaceful Jews and pagans who are not attempting 
anything seditious or unlawful. For if they shall act violently against 
peaceful people, or plunder their property, they shall be convicted 
and compelled to restitute not only what they had plundered, but 
twice the value of their plunder. Let the governors of the provinces, 
their offices and the principals 7 know, they if they themselves 8 do 
not punish such deeds and even permit them to be done by the 
populace, they shall be punished like the perpetrators. 
GIVEN ON THE SIXTH DAY BEFORE THE IDES OF JUNE AT CONSTANTI
NOPLE, IN THE CONSULATE OF ASCLEPIODOTUS AND MARINIANUS. 

NOTES 
1. Augusti: Honorius and Theodosius II. 
2. Given . . . Marinianus: 8 June 423. 
3. Grandfather and father: Theodosius I and Arcadius. 
4. Those: the legislator referred to the Quatuordecimani, heretics that cele

brated Easter on 14 Nissan, on whatever day of the week this date occurred. The 
Orthodox Church celebrated Easter, after the First Oecumenical Council of Nicaea 
(325), on the first Sunday following the full moon after—or on—the spring equinox. 

5. Abusing: an early instance of the use of the term 'abusus' in its new 
meaning. See H. Stoll, ZSSRG, RA, XLVII (1927), p. 426 η. 1. 

6. Provincials: Justinian's editors emended here to 'principales', that is, the 
senior decurions. Compare the use of the terms 'principales ordinis' and 'senatores 
principales' in a municipal inscription from the early fourth century in AE, 1937, 

3 0 0 

Codex Justinianus, 1:11:6, ed. Kriiger, p. 63 

IDEM AA. ASCLEPIODOTO PP. 

Christianis, qui vel vere sunt vel esse dicuntur, specialiter demandamus, 
ut Iudaeis ac paganis in quiete degentibus nihilque temptantibus tur-
bulentum legibusque contrarium non audeant manus inferre religionis 

5 auctoritate abusi. Nam si contra securos fuerint violenti vel eorum bona 
diripuerint, non ea sola quae abstulerint, sed convicti in duplum quae 
rapuerint restituere compellantur. Rectores etiam provinciarum et offi-
cia et principales* cognoscant se, si non ipsi* talia vindicent, sed fieri a 
popularibus hoc permiserint, ut eos qui fecerint puniendos. 

10 D. VI ID. IUN. CONSTANTTNOPOLI ASCLEPIODOTO ET MARINIANO CONSS. 
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No. 119. For the testimony of the Greek sources on this sentence see P. Kriiger, 
"Uber wirkliche und scheinbare Uberlieferung vorjustinianischen Wortlauts im 
Kommentar der Thalelaeus zum Codex Iustinianus," ZSSRG, RA, XXXVI (1915), 
p. 92. 

7. Principals: see above, n. 6. 
8. Themselves: the addition of 'ipsi' is typical to the editing of the texts 

derived from the 16th book of Codex Theodosianus by Justinian's editors. See 
Honore, p. 221. 

BIBLIOGRAPHY 
Godefroy, VI: 1, pp. 203, 267, 329-331; C. C. Torey, "The Letters of Sim

eon the Stylite," Journal of the American Oriental Society, X X (1899), pp. 253-257; 
Juster, I, p. 465 n. 2; Seeck, Regesten, p. 349; F. Nau, "Deux opisodes de l'histoire 
juive sous Thoodose II (423 et 438) d'apres la Vie de Barsauma le Syrien," REJ, 
LXXXIII (1927), pp. 186-193; Browe, p. 117; Seaver, pp. 75-76; Demougeot , 
"Thoodose II," pp. 95 -96 ; Reichardt, p. 37. 

50 
Prohibition on Public Entertainment on Christian 

Holidays 
Theodosius II (with Valentinian III) 

1 February 425 

This law, given by Theodosius II in his name and in that of Valen
tinian III at Constantinople on 1 February 425, was addressed to 
Asclepiodotus, Praefectus Praetorio of the East. Its text has been 
preserved in Codex Theodosianus (CTh 15:5:5). Justinian's editors 
accepted one paragraph from this source and inserted it, edited, 
into Codex Iustinianus (CJ 3:12:6). 

The legislator prohibited public entertainment on the principal 
Christian holidays, and emphasized that this prohibition applied 
also to Jews and pagans, and to celebrations held in honour of the 
emperor. 

The text preserved in Codex Iustinianus omitted two of the 
holidays listed in the original law, Easter and Pentecost, but it 
incorporated a paragraph taken from the law of 7 August 389 (CJ 
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Codex Theodosianus, 15:5:5, ed. Mommsen, p. 820 

IDEM A. ET VAL(ENTINI)ANUS CAES.* ASCLEPIODOTO P(RAEFECTO) 

P(RAETORI)0 

Dominico, qui septimanae totius primus* est dies, et natali* adque 
epifaniorum Christi,* paschae* etiam et quinquagesimae* diebus, quam-

5 diu caelestis lumen lavacri* imitantia novam sancti baptismatis lucem 
vestimenta testantur, quo tempore et commemoratio apostolicae pas-
sionis* totius Christianitatis magistrae a cunctis iure celebratur, omni 
theatrorum adque circensium voluptate per universas urbes earundem 
populis denegata totae Christianorum ac fidelium mentes dei cultibus 

ίο occupentur. Si qui etiamnunc vel Iudaeae impietatis amentia vel stolidae 
paganitatis errore adque insania detinentur, aliud esse supplicationum 
noverint tempus,* aliud voluptatum. Ac ne quis existimet in honorem 
nurninis nostri veluti maiore quadam imperialis officii necessitate 
compelli et, nisi divina religione contempta spectaculis operam praestat, 

!5 subeundam forsitan sibi nostrae serenitatis offensam, si minus circa nos 
devotionis ostenderit quam solebat, nemo ambigat, quod tunc maxime 
mansuetudini nostrae ab humano genere defertur, cum virtutibus* dei 
omnipotentis ac mentis universi obsequium orbis inpenditur. 
DAT. KAL. FEB. CONSTAN(TINO)P(OLI) THEOD(OSIO) Α. XI ET 

20 VAL(ENTINI)ANO CAES. I CONSS.* 

THE SAME AUGUSTUS AND VALENTINIAN CAESAR2 TO ASCLEPIODOTUS, 
PRAEFECTUS PRAETORIO 
All entertainment of theatres and circuses in all the cities shall be 
denied to their populations, so that the minds of the Christians and 
the faithful should be devoted entirely to God's cults on the Lord's 
day, which is the first day 3 of the whole week, on Christ's Nativity 4 

and Epiphany, 5 also on the days of Easter 6 and of Pentecost, 7 when 
the vestments testify to the new light of the sacred baptism by their 
imitation of the light on the heavenly baptismal font, 8 in the time 

3 0 2 

3:12:6) which l i s ted the official ho l idays and inc luded the Nat iv i ty , 
E p i p h a n y , and the A p o s t o l i c Martyrdom. 

T h e re ference t o the part ic ipat ion of Jews and pagans in public 
enter ta inments is supported by o ther sources , which testify to this 
p h e n o m e n o n beg inn ing wi th the fourth century . 1 
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also when the commemoration of the Apostolic Passion 9—the 
teacher of the entire Christendom—is rightfully celebrated by all. If 
some are even now detained either by the madness of the Jewish 
impiety or by the error and insanity of the senseless paganism, they 
should know that there is time for supplications and time for 
entertainments. 1 0 And lest anyone consider that he is obliged to the 
honour of our divinity as if by a greater duty towards the imperial 
office, and that perhaps he is bound to suffer if he offends our 
serenity unless he offers entertainments even to the contempt of the 
divine religion, if he exhibits towards us a devotion smaller that he 
was wont to, let no one be in doubt, that our clemency is honoured 
by humankind to the greatest degree when the entire world serves 
God's miracles 1 1 and merits. 
GIVEN ON THE CALENDS OF FEBRUARY AT CONSTANTINOPLE, IN THE 
CONSULATE OF THEODOSIUS AUGUSTUS FOR THE ELEVENTH TIME AND 
VALENTINIAN CAESAR FOR THE FIRST TIME. 1 2 

NOTES 

1. Juster, II, pp. 240-241 . See also Y. Dan, "Two Jewish Merchants in the 
Seventh Century," Zion, X X X V I (1971), pp. 2 - 9 , 26 (in Hebrew); idem, "The 
Circus and Its Factions (Blues and Greens) in Eretz-Israel During the Byzantine 
Period," Cathedra, IV (1977), pp. 133-146 (in Hebrew). 

2. Valentinian III was elevated to the rank of Caesar by Theodosius II in a 
ceremony performed by Helion, Master of the Offices, at Salonica, on 23 October 
424. See Seeck, Regesten, p. 351. The Eastern Court publicized, in this act, its 
non-recognition of Johannes as the Western Caesar. 

3. First day: the text echoes the contemporary debates concerning the 
week's first day. The Romans, originally, started their week with the day called 
after Saturn, but changed, after the fourth century, to a week that opened with Sun 
Day, under Christian influence as well as that of the Sun cult, which enjoyed great 
popularity at that time. See Boll, PW, 1:14, 1912, s.v. Hebdomas, Col. 2577. 

4. Nativity: 25 December. The Monophysites celebrated the Nativity on 6 
January, the day of Epiphany, in accordance with their rejection of the dogma of 
Christ's two natures. The Imperial authorities forced the Church of Jerusalem, in 
the years 560-566 , to celebrate the Nativity on 25 December and the Epiphany and 
Christ's Baptism on 6 January. See M. van Esbroeck, "La lettre de Justinien sur 
l'Annonciation et la Noel en 561," Analecta Bollandiana, LXXXVI (1968), pp. 
351-371; idem, "Encore la lettre de Justinien—Sa date: 560 et non 561," ibid., 
LXXXVII (1969), pp. 442-444 . 

5. Epiphany signified, originally, Jesus' baptism in the Jordan and his reve
lation to the world on 6 January. This celebration, which originated in the East, 
became wide-spread in the West as well by the fourth century. Arcadius and Hono-
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rius prohibited circus performances on that day in a law issued in 400. In the West 
the emphasis shifted, however, to the Adoration of the Magi. See Justinian's letter 
(above, n. 4) , and H. Leclercq, DACL, V, 1922, s.v. Epiphanie, pp. 197-202. 

6. Easter: see above, N o . 49, n. 4. 
7. Pentecost was celebrated on the fiftieth day after Easter. This holiday 

commemorated the reception of the Holy Spirit by the Apostles in Jerusalem, and 
the subsequent baptism of a great number of people there (Acts, c. II). Baptism 
was usually performed on this holiday. 

8. Font: the text refers to the customary white dress worn by the baptized, 
but it could also refer to the legend on the appearance of a divine light on Constan-
tine the Great's immersion in the baptismal font. If this interpretation is correct, we 
have here the earliest reference to this legend, commonly considered to be of a 
Western origin. It is best known through the Actus S. Silvestri, usually dated to the 
middle of the fifth century. Its original source is probably Eusebius' description of 
Constantine's baptism, which refers to the Emperor's white dress on that occasion. 
See Εις τον βίον μακαρίου Κωνσταντίνου βασιλέως, IV:62, ed. I. Α . Heikel, 
GCS, VII , 1902, p. 143. 

9. Apostolic Passion refers to the Passions of Peter and Paul, celebrated 
together on 29 June, probably after their Translation to a burial place near the Via 
Appia on 29 June 258. See H. Leclercq, DACL, XIV, 1939, s.v. Pierre, Cols. 9 7 4 -
976. 

10. "Entertainment" is an echo of Eccl. 111:1-8. 
11. Miracles: 'virtus' in singular signifies "power," "strength," but in plural 

it has the meaning, in Christian sources, of "miracles." Compare the Vulgate 
version to Matth. XIIL58: 'Et non fecit ibi virtutes multas propter incredulitatem 
eorum'. "And he did not perform there many miracles because of their incredu
lity." See also: 'Nam et prophetare et daemonia excludere et virtutes magnas in 
terris facere sublimis et admirabile res est'. "For it is both sublime and admirable to 
prophesize as well as exorcize demons and perform great miracles on earth." See 
Cyprian, De Ecclesiae Catholicae Unitate, 15, ed. M. Bevenot, CCSL, III:I, 1972, 
p. 260. 

12. Given . . . time: 1 February 425. The year was dated by the Eastern 
consulate only, for the Eastern Court did not recognize Johannes' consulship of 
that year. 

BIBLIOGRAPHY 
Godefroy, V , pp. 400-404; Seeck, Regesten, p. 351; Seaver, p. 77; Demou-

geot, "Tteodose II," p. 96. 
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5 1 JOHANNES' ANTI-CHRISTIAN LEGISLATION 

51 
Repeal of Johannes9 Anti-Christian Legislation; 

Banishment of Heretics and Schismatics from Cities; 
Expulsion of Jews and Pagans from the Imperial 

Administration and from the Legal Profession 
(Theodosius II with) Valentinian III 
Between 9 July and 6 August 425 

This law was given by Placidia, acting for Valentinian III, at that 
time a five-year-old boy, in his name and in that of Theodosius II. 
It was issued at Aquileia, a short time after Johannes' downfall in 
May or June 425. It constituted a violation of the established cus
tom that only Augusti have the right to legislate, for Valentinian 
III was only a Caesar at that time; he was raised to the dignity of 
Augustus by a representative of Theodosius II on 23 October 425. 
Our law reflects, therefore, Placidia's confidence in the forthcom
ing recognition by the Eastern Court of her son as the Western 
Augustus. This law was addressed to the senior officials of the 
West on different dates and in different texts, adapted to each 
addressee's particular circumstances. 

The following texts have been preserved: 
(A) The text addressed on 9 July 425 to Amatius, Praefectus 

Praetorio of Gaul, has been preserved in its entirety in Constitutio 
Sirmondiana No. 6. 

(B) The text addressed on 17 July 425 to Faustus, Prefect of the 
City of Rome. One fragment has been preserved in CTh 16:5:62. 

(C) The text addressed on 4 August 425 to Georgius, Proconsul 
of Africa. Two fragments have been preserved in CTh 16:2:46 and 
in CTh 16:5:63. 

(D) The text addressed on 6 August 425 to Bassus, Comes of 
the Private Property. Two fragments have been preserved in CTh 
16:2:47 and in CTh 16:5:64. 

Each of these texts dealt with problems specific to its area of 
application. Amatius was ordered to take steps, in cooperation 
with the bishop of Aries, in order to repress the Pelagian heresy in 
Gaul, while Faustus was directed to act against the heretics of 
Rome. Although all four texts dealt with the subject of heresy, it 
seems that the legislator showed a special interest in stamping out 
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the African heresies, hence the differences between the text ad
dressed to Georgius and the texts addressed to the other officials. 
It is clear, however, that all four texts originally contained several 
identical items, though some of them were omitted in course of the 
text editing performed by Theodosius IPs editors. The common 
items, as far as they can be reconstructed, were as follows: 

(A) Restoration of the ecclesiastical privileges abolished by 
Johannes. 

(B) Repeal of the laws passed by Johannes to the extent that 
they infringed on the Church's position and rights. Offenders 
under this clause were to be punished as for sacrilege. 

(C) Banishment from the cities of Manichaeans, heretics, schis
matics, astrologers, and all sects hostile to the Catholics. 

(D) Jews and pagans were prohibited from practicing law and 
serving in the State administration. Gaudemet interpreted this 
clause as prohibiting also the employment of Christian slaves and 
'coloni' by Jews as well as mixed litigation between Jews and 
Christians. 

Some clues enable us to follow the editing process carried out 
by the editors. CTh 16:5:64, for instance, reproduced the clause on 
the banishment from the cities, repeated it, and connected the two 
clauses with the word 'igitur', 'omnes igitur personas etc.'. In the 
original text, however, known from Constitutio Sirmondiana No. 
6, the banishment clause was followed by the order to expel Jews 
and pagans from the State's service, and that order was explained 
on the ground that Jews and pagans are liable to misuse their 
power over Christians. The word 'igitur' referred, originally, to 
this explanation, but the omissions carried out by the editors re
sulted in the attribution of a new meaning to the word 'excludi'; 
from denoting expulsion from the State's service it came to desig
nate banishment from cities, and the resultant sentence lacked the 
explanation referred to by the word 'igitur.' 

The interdiction on service of Jews in the 'militia', that is the 
lower administrative echelons, where recruitment was effected not 
by a personal appointment but by enrollment in the 'matricula', 
did not constitute the first interdiction on this subject (see above, 
No. 45). The interdiction to practice law, on the other hand, re
voked the explicit permission on this point granted in that law, and 
should be appreciated in the general context of a policy designed 
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to expe l the J e w s from all pos i t ions of authority. P o p e Leo ' s act ion 
against the M a n i c h a e a n s in Italy in 444 was probably based o n this 
law, and shou ld b e t a k e n , there fore , as ev idence that the law was 
effect ively appl ied there . 

Constitutio Sirmondiana, No. 6, cd. Mommsen, pp. 911-912 

IMPP. THEODOSIUS A. ET VALENTINIANUS CAESAR AMATIO V.I. 

PRAEF(ECTO) PR(AE)T(0)R(IO) GALL(IARUM) 

Privilegia ecclesiarum vel clericorum omnium, quae saeculo nostra 
tyrannus* inviderat, prona devotione revocamus. Scilicet ut quidquid a 

5 divis principibus singuli quique antistites inpetrarunt, iugi solidata aeter-
nitate serventur nec cuiusquam audeat titillare praesumptio, in quo nos 
nobis magis praestitum confitemur. Clericos etiam, quos indiscretim ad 
saeculares iudices debere deduct infaustus praesumptor edixerat, 
episcopali audientiae reservamus, his manentibus, quae circa eos sanxit 

io antiquitas. Fas enim non est, ut divini muneris ministri temporalium 
potestatum subdantur arbitrio. Inl(ustris) itaque auctoritas tua omni 
aevo mansura quae iussimus in provinciarum missa notitiam praecipiet 
etiam sub poena sacrilegii custodiri, specialiter id inlustribus conprehen-
sura praeceptis, ut in omnibus circa ecclesiastica privilegia veterum prin

ts cipum statuta serventur. Diversos vero episcopos nefarium Pelagiani et 
Caelestiani dogmatis* errorem sequentes per Patroclum* sacrosanctae 
legis antistitem praecipimus conveniri: quos quia confidimus emendari, 
nisi intra viginti dies ex conventionis tempore, intra quos deliberandi 
tribuimus facultatem, errata correxerint seseque catholicae fidei red-

20 diderint, Gallicanis regionibus expelli adque in eorum loco sacerdotium 
fidelius subrogari, quatenus praesentis erroris macula de populorum 
animis tergeatur et futurae bonum disciplinae iustioris instituatur. Sane 
quia religiosos populos nullis decet superstitionibus depravari, 
Manichaeos omnesque haereticos vel schismaticos sive mathematicos 

2 5 omnemque sectam catholicis inimicam ab ipso aspectu urbium diver-
sarum exterminari debere praecipimus, ut nec praesentiae quidem 
criminosorum contagione foedentur. Iudaeis quoque vel paganis causas 
agendi vel militandi licentiam denegamus: quibus Christianae legis 
nolumus servire personas, ne occasione dominii sectam venerandae 

30 religionis inmutent. Omnes igitur personas erroris infausti iubemus ex-
cludi, nisi his emendatio matura subvenerit. 

DATA VII IDUS IULIAS AQVILEIAE D. N. THEODOSIO Α. XI ET 

VALENTINIANO CONSS.* 
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THE TWO EMPERORS THEODOSIUS AUGUSTUS1 AND VALENTINIAN CAESAR 
TO THE ILLUSTRIOUS AMATIUS, PRAEFECTUS PRAETORIO OF GAUL 
We restore, with benevolent devotion, the privileges of all the 
churches and clerics, which the tyrant 2 denied to our times. Namely, 
that whatever was obtained by every single priest from the divine 
emperors and established forever shall be maintained to eternity, 
nor shall presumption dare mock him from whom we confess that 
we derive the greater aid. The clerics, whom the unpropitious tyrant 
proclaimed that they should be brought indiscriminately before 
secular judges, we reserve to the episcopal jurisdiction, maintaining 
what had been established about them by antiquity. For it is impro
per that the ministers of the divine office be subjected to the rule of 
the temporal authorities. Your Illustrious authority shall command, 
therefore, that what we have ordered, which shall stand forever and 
brought to the knowledge of the provinces, shall be observed even 
under the punishment for sacrilege. This too shall be especially 
included in the Illustrious orders, that the laws of the ancient Em
perors shall be kept in all things concerning the ecclesiastical privi
leges. We order that the various bishops who follow the nefarious 
error of the Pelagian and Caelestian 3 teaching shall be warned by 
Patroclus, 4 priest of the sacrosanct law. Although we are sure that 
they shall amend, still, unless they correct their errors and rejoin the 
Catholic Faith within twenty days after the day they were warned, a 
period which we grant them for deliberation, they shall be expelled 
from the regions of Gaul and replaced by a more faithful priesthood 
instituted in their place, in order that the blemish of the present 
error shall be cleansed from the populace's souls and the blessing of 
a future—and more just—discipline established. Indeed, since it be
hooves that the religious populace shall not be depraved by any 
superstition, we order that the Manichaeans, all the heretics or 
schismatics and astrologers, and every sect hostile to the Catholics 
must be expelled from the very sight of the various cities, so that 
they shall not be defiled even by the contagious presence of the 
criminous. We also deny to the Jews, and to the pagans, the right to 
practice law and to serve in the State service; we do not wish people 
of the Christian Law to serve them, lest they substitute, because of 
this mastery, the venerable religion by a sect. We command, there
fore, that all persons holding an unpropitious error be excluded, 
unless they are succoured by a timely amendation. 
GIVEN ON THE SEVENTH DAY BEFORE THE IDES OF JULY AT AQUILEIA, IN 
THE CONSULATE OF OUR MASTER THEODOSIUS AUGUSTUS FOR THE ELEV
ENTH TIME AND OF VALENTINIAN.5 
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Codex Theodosianus, 16:5:62, ed. Mommsen, p. 877 

IMP. THEOLXOSIUS) A. ET VAL(ENTINI)ANUS CAES. AD FAUSTUM* 

P(RAEFECTUM) U(RBI) 

Manichaeos haereticos schismaticos sive mathematicos omnemque sec-
tam catholicis inimicam ab ipso aspectu urbis Romae exterminari 
praecipimus, ut nec praesentiae criminosorum contagione foedetur. 
Circa hos autem maxime exercenda commonitio est, qui pravis 
suasionibus a venerabilis papae* sese communione suspendunt, quorum 
schismate plebs etiam reliqua vitiatur. His conventione praemissa viginti 
dierum condonavimus indutias, intra quos nisi ad communionis redierint 
unitatem, expulsi usque ad centesimum lapidem solitudine quam eligunt 
macerentur. 
DAT. XVI KAL. AUG. AQVIL(EIAE) THEOD(OSIO) Α. XI ET VAL(ENTINI)ANO 

CAES. CONSS.* 

THE EMPEROR THEODOSIUS AUGUSTUS AND VALENTINIAN CAESAR TO 
FAUSTUS, 6 PREFECT OF THE CITY OF ROME 
We order that the Manichaeans, heretics, schismatics and astrologers 
and every sect hostile to the Catholics be expelled from the very sight 
of the city of Rome, so that it shall not be defiled by the contagious 
presence of the criminous. Particular attention must be paid to those 
who suspend their communion with the venerable Pope 7 under evil 
persuasion, and whose schism corrupts also the rest of the populace. 
We grant them a delay of twenty days, beginning with the day they are 
warned. Unless they return to the communion's unity within this 
period, they shall be expelled to the hundredth milestone, and waste 
away in the wilderness they have chosen. 
GIVEN ON THE SIXTEENTH DAY BEFORE THE CALENDS OF AUGUST AT 
AQUILEIA, IN THE CONSULATE OF THEODOSIUS AUGUSTUS FOR THE ELEV
ENTH TIME AND OF VALENTINIAN CAESAR.8 

Codex Theodosianus, 16:2:46, ed. Mommsen, p. 852 

IMPP. THEOLXOSIUS) A. ET VALENTINIANUS CAES. GEORGIO 

PROC(ONSULI) AFRIC(AE) 

Post alia: Privilegia praeteritarum legum ecclesiae sive clericis delata 
serventur. Et cetera. 
DAT. PRID. NON. IUL. AQVIL(EIAE) D.N. THEOD(OSIO) Α. XI ET 

VAL(ENTINI)ANO CAES. CONSS.* 
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THE TWO EMPERORS THEODOSIUS AUGUSTUS AND VALENTINIAN CAESAR 
TO GEORGIUS, PROCONSUL OF AFRICA 
After other matters: The privileges given in the past to a church or 
to clerics shall be maintained. And other matters. 
GIVEN ON THE DAY BEFORE THE NONNAE OF JULY AT AQUILEIA, IN THE 
CONSULATE OF OUR MASTER THEODOSIUS AUGUSTUS FOR THE ELEVENTH 
TIME AND OF VALENTINIAN CAESAR.9 

Codex Theodosianus, 16:5:63, ed. Mommsen, p. 877 

IDEM A. ET CAES. GEORGIO PROC(ONSULI) AFRIC(AE) 

Omnes haereses omnesque perfidias, omnia schismata superstitionesque 
gentilium, omnes catholicae legi inimicos insectamur errores. Si quos 
vera*..., haec quoque clementiae nostrae statuta poena comitetur et 

5 noverint sacrilegae superstitionis auctores participes conscios proscrib-
tione plectendos, ut ab errore perfidiae, si ratione retrahi nequeunt, 
saltern terrore revocentur et universo supplicationum aditu in perpetuum 
denegato criminibus debita severitate plectantur. Et cetera. 
DAT, PRID. ΝΟΝ. AUG. AQVIL(EIAE) D.N. THEOLXOSIO) Α. XI ET 

10 VAL(ENTINI)ANO CAES. CONSS.* 

THE SAME AUGUSTUS AND CAESAR TO GEORGIUS, PROCONSUL OF AFRICA 
We pursue all the heresies and all the perfidies, all the schisms and 
the superstitions of the Gentiles, all the errors hostile to the Ca
tholic Law. But if those 1 0 . . . this established punishment too shall 
be joined to our clemency, and the instigators of the sacrilegious 
superstition as well as their helpers and associates shall know that 
they shall be punished by confiscation. If they cannot be retrieved 
by reason, at least they shall be recovered through terror, and once 
the universal access for supplications is denied forever, they shall be 
punished for their crimes with the appropriate severity. 
GIVEN ON THE DAY BEFORE THE NONNAE OF AUGUST AT AQUILEIA, IN 
THE CONSULATE OF OUR MASTER THEODOSIUS AUGUSTUS FOR THE ELEV
ENTH TIME AND OF VALENTINIAN CAESAR. 1 1 

Codex Theodosianus, 16:2:47, ed. Mommsen, p. 852 

IDEM A. ET CAES. BASSO* C(OMITT) R(ERUM) P(RIVATARUM) 

Privilegia ecclesiarum omnium, quae saeculo nostra tyrannus inviderat, 
prona devotione revocamus, scilicet ut quidquid a divis principibus con-
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THE SAME AUGUSTUS AND CAESAR TO BASSUS, COMES OF THE PRIVATE 
PROPERTY 
We restore, with benevolent devotion, the privileges of all the 
churches, which the tyrant denied to our times, namely, that what
ever was constituted by the divine emperors or what every single 
priest obtained in benefit of the church, shall be observed forever 
under the punishment of sacrilege. The clerics, however, whom the 
unpropitious tyrant proclaimed that they should be brought indis
criminately before secular judges, we reserve to the episcopal juris
diction. For it is improper that the ministers of the divine office shall 
be subjected to the rule of the temporal authorities. And other 
matters. 
GIVEN ON THE EIGHTH DAY BEFORE THE IDES OF OCTOBER AT AQUILEIA, 
IN THE CONSULATE OF OUR MASTER THEODOSIUS AUGUSTUS FOR THE 
ELEVENTH TIME AND OF VALENTINIAN CAESAR. 1 3 

Codex Theodosianus, 16:5:64, ed. Mommsen, p. 878 

IDEM A. ET CAES. BASSO C(OMITI) R(ERUM) P(RIVATARUM) 

Post alia: Manichaeos haereticos sive schismaticos omnemque sectam 
catholicis inimicam ab ipso aspectu urbium diversarum exterminari 
praecipimus, ut nec praesentiae criminosorum contagione foedentur. 

5 Omnes igitur personas erroris infausti iubemus excludi, nisi his emen-
datio matura subvenerit. Et cetera. 
DAT. VIII ID. AUG. AQVIL(EIAE) D. N. THEOD(OSIO) Α. XI ET 

VALENTINIANO CAES. CONSS.* 

THE SAME AUGUSTUS AND CAESAR TO BASSUS, COMES OF THE PRIVATE 
PROPERTY 
After other matters: We order that the Manichaeans, heretics, 
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stitutum est vel quae singuli quique antistites pro causis ecclesiasticis 
5 inpetrarant, sub poena sacrilegii iugi solidata aeternitate serventur. 

Clericos etiam, quos indiscretim ad saeculares iudices debere deduci in-
faustus praesumptor edixerat, episcopali audientiae reservamus. Fas 
enim non est, ut divini muneris ministri temporalium potestatum sub-
dantur arbitrio. Et cetera. 

10 D A T . VIII I D . O C T O B . A Q V I L ( E I A E ) D . N . T H E O D ( O S I O ) Α . X I E T 
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schismatics and every sect hostile to the Catholics be expelled from 
the very sight of the various cities, so that they shall not be defiled 
by the contagious presence of the criminous. We command there
fore that all persons holding an unpropitious error be excluded, 
unless they are succoured by a timely emendation. And other mat
ters. 
GIVEN ON THE EIGHTH DAY BEFORE THE IDES OF AUGUST AT AQUILEIA, 
IN THE CONSULATE OF OUR MASTER THEODOSIUS AUGUSTUS FOR THE 
ELEVENTH TIME AND VALENTINIAN CAESAR. 1 4 

NOTES 
1. S. I. Oost , Galla Placidia Augusta, Chicago 1968, pp. 191-193; Stein, I, 

p. 284. 
2. Tyrant: the legislator scrupulously avoided naming Johannes, pro

claimed emperor by the Senate of Rome in December 423, after Honorius' death. 
He held this title until his capture and execution, in May or June 425, by forces sent 
from the East. 

3. Pelagian and Caelestian: the Pelagian heresy emphasized the free will of 
the individual, with important implications for its teaching on sin, grace, and salva
tion. This heresy was particularly associated, in the early fifth century, with the 
names of Pelagius, a theologian of British origin active in Italy, Africa, and Pales
tine (until 418), and of the Italian Caelestius, who disseminated Pelagian ideas until 
431. 

4. Patroclus was Bishop of Aries from 412 until his death in 426, when the 
city was put in siege by the Goths. H e obtained from Pope Zosimus recognition of 
the primacy of his see in Gaul, and while Zosimus' successors never renewed it 
explicitely, until the sixth century they treated the bishops of Aries as mediators 
between the Papacy and the Church of Gaul. See B. Gams, Series Episcoporum 
Ecclesiae Catholicae, Ratisbon 1873-1876 (repr. Graz 1957); L. Royer, DHGE, IV, 
1930, s.v. Aries, pp. 232-233 . On Aries' important administrative position as the 
seat of the Praefectus Praetorio of Gaul, perhaps also of the Consularis of Vienne 
after 395 or 407, see A . Chastagnol, "Le repli sur Aries des services administratifs 
gaulois en Fan 407 de notre ere," Revue historique, CCXLIX (1973), pp. 23-40; J. 
R. Palanque, "Du nouveau sur la date du transfert de la Pr6fecture des Gaules de 
Treves a Aries?," Provence historique, XXIII (1973), pp. 29-38 . 

5. Given . . . Valentinian: 9 July 425. 
6. Anicius Acilius Glabrio Faustus was Prefect of the City of Rome for the 

second time. See Haehling, pp. 326, 362; PLRE, II, s.v. 
7. Pope: Caelestin I. 
8. Given . . . Caesar: 17 July 425. 
9. Given . . . Caesar: 6 July 425. This date is wrong, and should be re

jected in favour of the date preserved in this law's second fragment (see below). 
See also PCBE, s.v. Georgius. 
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BIBLIOGRAPHY 
Godefroy, VI: 1, pp. 103-105, 204-207; P. Kruger, "Beitrage zum Codex 
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52 
Privileges on Inheritance to Jewish and Samaritan 
Converts to Christianity; Incapacity of Sacrificing 

Christians to Testate 
(Theodosius II with) Valentinian III 

7 or 8 April 426 

This law, given on 7 or 8 April 426 in the Western Court of 
Ravenna in the names of Valentinian III and Theodosius II, was 
addressed to Bassus, Praefectus Praetorio of Italy. Its text has 
been preserved in Codex Theodosianus in two fragments, which 
share identical legislators, addressee, place of legislation, and date 
of year and month: 

(A) CTh 16:8:28, dated to 8 April 426, terminating with "and 
other matters." 
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10. Those: a lacune which renders the first half of the sentence unintelligible. 
11. Given . . . Caesar: 4 August 425. 
12. Anicius Auchenius Bassus continued to serve on this date as Comes of 

the Private Property. Between 6 March and 8 April 426 he held the office of 
Praefectus Praetorio of Italy, but by 26 February 428 this office was in the hands of 
Volusianus. See Haehling, pp. 318-320; PLRE, II, s.v.; Seeck, Regesten, pp. 126, 
137, 474. 

13. Given . . . Caesar: 8 October 425. This date is erroneous, and should be 
corrected in accordance with the second fragment of this law (see below). 

14. Given . . . Caesar: 6 August 425. 



THE LAWS 

(Β) CTh 16:7:7, dated to 7 April 426, opening with the formula 
"after other matters." 

The text of CTh 16:7:7 was received, with slight changes, by 
Justinian's editors (CJ 1:7:4), while the main measures of CTh 
16:8:28 were reissued by Justinian in 527 or 528 (CJ 1:5:13; and 
see below, No. 58). 

The legislator promulgated the following measures, with the aim 
of encouraging Jews and Samaritans to baptize, and to dissuade 
Christians from taking part in pagan sacrifices: 

(A) Prohibition to disinherit Jewish and Samaritan converts to 
Christianity. Violation of this prohibition should entail invalidation 
of the testament and execution of the inheritance under conditions 
of intestacy. The only part of the invalidated testament allowed to 
stand and be executed was that containing manumission of slaves, 
on condition, however, that the number of the manumitted slaves 
should not exceed the legal quota. 

(B) Jewish and Samaritan parricides who converted to Christi
anity were entitled to receive the obligatory part of the inheritance 
according to the Falcidian law. Their conversion had no bearing, 
however, on their punishment. 

(C) Christians taking part in pagan sacrifices were deprived of 
their right to bequeath their property under a will. The right to 
challenge posthumously the legality of such an inheritance was 
made open to all, without any time limit, and the prosecuting party 
was not obliged to prove that he had already accused the testator 
of this crime during his lifetime. 

These measures, harsher than those promulgated in the previ
ous law (see above, No. 16, from 383), reflected the gradual hard
ening of the official stand on this subject, for that law limited 
appeals on these grounds to a maximum period of five years after 
the testator's death, and obliged the appealing party to prove that 
he had already opposed the testator's crimes in his lifetime. 

Codex Theodosianus, 16:8:28, ed. Mommsen, pp. 894-895 

IMPP. THEOLXOSIUS) ET VAL(ENTINI)ANUS AA. BASSO P(RAEFECTO) 

P(RAETORI)0 

Si Iudaei vel Samaritae films filiave seu nepos, unus aut plures, ad 
Christianae religionis lucem de tenebris propriae superstitionis consilio 
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THE TWO EMPERORS AND AUGUSTI THEODOSIUS AND VALENTINIAN TO 
BASSUS, PRAEFECTUS PRAETORIO 
If a son, a daughter, or a grandson, one or many, of a Jew or of a 
Samaritan, shall cross over in a better judgement from the darkness 
of their proper superstition to the light of the Christian religion, 
their parents, 1 namely father and mother, grandfather or grand
mother, shall not be permitted to disinherit 2 them or pass them 
over 3 in their will, or leave them anything less than they could 
obtain if they were called to inherit an intestate. 4 If it shall so 
happen, we order that the will shall be rescinded and that he shall 
inherit in intestatcy, while the manumissions 5 granted in that will 
shall retain their validity, provided that they are within the legal 
number. If it shall be posssible to prove manifestly that the greatest 
crime 6 was committed against father or mother, grandfather or 
grandmother, by such sons or grandsons, while the legal punishment 
against them stands unchanged, 7 and as long as the accusation pro
ceeds duly, their parents shall nevertheless leave them only the 
obligatory Falcidian portion 8 of the inheritance, conditional upon 
such codicil, 9 to which they shall add clear and manifest proofs; in 
order that they shall be seen to merit this at least, in honour of the 
religion they have chosen, while the punishment of the crimes—if 
they shall be proven—stands, as we said, unchanged. And other 
matters. 
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meliore migraverint, non liceat eorum parentibus,* id est patri vel matri, 
avo vel aviae, exheredare* vel in testamento silentio praeterire* vel 
minus aHquid eis relinquere, quam poterant, si ab intestato* vocarentur, 
adipisci. Quod si ita forsitan evenerit, iubemus eum ab intestato rescis-
sa voluntate succedere, libertatibus,* quae in eodem testamento datae 
fuerint, si intra legitimum numerum sunt, suam obtinentibus firmitatem. 
Si quid maximum crimen* in matrem patremve, avum vel aviam tales 
filios vel nepotes commisisse aperte potuerit conprobari, manente in eos 
ultione legitima,* si accusatio interea iure processerit, parentes tamen 
sub tali elogio,* cui subpeditabunt probabilia et manifesta documenta, 
solam eis Falcidiam* debitae successionis relinquant, ut hoc saltern in 
honorem religionis electae meruisse videantur, manente, ut diximus, 
criminum, si probata fuerint, ultione. Et cetera. 
D A T . VI I D . A P R I L . R ( A ) V ( E N N A E ) T H E O L X O S I O ) X I I E T V A L ( E N T I N I ) A N O II 

A A . C O N S S . * 
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GIVEN ON THE SIXTH DAY BEFORE THE IDES OF APRIL AT RAVENNA, IN 

THE CONSULATE OF THE TWO AUGUSTI, THEODOSIUS FOR THE TWELFTH 

TIME AND VALENTINIAN FOR THE SECOND. 1 0 

Codex Theodosianus, 16:7:7, ed. Mommsen, p. 886 

IMPP. THEODOSIUS ET VALENTTNIANUS AA. BASSO P(RAEFECTO) 

P(RAETORI)0 

Post alia: Apostatarum sacrilegum nomen singulorum vox continuae 
accusationis incesset et nullis finita temporibus huiuscemodi criminis 

5 arceatur indago. Quibus quamvis praeterita interdicta sufficient, tamen 
etiam illud iteramus, ne quam, postquam a fide deviaverint, testandi aut 
donandi quippiam habeant facultatem, sed nec venditionis specie facere 
legi fraudem sinantur totumque ab intestato Christianitatem sectantibus 
propinquis potissimum deferatur. In tantum autem contra huiusmodi 

io sacrilegia perpetuari volumus actionem, ut universis ab intestato venien-
tibus etiam post mortem peccantis absolutam vocem insimulationis 
congruae non negemus. Nec illud patiemur obstare, si nihil in 
contestatione profano dicatur vivente perductum. Sed ne huius 
interpretatio criminis latius incerto vagetur errore, eos praesentibus 

!5 insectamur oraculis,* qui nomen Christianitatis induti sacrificia vel 
fecerint vel facienda mandaverint, quorum etiam post mortem 
comprobata perfidia hac ratione plectenda est, ut donationibus 
testamentisque rescissis ii, quibus hoc defert legitima successio, 
huiusmodi personarum hereditate potiantur. 

20 DAT. VII ID. APRIL. RAVENNAE THEODOSIO XII ET VALENTINIANO II AA. 

CONSS.* 

THE TWO EMPERORS AND AUGUSTI THEODOSIUS AND VALENTINIAN TO 

BASSUS, PRAEFECTUS PRAETORIO 

After other matters: The sacrilegious name of each one of the apos
tates shall be charged by the voice of continued accusation, and a 
never-ending investigation of such a crime shall not be prevented. 
Although what was previously prohibited should suffice in regard to 
them, this we reiterate, nevertheless, that on no account shall those 
who had deviated from the Faith have the capacity to testate or 
donate. Neither shall they be permitted to defraud the law under 
cover of selling, but everything shall be transferred in intestacy to 
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their relatives, preferably to those that follow Christianity. We so 
desire that legal action shall be taken perpetually against such sacri
lege, that we do not deny complete liberty to prefer the appropriate 
charge to all persons claiming intestacy even after the sinner's 
death. Neither shall we suffer this to stand as obstacle, that nothing 
was adduced in proof against the impious in his lifetime. But lest an 
interpretation grounded on a shaky error spread widely, we pursue 
in the present oracles 1 1 those who while professing the name of 
Christianity sacrificed, or commissioned sacrifices to be made; their 
perfidy, even if only posthumously proved, shall be punished in this 
way, that their donations and wills shall be rescinded, and those 
people to whom the legal succession shall thus be transferred shall 
obtain the inheritance of such persons. 
GIVEN ON THE SEVENTH DAY BEFORE THE IDES OF APRIL AT RAVENNA, IN 
THE CONSULATE OF THE TWO AUGUSTI, THEODOSIUS FOR THE ELEVENTH 
TIME AND VALENTINIAN FOR THE SECOND. 1 2 

Codex Justinianus, 1:7:4, ed. Kriiger, p. 60 

IMPP. THEODOSIUS ET VALENTINIANUS AA. BASSO PP. 

Apostatarum sacrilegum nomen singulorum vox continuae accusationis 
incesset et nullis finita temporibus huiuscemodi criminis arceatur in-
dago. Quibus quamvis praeterita interdicta sufficient, tamen etiam illud 
iteramus, ne, postquam a fide deviaverint, testandi aut donandi quip-
piam habeant facultatem. Sed nee venditionis specie facere legi fraudem 
sinantur, totumque ab intestato Christianitatem sectantibus propinquis 
potissimum deferatur. In tantum autem contra huiuscemodi sacrilegia 
perpetuari volumus actionem, ut universis ab intestato venientibus etiam 
post mortem peccantis absolutam vocem insimulationis congruae non 
negemus: nee illud patiemur obstare, si nihil in contestatione profano 
dicatur vivente perductum. Sed ne huius interpretatio criminis latius 
incerto vagetur errore, eos praesentibus insectamur oraculis,* qui 
nomine Christianitatis induti sacrificia vel fecerint vel facienda man-
daverint: quorum etiam post mortem comprobata perfidia hac ratione 
plectenda est, ut donationibus testamentisque rescissis ii, quibus hoc 
defert legitima successio, huiusmodi personarum hereditate potiantur. 
D. VII ID. APRIL. RAVENNAE THEODOSIO Α. XII ET VALENTINIANO C. II 

CONSS.* 
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NOTES 
1. Parents: the definition which follows accords with Gaius' definition, as 

preserved in the Digest: 'Gaius libro vicensimo tertio ad edictum provinciale Appela-
tione "parentis" non tantum pater, sed etiam avus et proavus et deinceps omnes 
superiores continentur; sed et mater et avia et proavia'. "The word 'parens' desig
nates not only the father, but also the grandfather, the great-grandfather, and after 
him all the ancestors; also the mother, the grandmother, and the great-grand
mother." See Dig. 50:16:51. 

2. Disinheritance of a son or of a daughter had to be made expressly in the 
will, or in such a way that would leave no doubt as to the identity of the disinher
ited son or daughter. See H. Wurm, Apokeryxis, abdicatio und exheredatio, Munich 
1972, pp. 69-77; H. Marrone, " 'Praeteritio', 'exheredatio', 'Querela inofficiosi 
testamenti'," Labeo, XIX (1973), pp. 358-365. 

3. Pass them over: 'praeteritio' of a son resulted in the invalidation of the 
will, for the testator had to appoint him as an heir or disinherit him formally. 
'Praeteritio' of a daughter or a grandson, on the other hand, did not result in such 
an invalidation; they were legally considered as though they were nominated heirs 
in that will. 

4. Intestate: a person who died without leaving a valid will, or one whose 
will was valid but later invalidated because of the refusal of the heirs to accept it or 
for other reasons. 

5. Manumission: according to the Fufius-Caninius law (Lex Fufia-Caninia) 
from 2 B.C. manumission in a will was considered legal if the number of the manu
mitted slaves was kept within a certain ratio to the total number of the slaves in the 
testator's possession. If the number of the manumitted exceeded this percentage, 
the entire manumission was invalidated. This limitation was abolished in 528. See 
CJ 7:3. 

6. Greatest crime: compare Quintilian's definition: 'maximum crimen, 
immo parricidium'; "the greatest crime, that is 'parricidium'." See Quintilian, Dec-
lamationes Minores, N o . 373, ed. C. Ritter, Leipzig 1884, p. 412. The term 'parri
cidium' designated different kinds of murder. It usually meant murder of parents 
and relatives, but also murder of Roman citizens. 

7. Unchanged: parricides were punished, till Hadrian's time, with the 
"sack punishment" (poena cullei); the murderer was drowned in the sea or a river 
sewn—together with a snake, monkey, dog, and a cock—in a leather sack, though 
these animals were usually omitted (executioners having to do, not infrequently, 
with snakes only). Hadrian permitted other methods of execution in places dis
tanced from the sea or from rivers. Until the fourth century, parricides were usually 
burned, or thrown before wild animals in the arena. Constantine the Great restored 
the traditional punishment for parricides in a law promulgated in 318 (CTh 9:15:1), 
which was received, without any important change, into Codex Justinianus (CJ 
9:17:1). See Hitzig, PW, 1:8, 1901, s.v. Culleus, Cols. 1747-1748; H. Kupiszewski, 
"Quelques remarques sur le 'parricidium' dans le droit romain classique et post-
classique," Studi Volterra, IV, Milan 1971, pp. 601-614; R. Martini, "Sulla costitu-
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zione di Costantino in tema di parricidio (C.Th. 9, 15, 1)," Atti dellAccademia 
Romanistica Constantiniana (2° Convegno Internazionale, 1975), Perugia 1976, pp. 
105-117. 

8. Falcidian Portion: it was forbidden, according to the Falcidian law (Lex 
Falcidia) from 40 B.C. , to leave more than three quarters of the inheritance in 
'legata', and the heir was bound to receive at least a quarter of the inheritance. 
When several heirs were nominated, each of them had the right to at least a quarter 
of the share of the inheritance. Antoninus Pius applied the Falcidian law to inherit
ance left intestate if the defunct left more than three quarters of his property in 
'fideicomissa'. In a parallel evolution Roman jurists beginning with the first century 
evolved the notion that a will must include a "legal obligatory portion" (portio 
legitima) for the heir, and that its absence entitled him to apply to the courts and 
present a claim of 'querela inofficiosi testamenti'. The amount of this "obligatory 
portion" was fixed, under the influence of the Falcidian law, to a quarter of the 
inheritance, and this influence is noticeable in the term chosen to designate this 
"obligatory portion": 'quarta Falcidia', that is, "the Falcidian quarter," despite the 
fact that two different matters are denoted by referring to the Falcidian law. The 
first known instance of the use of the term 'quarta Falcidia' is in a law promulgated 
in the names of Arcadius and Honorius in 397 (CTh 9:14:3), but this became a 
common usage in the course of the fifth century. Justinian's legislation established, 
finally, the link between the 'portio legitima' and the 'quarta Falcidia'. See Stein-
wenter, PW, 1:24, 1925, s.v. Lex Falcidia, Cols. 2346-2353. 

9. Codicil: the term 'elogium' signified an appendix to a will, containing 
usually directions concerning disinheritance. 

10. Given . . . second: 8 April 426. 
11. Oracles: see below, No . 60. 
12. Given . . . second: 7 April 426. 
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53 
Transfer of Crown Tax to the Treasury 

Theodosius II (with Valentinian III) 
30 May 429 

This law, given by Theodosius II in his name and in that of Valen
tinian III at Constantinople on 30 May 429, was addressed to 
Johannes, Comes of the Sacred Largesses. Its text has been pre
served in Codex Theodosianus (CTh 16:8:29), whence it was re
ceived, with few omissions, by Justinian's editors (CJ 1:9:17). 

The legislator dealt with the problem of the Crown Tax, which 
the Jews used to pay every year to the patriarch and his household. 
The cessation of the patriarchate raised the question of the future 
of this tax. Our law decreed that the proceeds from the tax cur
rently in possession of the communal leaders in Palestine, and in 
the other provinces, shall be entered in the treasury. These leaders 
were to continue collecting the tax and were to submit the funds to 
the treasury. They were personally responsible for the collection of 
the tax, but also under the supervision of the State's fiscal depart
ments. As they were held responsible for the entire sum previously 
raised, including the money collected in the West, the Comes was 
directed to ascertain the exact amount previously raised under this 
heading. 

There is nothing in the law's phrasing to indicate that the 
patriarchate was abolished by the Imperial authorities. Its cessa
tion seems to have been caused by the absence of legitimate heirs 
in the patriarch's house. The traditional communal authorities 
continued to function, however, both in Palestine and abroad, 
and the central role imposed on the synagogues in these fiscal 
matters highlights the close association, if not identification, that 
existed between the communal and the synagogal authorities. 
Their recruitment by the State administration in order to assure 
routine fiscal duties explains the interest of the State in the contin
ued functioning of the Jewish authorities, even after the disap
pearance of the patriarchate. 

CJ 1:9:17 did not refer to the patriarchate, but it manifested the 
same interest in appropriating the proceeds of the Crown Tax in 
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favour of the treasury. It also reiterated the duty of the c o m m u n a l 
authority to assure the co l l ec t ion of this tax. Justinian's editors 
o m i t t e d , h o w e v e r , the instructions bearing o n the cessat ion of the 
patriarchate , which w e r e by then irrelevant. T h e cont inued trans
fer of m o n e y from the diaspora to Palest ine after the cessat ion of 
the patriarchate , and the regular m o v e m e n t of 'apostoloi ' , sent for 
this purpose abroad , are sufficiently d o c u m e n t e d . T h e presence of 
t w o 'apostolo i ' in V e n o s s a w a s m e n t i o n e d , for e x a m p l e , o n Faus
tina's t o m b s t o n e . 1 

Codex Theodosianus, 16:8:29, ed. Mommsen, p. 895 

IDEM AA.* IOHANNI* C(OMITI) S(ACRARUM) L(ARGITIONUM)* 

Iudaeorum primates, qui in utriusque Palaestinae* synedriis* nominan-
tur vel in aliis provinciis degunt, quaecumque post excessum 
patriarcharum pensionis nomine suscepere, cogantur exsolvere. In 

5 futurum vero periculo eorundem anniversarius canon de synagogis om
nibus palatinis* conpellentibus exigatur ad earn formam, quam 
patriarchae quondam coronarii auri nomine postulabant; quae tamen 
quanta sit, sollerti inquisitione discutias; et quod de occidentalibus par-
tibus patriarchis conferri consueverat, nostris largitionibus inferatur. 

10 DAT. Ill KAL. IUN. CONSTANTINOP(OLI) FLORENTIO ET DIONYSIO 

CONSS.* 

THE SAME TWO AUGUSTI2 TO JOHANNES, 3 COMES OF THE SACRED 
LARGESSES4 

The Primates of the Jews, who are nominated in the Synhedriis 5 of 
either of the provinces of Palestine 6 or stay in other provinces, shall 
be forced to pay all that they had received as tax since the cessation 
of the patriarchs. In the future, however, an annual payment shall 
be demanded from all synagogues, on the Primates' responsibility 
and under the supervision of the Palatins, 7 in the same way that the 
patriarchs used in the past to demand under the name of Crown 
Gold; examine in a skillful investigation its amount; and what was 
used to be transmitted from the Western regions to the patriarchs 
should be entered in our Largesses. 
GIVEN ON THE THIRD DAY BEFORE THE CALENDS OF JUNE AT CONSTANTI
NOPLE, IN THE CONSULATE OF FLORENTIUS AND DIONYSIUS.8 
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Codex Justinianus, 1:9:17, ed. Kriiger, p. 62 

IMPP. THEODOSIUS ET VALENTINIANUS AA. IOHANNI COMITI 

SACRARUM LARGmONUM 

Iudaeorum primates, qui in utriusque Palaestinae synedriis nominantur 

vel in aliis provinciis degunt, periculo suo anniversarium canonem de 

5 synagogis omnibus palatinis compellentibus exigant ad earn formam, 

quam patriarchae quondam coronarii auri nomine postulabant: et hoc, 

quod de occidentalibus partibus patriarchis conferri consueverat, nostris 

largitionibus inferatur. 

D. Ill K. IUN. CONSTANTINOPOLI FLORENTIO ET DIONYSIO CONSS. 

THE TWO EMPERORS AND AUGUSTI THEODOSIUS AND VALENTINIAN TO 
JOHANNES, COMES OF THE SACRED LARGESSES 
The Primates of the Jews, who are nominated in the Synhedriis of 
either of the provinces of Palestine or stay in other provinces, shall 
demand an annual payment from all synagogues, on their responsi
bility and under the supervision of the Palatins, in the same way that 
the patriarchs used in the past to demand under the name of Crown 
Gold; and that which used to be transmitted from the Western 
regions to the patriarchs should be entered in our Largesses. 
GIVEN ON THE THIRD DAY BEFORE THE CALENDS OF JUNE AT CONSTANTI
NOPLE, IN THE CONSULATE OF FLORENTIUS AND DIONYSIUS. 

NOTES 
1. C/L, IX, No . 648. 
2. Augusti: Theodosius II and Valentinian III. 
3. This law is the earliest record of Johannes' tenure of office as Comes of 

the Sacred Largesses. He held this office until the summer of 431. In the autumn of 
that year he was appointed Master of the Offices. See PLRE, II, s.v.; O. Seeck, 
PW, 1:18, 1916, s.v., Cols. 1746-1747. 

4. The Comes of the Sacred Largesses administered the Treasury which 
evolved from the old 'Fiscus', hence of an essentially public character, unlike his 
counterpart in the court, the Comes of the Private Property, who administered the 
Emperor's private property. The Sacred Largesses received revenues of various 
sorts, such as the taxes on senators, the salt monopoly, customs, and various fines. 
See O. Seeck, PW, 1:7, 1900. s.v. Comites, Cols. 671-677. 

5. Synhedriis were the chief legal and political authorities of the Jews in 
Palestine. 

6. This law indicates that two separate Synhedrii functioned in the two 
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54 
Policy in Regard to Jews, Samaritans, 

Pagans, and Heretics 
Theodosius II (with Valentinian III) 

31 January 438 

This law, given by Theodosius II in his name and in that of Valen
tinian III at Constantinople on 31 January 438, was addressed to 
Florentius, Praefectus Praetorio of the East. The name of the 
Western consul was still unknown in Constantinople at that time, 
and the consulate was consequently designated in the inscription 
by the sixteenth consulate of Theodosius II and by that of "him 
who shall be proclaimed." A short fragment of this law was pre
served in the main manuscript of Theodosius' collection of Novels 
(the ninth-century Vaticanus Latinus 7277, Γ in Maier's edition), 
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provinces of Palestine, namely 'Palaestina Prima' and 'Palaestina Secunda'. The 
first province comprised the regions of Judea, Samaria, the coastal area, and the 
southern part of the Jordan valley, while the second comprised the regions of 
Galilee, the valley of Jezreel, the Gaulan, and the northern part of the Jordan 
valley. The legislator does not refer, in this connection, to the province of 'Palaes
tina Tertia', probably because it did not have an important Jewish population. This 
province, called also 'Palaestina Salutaris', comprised the south of the country. On 
the limits of the three provinces of Palestine see M. Avi-Yonah, PW, Suppl. XIII, 
1973, s.v. Palaestina, Col. 415. 

7. The 'Palatini sacrarum largitionum' were functionaries employed by the 
Comes of the Sacred Largesses, either in Court or on mission in the provinces. 
Their number in the Eastern administration was restricted to 224, with additional 
610 'supernumerarii'. See CTh 6:30:15. 

8. Given . . . Dionysius: 30 May 429. 
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but the complete text has been preserved by two manuscripts of 
Alaric's Breviarium (designated Ν and Ε in Maier's edition). 

Issued too late to be included in Codex Theodosianus, having 
been promulgated at Constantinople on 15 February 438, this law 
has been preserved in its entirety in Majorian's collection of Nov
els, which comprised those laws of Theodosius II which were 
promulgated in the West as well as laws issued by the Western 
Emperors Valentinian III and Majorian after the promulgation of 
Codex Theodosianus. 

Justinian's editors divided it into three separate texts, and com
pleted the original and incomplete subscription by three different 
Western consulates, all of which corresponded to three different 
Eastern consulates of Theodosius II. They preserved the correct 
number (XVI) of Theodosius IPs consulate only in CJ 1:5:7, and 
only there were they able to complete it successfully with Faustus' 
name, the Western consul for that year. In CJ 1:7:5, on the other 
hand, they introduced a wrong consulate number—XV, dated it 
accordingly to 435, and completed it, erroneously again, by the 
fourth consulate of Valentinian III. A similar mistake appeared in 
CJ 1:9:18, dated to 439 on grounds of Theodosius H's seventeenth 
consulate, whose subscription was completed by the addition of 
Festus' Western consulate. This dating appears in a considerable 
number of manuscripts of the Breviarium. 

Nau and Demougeot date this law to 439, and believe that it 
reflects Eudocia's anti-Jewish sentiments after her return from Je
rusalem, where she got involved in a conflict between Jews and 
militant monks. They are wrong, however, for our law was prom
ulgated prior to Eudocia's return from Jerusalem. Her sentiments 
and opinions could have no bearing on the issue of this law. It 
seems to reflect the strong piety that reigned in the court on the 
return of the relics of Johannes Chrysostomus to Constantinople 
and their public inhumation in the church of All the Apostles on 
27 January 438. 

The law dealt with three groups: (a) Jews and Samaritans; (b) 
pagans; (c) heretics. The chancellery employed the traditional tri
partite division when dealing with these groups (see, for more 
examples, Nos. 48 and 49 from 423). The association of Jews and 
Samaritans in one group conformed, again, to a well established 
usage of the chancellery, documented in laws issued in 390, 404, 
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and 426 (see above, Nos. 19, 33, 52). This law did not innovate in 
any way in regard to the Jews, it rather repeated previous legisla
tion on this subject, a clear indication that these laws were not 
observed in practice when the present law was drafted and issued. 

The measures enunciated in regard to Jews and Samaritans are 
as follows: 

(A) Prohibition to serve in the Imperial administration or to 
hold offices of dignity in the municipal government. They are only 
permitted to serve as decurions or Cohortalins. Those still serving 
in the prohibited offices were to be dismissed. Jewish and Samari
tan Apparitors would be allowed to execute verdicts only in pri
vate cases, and they were not to be put in charge of prisons. The 
general prohibition on their employment in positions of authority 
repeated legislation from the years 418 and 425 (see above, Nos. 
45, 51). 

(B) Prohibition to construct new synagogues, accompanied by a 
permission to repair the old ones. This represented a reiteration of 
laws from 415 and 423 (see above, Nos., 41, 49). 

(C) Prohibition to proselyte slaves as well as free persons, 
willingly or by force. On this point the legislator repeated legisla
tion from 415, 417, and 423 (see above, Nos. 41, 44, 48). The 
punishment imposed for circumcising Christians, death and confis
cation of property, was harsher than that decreed on 9 April 423, 
namely banishment for life and confiscation of property. 

The Visigothic Commentary summarized, briefly and faithfully, 
those measures that concerned Jews and Samaritans, and ignored 
the measures that dealt with Pagans and heretics. A similar ap
proach to this law was adopted by Justinian's editors. By their 
reception of the executive clause in regard to the Jews alone, 
however, they invested it with a scope greater than it had in the 
original law. CJ 1:9:18 repeated, without important changes, the 
prohibition on employment of Jews in government, adding to the 
specified offices that of 'pater civitatis', and the prohibition on 
construction of new synagogues and proselyting. CJ 1:7:5 reiter
ated the prohibition on proselyting Christians and broadened its 
scope to include all conversions of Christians to another religion or 
sect, while CJ 1:5:7 repeated the obligation of Jews and Samari
tans to serve in the curias, broadening its scope, again, so as to 
apply to all 'sects'. 
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Evidence on the application of the clause concerning vindication 
of new synagogues to the Church was provided in Theophanes' 
account of the construction of a new synagogue by the Jews of the 
Constantinopolitan quarter of Chalcopratea, in collusion with the 
Prefect of the City, in 442. Theodosius II and his sister Pulcheria 
handed over the new building to the Church, and it was dedicated 
to St. Mary. 1 Several Byzantine historians, such as Cedrenus and 
Zonaras, confused this with the Callynicum affair under Theodo
sius I. 

Theodosius II, Novella, 3 ( = Breviarium, 3), ed. Meyer & Mommsen, pp. 7-11 

IMPP. THEOEKOSIUS) ET VALENT(INIANUS) AA. FLORENTIO* 

P(RAEFECTO) P(RAETORI)0 

Inter ceteras sollicitudines, quas amor publicus pervigili cogitatione 
nobis indixit, praecipuam imperatoriae maiestatis curam esse per-

5 spicimus verae religionis indaginem; cuius si cultum tenere potuerimus, 
iter prosperitatis humanis aperimus inceptis. Quod usu longae aetatis ex-
perti* piae mentis arbitrio ad posteros usque perennitatis iure fundare 
decrevimus caerimonias sanctitatis. Quis enim tarn mente captus, quis 
tarn novae feritatis inmanitate damnatus est, ut, cum videat caelum 

ίο divinae artis imperio incredibili celeritate intra sua spatia metas tem-
porum terminare, cum siderum motum vitae commoda moderantem, 
dotatam messibus terram, mare liquidum et inmensi opens vastitatem 
finibus naturae conclusam, tanti secreti, tantae fabricae non quaerat 
auctorem?* Quod sensibus excaecatos Iudaeos Samaritas paganos et 

is cetera haereticorum genera portentorum audere cognoscimus. Quos si 
ad sanitatem mentis egregiae lege medica revocare conemur, severitatis 
culpam ipsi praestabunt, qui durae frontis obstinato piaculo locum 
veniae non relinquunt. Quam ob rem cum sententia veteri desperatis 
morbis nulla sit adhibenda curatio,* tandem, ne ferales sectae in vitam, 

20 inmemores nostri saeculi, velut indiscreta confusione licentius evagen-
tur, hac victura in omne aevum lege sancimus neminem Iudaeum, 
neminem Samaritam neutra lege constantem* ad honores et dignitates 
accedere, nulli administrationem patere civilis obsequii, nec defensoris 
fungi saltern officio.* Nefas quippe credimus, ut supernae maiestati et 

25 Romanis legibus inimici ultores etiam nostrarum legum subreptivae 
iurisdictionis habeantur obtentu et adquisitae dignitatis auctoritate 
muniti adversum Christianos et ipsos plerumque sacrae religionis an-
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tistites velut insultantes fidei nostrae iudicandi vel pronuntiandi quod 
velint habeant potestatem: illud etiam pari consideratione rationis 
arcentes, ne qua synagoga in novam fabricam surgat, fulciendi veteres 
permissa licentia quae ruinam praesentaneam minitantur. His adicimus, 
quicumque servum seu ingenuum, invitum vel suasione plectenda, ex 
cultu Christianae religionis in nefandam sectam ritumve transduxerit, 
cum dispendio fortunarum capite puniendum, ut quisque igitur vel in-
fulas* ceperit, adquisitis dignitatibus non potiatur, vel synagogam ex-
truxerit, conpendio ecclesiae catholicae noverit se laborasse. Immo qui 
ad honores inrepsit, habeatur, ut antea, condicionis extremae, etiamsi 
honorariam promeruerit dignitatem. Et qui synagogae fabricam coepit 
non studio reparandi, cum damno auri quinquaginta librarum fraudetur 
ausibus suis. Cernat praeterea bona sua proscripta poenae mox 
sanguinis destinandus qui fidem alterius expugnavit perversa doctrina. 
Et quoniam decet imperatoriam maiestatem ea provisione cuncta 
conplecti, ut in nullo publica laedatur utilitas, curiales omnium civitatum 
nec non cohortalinos,* onerosis quin etiam militiae seu diversis officiis 
facultatum et personalium munerum obligatos, suis ordinibus, 
cuiuscumque sectae sint, inhaerere censemus, ne videamur hominibus 
execrandis contumelioso ambitu inmunitatis beneficium praestitisse, 
quos volumus huius constitutionis auctoritate damnari. Hac exceptione 
servata, ut adparitores* memoratarum sectarum in privatis dumtaxat 
negotiis iudicis sententias exsequantur nec carcerali praesint custodiae,* 
ne Christiani, ut fieri adsolet, nonnumquam obtrusi custodum odiis 
alterum carcerem patiantur, incerto an iure videantur inclusi. Hinc per-
spicit nostra dementia paganorum quoque et gentilis inmanitatis 
vigiliam nos debere sortiri, qui naturali vesania et licentia pertinaci verae 
religionis tramite discedentes nefarios sacrificiorum ritus et funestae 
superstitionis errores occultis exercere quodammodo solitudinibus 
dedignantur, nisi ad supernae maiestatis iniuriam et temporis nostri 
contemptum eorum scelera professionis genere publicentur. Quos non 
promulgatarum legum mille terrores, non denuntiati exilii poena conpes-
cunt, ut, si emendari non possint, mole saltern criminum et inluvie vic-
timarum discerent abstinere. Sed prorsus ea furoris peccatur audacia, u s 
inproborum conatibus patientia nostra pulsatur, ut si oblivisci cupiat 
dissimulare non possit. Quamquam igitur amor religionis numquam 
possit esse securus, quamquam pagana dementia cunctorum sup-
pliciorum acerbitates exposcat, lenitatis tamen memores nobis innatae 
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trabali iussione decrevimus, ut, quicumque pollutis contaminatisque 
mentibus in sacrificio quolibet in loco fuerit conprehensus, in fortunas 
eius, in sanguinem* ira nostra consurgat Oportet enim dare nos hanc 
victimam meliorem ara Christianitatis intacta servata. An diutius 
perferemus mutari temporum vices irata caeli temperie, quae 
paganorum exacerbata perfidia nescit naturae libramenta servare? Unde 
enim ver solitam gratiam abiuravit? Unde aestas messe ieiuna 
laboriosum agricolam in spe destituit aristarum? Unde hiemis 
intemperata ferocitas ubertatem terrarum penetrabili frigore sterilitatis 
laesione damnavit? Nisi quod ad inpietatis vindictam transit legis suae 
nature decretum. Quod ne posthac sustinere cogamur, pacific* ultione, 
ut diximus, pianda est superni numinis veneranda maiestas. Superest, ut, 
quae in Manichaeos deo semper offensos, quae in Eunomianos 
haereticae fatuitatis auctores, quae in Montanistas Frygas Fotinos* 
Priscillianistas Ascodrogos* Hydroparastatas* Borboritas* Ofitas* in-
numerabilibus constitutionibus lata sunt, cessante desidia celeri ex-
ecutioni mandentur, Florenti p(arens) k(arissime) a(tque) a(mantissime). 
Inlustris igitur et magnifica auctoritas tua, cui cordi est cum divinis turn 
principalibus adhibere iussionibus famulatum, quae insatiabili catholicae 
religionis honore decrevimus, propositus excellentiae suae sollemniter 
edictis, in omnium faciat pervenire notitiam, provinciarum quoque 
moderatoribus praecipiat intimari, ut et eorum pari sollicitudine cunctis 
civitatibus atque provinciis quae necessario sanximus innotescant. 
DAT. PRID. KAL. FEB. CONSTANTINOPOLI D;N. THEOD(OSIO) Α. XVI CONS. 

ET QUI FUERIT NUNTIATUS.* 

INTERPRETATIO 

Haec lex specialiter iubet, ut nullus Iudaeus, nullus Samaritanus ad nul
lum militiae aut administrationis honorem possit accedere neque defen-
soris officium nulla ratione suscipere neque careens esse custodes, ne 
forsitan sub specie cuiuslibet officii Christianos vel etiam sacerdotes sub 
quacumque occasione iniuriis audeant fatigare, ne supra scripti qui 
inimici legis nostrae sunt legibus nostris aliquos aut condemnare aut 
iudicare praesumant. Nullam denuo audeant construere synagogam. 
Nam si fecerint, noverint hanc fabricam ecclesiae catholicae profuturam 
et quinquaginta pondo auri auctores fabricae esse multandos. Sed hoc 
sibi sciant esse concessum, ut ruinas synagogarum suarum debeant 
reparare. Hoc etiam specialiter in hac lege conprehensum est, ut nullus 
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Iudaeus servum aut ingenuum Christianum audeat quacumque per-
suasione in suam legem transferre. Quod si fecerit, amissis facultatibus 

105 capite puniatur. De reliquo vero haec lex damnat sectas, quae 
nominatim in hac lege continentur insertae. 

THE TWO EMPERORS AND AUGUSTI THEODOSIUS AND VALENTINIAN TO 
FLORENTIUS,2 PRAEFECTUS PRAETORIO 
Among the other duties which our love of the common weal indi
cates to us in an ever vigilant consideration, we perceive the search 
for the true religion as the Imperial Majesty's foremost care. If we 
could maintain its cult, we shall open the way of prosperity to 
human endeavor. Experienced by a long life 3 and piously resolved, 
we have decreed, therefore, to establish the ceremonies of holiness 
to posterity, even unto eternity. Is there a person so arrested in 
mind, so damned by the monstrosity of the new savagery, as to see 
the sky determining time-limits within its space in incredible speed 
under the government of the divine science, the movement of the 
stars which controls life's benefits, the earth plentiful with harvests, 
the watery sea, that vastness of the immense work enclosed within 
the boundaries of nature, and not search for the author of such a 
vast mystery, of such a vast fabric? 4 This, we know, the blindly 
senseless Jews, Samaritans, pagans, and the other kinds of mon
strous heretics dare to do. If we endeavour to recall them to the 
sanity of an eminent mind by a healing law, they themselves shall 
bear the responsibility for its severity, they, who do not leave 
room for mercy by their obstinate crime of an obdurate front. For 
this reason, although according to the ancient maxim no cure 
should be applied to the desperately ill, 5 nevertheless, lest the abom
inable sects proliferate wantonly in indiscriminate confusion in our 
lifetime, oblivious of the quality of our times, we decree in this 
law—that shall stand forever—that no Jew, and no Samaritan, nor 
any one constant in either of these laws, 6 should accede to honours 
and dignities, to none of them shall be opened an administration 
with public obedience, neither shall he serve as Protector. 7 For we 
consider it impious, that the enemies of the Supreme Majesty and 
of the Roman laws shall be considered as avengers also of our laws 
by seizing stolen jurisdiction, and armed with the authority of an 
ill-gotten dignity shall have the power to judge and pronounce 
sentence against Christians, very often even against priests of the 
sacred religion, to the insult of our faith. This too we prohibit on a 
similar consideration, that no synagogue shall be erected in a new 
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building, granting leave to prop up the old ones which threaten 
immediate ruin. We add to these, that whoever shall transfer a 
slave or a freeborn, against his will or with a punishment-meriting 
persuasion, from the cult of the Christian religion to an abomi
nable sect and rite, shall be punished by death and confiscation of 
property, and he who shall take the office insignia 8 shall not main
tain the ill-gotten dignities, and he who shall construct a synagogue 
shall know that he had laboured for the benefit of the Catholic 
Church. Indeed, he who shall steal into offices of honour shall be 
considered, as before, of the lowest condition, even though he had 
obtained an honourary dignity. And he who began building a syna
gogue not in order to repair it, shall be deprived of his work and 
fined fifty gold pounds. Furthermore, let him who overcame 
another man's faith with a perverse doctrine know, that he shall be 
sentenced to confiscation of his property and to the death penalty. 
And since it is appropriate that the Imperial Majesty should take 
care in all things that the public weal shall not be harmed in 
anything, we order that the curials of all the cities as well as the 
Cohortalins, 9 indeed those obligated by property and personal li
turgies to the onerous and diverse duties of the State's service, 
shall adhere to their curias, no matter to whatever sect they be
long, lest we be seen to grant the privilege of exemption to men 
execrable with reprehensible ambition, whom we wish condemned 
by this constitution's authority. With the exception, however, that 
the Apparitors 1 0 who belong to the above-mentioned sects shall 
execute judge's sentences in private cases only, neither shall they 
be in charge of prison, lest Christians—as frequently happens— 
suffer double imprisonment 1 1 when they are thrown before hostile 
gaolers, and sometimes it is even doubtful whether they have been 
legally incarcerated. Our clemency perceives, therefore, that we 
must also maintain vigilance against the pagans and the Gentile 
savagery, who depart from the path of the true religion in their 
inborn insanity and license and scorn to perform the nefarious rites 
of sacrifices and the errors of the deadly superstition in a certain 
manner in deserted places, but wish their crimes to be made 
known in a sort of declaration to the injury of the Supreme Ma
jesty and the contempt of our times. Those who are not restrained 
by the myriad terrors in the promulgated laws and by the imposed 
penalty of banishment, although they are incapable of improve
ment, shall learn at least to avoid the mass of crimes and the 
sacrifices' filth. Yet crimes are indeed committed with such an 
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audacity of madness, and our patience is assailed by such ventures 
of the wicked, that even if it wished to forgive, it could not ignore. 
Therefore, although the love of religion can never be secure, and 
though the pagan madness exacts the rigors of all the punishments, 
we remember nevertheless our innate lenity and decree, in a firm 
order, that if someone shall be caught sacrificing with polluted and 
contaminated intentions in any place whatsoever, our wrath shall 
rise against his property and against his l i fe . 1 2 It is proper that we 
offer the better sacrifice and the altar of Christianity kept intact. 
Shall we bear for long the change of seasons in the wrath of 
heaven's harmony, which, exasperated by the pagans' perfidy, can
not keep nature's weights? Why did summer hungry for harvest 
defraud the industrious peasant's hope for grain? Why did winter's 
intemperate ferocity damn earth's fertility with penetrating cold 
and sterile injury? Surely nature transgresses the decree of its own 
law in punishment of impiety. In order that we shall not be forced 
to bear this longer, it is necessary, as we have said, that the Ven
erable Majesty of the Supreme Deity be propitiated by a peace
making punishment. It remains now that what has been legislated 
in innumberable constitutions against the Manichaeans eternally 
odious to God, against the Eunomians instigators of the heretical 
fatuity, against the Montanists, Frygii, Fotinii , 1 3 Priscilianists, 
Ascodrogi , 1 4 Hydroparastati, 1 5 Borborits, 1 6 and Offits 1 7 shall be put 
to swift execution without any idleness, Florentius, dearest and 
loving father. Your illustrious and magnificent authority, always 
entirely intent on obeying the divine as well as the Imperial orders 
shall, therefore, make known to all what we have decreed out of 
boundless honour for the Catholic religion, in edicts of your Excel
lence officially published, and shall order that the governors of the 
provinces shall be informed, and that what we have decreed by 
necessity shall be made clear to all the cities and provinces by their 
like diligence. 
GIVEN ON THE DAY BEFORE THE CALENDS OF FEBRUARY AT CONSTANTI
NOPLE, IN THE CONSULATE OF OUR MASTER THEODOSIUS AUGUSTUS FOR 
THE SIXTEENTH TIME AND OF HIM WHO SHALL BE ANNOUNCED. 1 8 

COMMENTARY 
This law orders in particular that no Jew and no Samaritan shall 
attain any honour of State government or administration, and that 
on no account shall they receive the office of Protector, nor be 
prison guards, lest perchance they dare molest Christians, or even 
priests, under pretext of any office, and lest the above mentioned, 
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who are enemies of our law, presume to condemn people or judge 
them under our laws. They shall not dare to construct anew any 
synagogue. For it they shall do so they shall know that this building 
shall benefit the Catholic Church and the builders of that building 
shall be fined fifty in gold weight. But let them know that this is 
allowed them, that they should repair the ruins of their synagogues. 
This, however, is particularly comprehended in this law, that no Jew 
shall dare transfer to his law a Christian, slave or freeborn, by any 
persuasion whatsoever or be punished by death and loss of property. 

Codex Justinianus, 1:9:18, ed. Kriiger, p. 62 

IDEM AA. FLORENTIO PP. 

Hac victura in omne aevum lege sancimus neminem Iudaeum,* quibus 
omnes administrationes et dignitates interdictae sunt, nec defensoris 
civitatis fungi saltern officio nec patris* honorem adripere concedimus, 

5 ne adquisiti sibi officii auctoritate muniti adversus Christianos et ipsos 
plerumque sacrae religionis antistites velut insultantes fidei nostrae 
iudicandi vel pronuntiandi quamlibet habeant potestatem. Dlud etiam 
pari consideratione rationis arguentes praecipimus, ne qua Iudaica 
synagoga in novam fabricam surgat, fulciendi veteres permissa licentia, 

ίο quae ruinam minantur. Quisquis* igitur vel infulas ceperit, quaesitis 
dignitatibus non potiatur, vel si ad officia vetita subrepserit, his penitus 
repelletur, vel si synagogam extruxerit, compendio catholicae ecclesiae 
noverit se laborasse: et qui ad honores et dignitates inrepserit, habeatur, 
ut antea, condicionis extremae, etsi honorariam illicite promeruerit 

1 5 dignitatem: et qui synagogae fabricam coeperit non studio reparandi, 
cum damno auri quinquaginta librarum fraudetur ausibus suis. Cernat 
praeterea bona sua proscripta, mox poenae sanguinis destinandus, qui 
fidem alterius expugnavit perversa doctrina. 
D. PRID. K. FEBR. CONSTANTINOPOLI THEODOSIO Α. XVII ET FESTO 

20 CONSS.* 

THE SAME TWO AUGUSTI TO FLORENTIUS, PRAEFECTUS PRAETORIO 
We decree in this law—that shall stand forever—that no Jew, 1 9 to 
which all administration and dignities are prohibited, shall perform 
even the office of City Protector, nor do we grant that he shall seize 
the honour of Father, 2 0 lest, armed with the authority of an ill-got-
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Codex Justinianus, 1:7:5, ed. Kriiger, p. 60 

IMPP. THEODOSIUS ET VALENTINIANUS AA. FLORENTIO PP. 

Eum, quicumque servum seu ingenuum, invitum vel suasione plectenda, 
ex cultu Christianae religionis in nefandam sectam ritumve traduxerit, 
cum dispendio fortunarum capite puniendum censemus. 

5 D. PRID. K. FEBR. CONSTANTINOPOLI THEODOSIO Α. XVI ET FAUSTO 

CONSS.* 

T H E T W O EMPERORS A N D A U G U S T I THEODOSIUS A N D V A L E N T I N I A N TO 

F L O R E N T I U S , PRAEFECTUS PRAETORIO 

We order that any person, whoever he shall be, that shall transfer a 
slave or a freeborn, against his will or with a punishment-meriting 
persuasion, from the cult of the Christian religion to an abominable 
sect and rite shall be punished by death and confiscation of property. 
G I V E N O N T H E D A Y BEFORE T H E C A L E N D S OF FEBRUARY AT C O N S T A N T I 

N O P L E , I N T H E C O N S U L A T E OF THEODOSIUS A U G U S T U S FOR T H E SIX

T E E N T H TIME A N D O F F A U S T U S . 2 3 
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ten office, they shall have the power to judge and pronounce sen
tence against Christians, very often even against priests of the sa
cred religion, to the insult of our faith. This too we order, deducing 
from a similar consideration, that no Jewish synagogue shall be 
erected in a new building, while granting leave to prop up the old 
ones which threaten to fall down. Anyone , 2 1 therefore, who shall 
take the office insignia shall not maintain the seized dignities, or if 
he shall steal into prohibited offices, he shall be entirely expelled 
from them, or if he shall construct a synagogue he shall know that 
he had laboured for the benefit of the Christian Church; and he who 
shall steal to honours and dignities shall be considered, as before, of 
the lowest condition, even though he had illegally obtained an hono
rary dignity; and he who shall begin to build a synagogue not in 
order to repair it shall be deprived of his work and fined fifty gold 
pounds. Furthermore, let him who overcame another man's faith 
with a perverse doctrine know that he shall be sentenced to confis
cation of property and to the death penalty. 
G I V E N O N T H E D A Y BEFORE T H E C A L E N D S O F FEBRUARY AT C O N S T A N T I 

N O P L E , IN T H E C O N S U L A T E O F THEODOSIUS A U G U S T U S FOR T H E S E V E N 

T E E N T H TIME A N D O F F E S T U S . 2 2 
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Codex Justinianus, 1:5:7, ed. Kriiger, pp. 51-52 

IDEM AA. FLORENTIO PP. 

Curiales omnium civitatum, onerosis quin etiam militiae seu diversis 

officiis facultatum et personalium munerum obligatos suis ordinibus, 

cuiuscumque sectae sint, inhaerere censemus, ne videamur hominibus 

5 exsecrandis contumelioso ambitu immunitatis beneficium praestitisse, 

quos volumus huius constitutionis auctoritate damnari. 

D. PRID. K. FEBR. CONSTANTINOPOLI THEODOSIO Α. XVI ET FAUSTO 

CONSS. 

THE SAME TWO AUGUSTI TO FLORENTIUS, PRAEFECTUS PRAETORIO 
We order that the curials of all the cities, indeed those obligated by 
property and personal liturgies to the onerous and diverse duties of 
the State's service shall adhere to their curias no matter to whatever 
sect they belong, lest we be seen to grant the privilege of exemption 
to men execrable with reprehensible ambition, whom we wish con
demned by this constitution's authority. 
GIVEN ON THE DAY BEFORE THE CALENDS OF FEBRUARY AT CONSTANTI
NOPLE, IN THE CONSULATE OF THEODOSIUS AUGUSTUS FOR THE SIX
TEENTH TIME AND OF FAUSTUS. 

NOTES 
1. Χρονογραφία , ed. C. de Boor, I, Leipzig 1883, pp. 102, 248. 
2. Florentius was an orthodox Christian who served as Prefect of the City 

of Constantinople in 422, Praefectus Praetorio of the East in the years 428-429, 
and consul in 429. He was nominated again as praefectus praetorio for a second 
tenure of office, and is documented in this capacity between 31 January 438 and 26 
November 439. H e obtained the title of Patricius between 444 and 448. See Haehl-
ing, pp. 84-85; PLRE, II, s.v.; O. Seeck, PW, 1:12, 1909, s.v., Cols. 2758-2759. 

3. Life: Theodosius II was born in 10 April 401. He was therefore 37 years 
old when this law was promulgated. 

4. Fabric: The first part of this paragraph paraphrases a passage in Cicero's 
De Natura Deorum: 'Quis enim hunc hominem dixerit, qui, cum tarn certos caeli 
motus tarn ratos astrorum ordines tamquam inter se omnia conexa et apta viderit, 
neget in his ullam esse rationem . . . an . . . cum autem impetum caeli cum admi-
rabili celeritate moveri vertique videamus constantissime conficientem vicissitudines 
anniversarias cum summa salute et conservat ion rerum omnium, dubitamus quin 
ea non solum ratione fiant sed etiam excellenti divinaque ratione?' (2:38, ed. O. 
Plasberg & W. A x , Leipzig 1933, p. 88). "Who would not deny the name of human 
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being to a man who, on seeing the regular motions of the heaven and the fixed 
order of the stars and the accurate interconnexion and interrelation of all things, 
can deny that these things possess any rational design . . . when therefore we 
behold the whole compass of the heaven moving with revolutions of marvellous 
velocity and executing with perfect regularity the annual changes of the seasons 
with absolute safety and security for all things, how can we doubt that all this is 
effected not merely by reason, but by a reason that is transcendent and divine?" 
(Trans. H. Rockham, London 1933, pp. 217-219) . 

5. Desperately ill is a reference to a maxim attributed to Hippocrates. See 
Περί τέχνης, ed. Μ. P. Ε. Littre, VI , Paris 1849, pp. 4 - 6 , 26. 

6. Laws: this passage is not entirely clear. It was omitted, probably for that 
reason, from the text received by Justinian's editors in CJ 1:9:18. Some historians 
interpreted it as a revocation of those laws in force in both parts of the Empire 
which allowed Jews and Samaritans to take office in the State and the municipal 
administration. Others interpreted correctly the term 'lex' as synonymous to 'reli-
gio', and believed that this passage concerned Samaritans, who rejected both Chris
tianity and Judaism. See Juster, II, p. 245. 

7. The office of 'defensor civitatis', "City Protector," was originally created 
in order to protect the lower strata of the urban population against oppression by 
the Imperial and the municipal administration. The authority of the 'defensor' 
expanded gradually, particularly in the late fourth century and in the early fifth 
century. He was assigned powers and duties in civil and criminal jurisdiction, police 
activities, control of the administration, and in the fight against heresies and pagan
ism. After 409 only Orthodox Christians were eligible to this office. The election 
was entrusted to a body comprised of clergymen, former magistrates, and men of 
property. The status of the 'defensor' was further strengthened by Justinian's Novel 
No . 15 from 535; his term of office was fixed for a duration of two years, and he 
could not be dismissed by the governors of the province. He was held responsible, 
in the absence of the governor, for the provincial adminstrative personnel stationed 
in his city. See H. Leclercq, DACL, IV: 1, 1920, s.v. Defensor Civitatis, pp. 406 -
427; W. Liebeschuetz, "The Origins of the Pagarch," BZ, LXVI (1973), pp. 40, 43. 
This office is mentioned in Gen. R. in the Greek term έκδικος transmitted in 
Hebrew transliteration ΟΐρΉΑΚ: "R. Yudan the Patriarch asked R. Shemuel b. R. 
Nahman, namely: . . . what is the meaning of 'Extol Him that rideth upon the 
skies, be-Yah is his name' (Ps. LXVIII, 5)? He told him there is not a single place 
which has not someone in charge of its 'bia', thus the 'Egdicos' is in charge of the 
'bia' in a city" (12:10, Theodor-Albeck ed. , p. 108). 'Bia' is the Greek term βία, 
meaning "violence, oppression." See I. Wartski, "The Usage of the Greek Words 
βια—βιος in Midrashic Literature," Tarbiz, XXXVI (1967), pp. 239-240 (in Heb
rew); S. Lieberman, "The Words DIOOnOK ,ΟυοηηλΝ , 0 0 0 2 mOK," ibid., p. 401 
(in Hebrew); Sperber, pp. 3 1 - 3 2 , 6 8 - 6 9 , 209-210. 

8. Insignia: the 'infulae' were woolen bands, white or purple, worn by 
Emperors and magistrates upon the forehead, as a symbol of their office. Compare 
the following passage in Theodosius II's law from 425: 'Nemo sibi praesumat mod-
eratorum provinciarumque rectorum sub quibuscumque infulis potestatis quem-
quam patrimonii universis privare subsidiis'. "None of the Moderators or the Province-
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Governors shall dare deprive a man of all the help of his property under the pretext 
of any office whatsoever" (CTh 9:41:1). 

9. Cohortalins were public administrative functionaries of the lower rank, 
of a very low status, and subject to various disabilities. Serving usually under the 
authority of the provincial governors, they were bound to their office by their 
person as well as by their property. See Premerstein, PW, 1:7, 1900, s.v. Cohor-
tales, Cols. 357-359 . 

10. The term of Apparitors was largely identical to that of Cohortalins, 
though Apparitors usually served magistrates of a higher rank than that of provin
cial governors. See Premerstein, ibid. 

11. Double imprisonment: this passage is not entirely clear, probably be
cause of an omission or corruption of several words. It seems to signify "a harsher 
imprisonment," suffered by the Christian prisoner at the hands of Jewish prison-
guards. This prohibition conformed to the general policy of keeping Jews out of 
offices with power and capability to put pressure on Christians. Imprisonment was 
not recognized in Roman criminal law as a penalty but as means of enforcing the 
authority of the magistrate in the framework of carrying out his powers of 'coer-
citio'. It was usually employed by the authorities to maintain law and order or to 
assure the immediate availability of persons charged with criminal offences. 

12. Life: this clause stands in clear contrast to the preceding sentences, 
which seem to introduce some measure of clemency. It is possible that the legislator 
distinguished, originally, between life and property penalties, abolishing the former 
and maintaining the latter, and that the word 'non', employed in connection with 
the harsher penalty, was later omitted, either intentionally or accidentally. 

13. Fotinii belonged to a heretical sect, founded by Fotinus, bishop of Sir-
mium, between 346 and 351. Though never a popular heresy, it was still in exist
ence in the fifth century. See G. Bardy, DTC, XII, 1935, s.v. Photin de Sirmium, 
pp. 1532-1536. 

14. Ascodrogi: A heresy known by various pejorative names, it is positively 
documented only in Galatia during the second half of the fourth century. It was 
usually associated with the Montanists, either because of the geographical proxim
ity or because of the close similarity between the ecstatic rituals of these two sects. 
See H. C. Puech, Reallexikon, I, 1950, s.v. Ascodrutae, Cols. 731-735. 

15. Hydroparastati: A heresy which rejected the use of wine in the Eucha
rist, replacing it with water. Its rejection of wine, considered as a diabolical and 
corrupting element, derived from a particularly rigorist attitude to matter, which 
was shared by other sects as well and is documented even among the Orthodox. It 
was usually associated with the name of Tatian. See G. Gentz, Reallexikon, I, 1950, 
s.v. Aquarii, Cols. 574-575. 

16. Borborits: A gnostic sect, whose opponents described it as characterized 
by immorality and vice. It was still in existence in the fourth and the fifth centuries. 
See L. Fendt, Reallexikon, II, 1954, s.v. Borborianer, Cols. 510-513. 

17. Ofits: A gnostic sect, whose ritual and myth accorded a central role to 
the snake. See E. Amann, DTC, XI, 1932, s.v. Ophites, pp. 1063-1075. 

18. Given . . . announced: 31 January 438. 
19. Jew: this passage is certainly corrupt, for it opened in singular (neminem 

3 3 6 



55 LECTURING IN PUBLIC ON CHRISTIAN DOGMA 

BIBLIOGRAPHY 
Godefroy, VI:2, pp. 9 - 1 5 ; Juster, I, 470-472; II, pp. 245 n. 2, 261-262; 

Seeck, Regesten, p. 367; F. Nau, "Deux Episodes de 1'histoire juive sous Theodose II 
(423 et 438) d'apres la Vie de Barsauma le Syrien," REJ, LXXXIII (1927), pp. 2 0 5 -
206; Browe, pp. 117-118, 124-125; Seaver, pp. 7 8 - 8 1 ; Demougeot , "Thoodose II," 
pp. 97-100; Avi-Yonah, p. 215; Rabello, "Tribute," p. 260 n. 5; Langenfeld, pp. 
102-104; Η. H. Anton, "Kaiserliches Selbstverstandnis in der Religionsgesetzge-
bung der Spatantike und papstliche Herrschaftsinterpretation im 5. Jahrhundert," 
Zeitschrift fur Kirchengeschichte, LXXXVIII (1977), pp. 63-66; Reichardt, pp. 3 7 -
38. 

55 
Prohibition to Lecture in Public on the Christian Dogma 

Two Edicts of (Valentinian III with) Marcian 
7 February 452; 13 March 452 

T h e s e t w o edicts w e r e p r o m u l g a t e d by Marcian, in his n a m e and in 
that of Va lent in ian III, in 4 5 2 , at Cons tant inop le . N o . 5 5 A was 
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Iudaeum) and terminated in plural (quibus). This corruption resulted from the omis
sion of the two words 'neminem Samaritam', which appeared in the original text of 
Theodosius II's Novel (see above). It seems that the corruption originated subse
quently to Justinian's codification, for the translators of the Basilica still used the 
correct version, though they too employed the plural number: πάσιν Ίουδαίοις και 
πάσι Σαμαρείταις (Bas. 1:1:47). It probably emerged in the manuscript-transmission 
of Codex Justinianus. 

20. "Father" was a municipal office known after the middle of the fifth 
century. The city's Father was probably in charge of the city's independent reve
nues. Sometimes this office was held simultaneously by several persons. On the 
creation of this office and its nature consult C. Roueche\ "A New Inscription from 
Aphrodisias and the title πατήρ της πόλεως," Greek, Roman and Byzantine 
Studies, X X (1979), pp. 173-185. 

21. Anyone: Justinian's editors replaced here the original 'quisque' by 'quis-
quis', although 'quisque' conformed to the current usage of employing this word in 
the meaning of 'quilibet' or 'quicumque'. See Grupe, XV, p. 336. 

22. Given . . . Festus: 31 January 439. 
23. Given . . . Faustus: 31 January 438. The subscription given in Halo-

ander's edition, however, dates this law to 435. See Kriiger's apparatus there. 
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given on 7 February, while No. 55B was issued on 13 March. The 
Greek texts of both edicts have been preserved in the collection of 
documents appended to the official proceedings of the Chalcedon 
Council of 451, compiled at Constantinople shortly after the coun
cil was terminated. Their Latin texts have been preserved in the 
following sources: Collectio Vaticana is a collection of documents 
bearing on this Council, compiled at Rome a short time after the 
accession of Emperor Leo in 457; Collectio Quesnelliana is a ca
nonical collection, compiled in southern Gaul in the early sixth 
century; Versio Antiqua, Versio Antiqua Correcta, Versio Rustici 
were three versions of the official Latin translation of the Council's 
proceedings, all three dating shortly after 553. The Latin version of 
55A has been also preserved in Collectio Hispana, a Spanish ca
nonical collection from the late sixth century. Its shortened version 
was received into Codex Justinianus (CJ 1:1:4). 

No. 55A has been preserved in its entirety, in Greek and in 
Latin, in the public version addressed to the population of Con
stantinople. The shortened Latin version in Codex Justinianus, on 
the other hand, was addressed to Palladius, Praefectus Praetorio of 
the East. As the shortened version differs from the longer version 
in several important points, it is evident that Justinian's editors did 
not use the version addressed to the population of Constantinople 
while changing its inscription, but actually used the official Latin 
version addressed to Palladius. The strong similarity between the 
Latin versions resulted, therefore, from their derivation from a 
common official version, issued by the court and received in differ
ent collections. 

The Greek version of No. 55B was addressed to Palladius, 
Praefectus Praetorio of the East, Valentinian, Praefectus Praeto
rio of Illyricum, Tatian, Prefect of the City of Constantinople, 
and Vincomalus, Master of the Divine Offices. All four, with 
the exception of Valentinian, took part in the Council of Chal
cedon as representatives of Marcian. The manuscripts of the 
Latin collections present us with two different inscriptions. The 
first designates Palladius as addressee, but this is certainly an 
error, for the same text mentioned his name among the other 
addressees who received copies of that edict. The other version 
designated "the citizens of Constantinople" as the addressees, 
with a list of other addressees—Palladius, Valentian, Tatian, and 
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Vincomalus—who were sent copies of that edict. This is proba
bly the correct version. 

The date of No. 55A is usually determined according to the data 
provided by its Greek version and the Latin version transmitted in 
Codex Justinianus and in the Versio Rustici. The manuscripts sup
ply, nevertheless, numerous variations, such as the changes of 
'dat.' with 'prop.', 'VII' with 'VI', 'id.' with 'kal.', changes not 
uncommon in the manuscript-transmission of Roman legal sources. 
It is impossible to identify distinctive groups of manuscripts ac
cording to the data they offer on the issue or on the promulgation 
of this edict, but the numerous variations found in the manuscripts 
probably reflect several stages in the process of this edict's dissemi
nation. It was probably given by Marcian on 26 or 27 January 452, 
and publicly promulgated at Constantinople on 7 February of that 
year. The other dates refer to its promulgation by the other ad
dressees in different parts of the Empire. 

No. 55A should be seen in the larger context of the measures 
adopted by Marcian in order to implement the decisions of the 
Council of Chalcedon. This edict confirmed the Council's deci
sions, and prohibited all public lectures on topics of Christian 
dogma, on grounds that such lectures defied the Council's deci
sions and resulted in the profanation of Christianity's sacred mys
teries in front of the Jews and the pagans. Heavy penalties were to 
be imposed for trangressing this prohibition. Clerics were to be 
defrocked, and State officials dismissed from their duties. All 
others were to be banished from Constantinople and punished 
"appropriately." The version addressed to Palladius (CJ 1:1:4) dis
tinguished between freemen who were neither clerics nor State 
officials, and slaves, who should suffer even harsher penalties than 
"banishment and the appropriate penalties." 

No. 55B proves that No. 55A was neither applied in practice, 
nor did it terminate public discussion on topics of Christian dogma. 
Marcian had to issue a second edict barely a month after the issue 
of the first edict, in which he reiterated the prohibition on public 
lectures of that kind, and stressed again that such discussions re
sulted in the profanation of the Christian mysteries in front of Jews 
and pagans. He added new—but unspecified—penalties to those 
previously promulgated. 

Both edicts did not stop the public controversy that raged 
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throughout the empire on the morrow of the Council of Chalce-
don, and resulted, finally, in the division of the Church between 
Orthodoxy and the eastern Monophysite sects. Some of the more 
turbulent aspects of the struggle that broke out in Egypt and Pales
tine immediately after the council had issued its definitions of the 
Orthodox dogma are relatively well documented. It is doubtful 
whether one should deduce from the text that Jews and pagans 
took an active part in these controversies, but there is some evi
dence that anti-Chalcedonian tracts published at that time at Con
stantinople were represented as emenating from Jews and seen, 
consequently, as expressions of Jewish contempt directed at Chris
tian mysteries. This text was later interpreted in the West as pro
hibiting religious debates between Christians, Jews, and pagans, 
probably due to an erroneous understanding of its purpose or to 
corrupt texts. 

55A 

Concilium Universale Chalcedonense, II: 1:3, ed. Schwartz. No. 23, pp. 120-121 

1479-4801 

Περί του κεκωλύσθαι* τάς παρά των Χριστιανών διαλέξεις* 
πρόθεμα* τοις πολίταις ημών τοις Κωνσταντινουπολίταις 
Οί βασιλείς* Φλάβιος Ούαλεντινιανός* και Φλάβιος Μαρκιανός 
αΙώνιοι αδγουστοι* 

5 Μόλις ποτέ τό δια μεγίστης ευχής υπάρχον ήμίν και σπουδής 
άποβέβηκεν και ή περί του νόμου των ορθοδόξων Χριστιανών 
εκποδών φιλονεικία γεγένηται. μόλις εΰρηται τά τής έπιψόγου πλάνης 
Ιάματα και τών δήμων ή διαφωνούσα διάνοια προς μίαν έλήλυθεν σύν-
νευσιν και όμόνοιαν. Έκ διαφόρων γάρ επαρχιών ευλαβείς κατά τήν 

ίο Χαλκηδονέων [πόλιν] επίσκοποι συνηθροίσθησαν έξ ημετέρου 
προστάγματος και δι* δρου* σαφώς έπί τήι θρηισκείαι τί δέοι 
παραφυλάττειν, έδίδαξαν. Ή βέβηλος τοίνυν έρις του λοιπού σχ-
ολαζέτω. Καί γάρ άσεβης και Ιερόσυλος αληθώς δς μετά τοσούτων -ε
πισκόπων άπόφασιν τήι οίκείαι τί ποτε γνώμηι καταλιμπάνει πρός 

15 δρευναν, έπείπερ έσχατης δηλονότι παράνοιας έστί τό μεσούσης 
ημέρας φώς σεσοφισμένον ζητείν. Ό γάρ τι μετά τήν εΰρεσιν τής 
αληθείας διερευνώμενος περαιτέρω ψεύδος ζητεί. Μηδείς ούν κληρικός 
ή γοΰν στρατευόμενος ή γοΰν ετέρας αίρέσεως οίασδήποτε περί τής 
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των Χριστιανών πίστεως δημοσίαι συναγομένων δχλων και 
20 άκροωμένων είς τό έξης διαλέξεις ποιεισθαι τολμάτω, ταραχάς έκ τού

του και κακοδοξίας προφάσεις έπινοών. Τήι κρίσει γαρ ΰβριν ποιεί της 
αγίας συνόδου δστις άν τά άπαξ κριθέντα και ορθώς τυπωθέντα πάλιν 
άνακυλίειν έκ διαλέξεως και δημοσιεύειν φιλονεικοίη, οπότε τά νυν 
περί της τών Χριστιανών πίστεως ορισθέντα κατά τάς τών αποστόλων* 

25 εκθέσεις και κατά τάς τών αγίων πατέρων τών τι και η* διδασκαλίας 
και τών ρν* τυπωθέντα γινώσκεται. Ουδέ γάρ ελλείψει τιμωρία κατά 
τών τούδε καταφρονούντων του νόμου, έπειδήπερ ού μόνον κατά της 
πίστεως τής εύ διατεθείσης έναντίοι χωροΰσιν, άλλά γάρ Ίουδαίοις τε 
και "Ελλησιν έκπυστα διά της τοιάσδε φιλονεικίας τά σεπτά ποιούσι 

30 μυστήρια. Ούκοΰν εΐ μέν εϊη κληρικός ό περί θρηισκείας δημοσίαι 
φιλονεικεΐν τολμών, άποκινηθήσεται του κσταλόγου τών κληρικών· εί 
δέ στρατείαι κοσμούμενος, τήν ζώνην άφαιρεθήσεται. Και οί λοιποί δέ 
ol ένοχοι τώι έγκλήματι τούτωι της βασιλίδος αυτής έλαθήσονται 
πόλεως κατά τήν τών δικαστηρίων κίνησιν* και ταις άρμοζούσαις ύ-

35 ποβληθησόμενοι τιμωρίαις. Δήλον γάρ εντεύθεν τήι μανίαι τήι τών 
αίρετικών τάς αρχάς και έκκαύσεις παρέχεσθαι έν δσωι τινές δημοσίαι 
διαλέγονται και έρίζουσιν. "Απαντες τούνυν τά παρά τής αγίας έν 
Χαλκηδόνι συνόδου ορισθέντα παραφυλάττειν όφείλουσι τού λοιπού 
μηδέν αμφιβάλλοντες. Διά τούτου τοιγαρούν ύπομνησθέντες τού τής 

40 γαληνότητος ημών* διατάγματος τών δυσσεβών φωνών απολήξατε και 
τού περί τών θείων περαιτέρω ζητειν, δπερ άθέμιτον, έπειδήπερ ού 
μόνον έκ θείας κρίσεως, καθάπερ πιστεύομεν, τό αμάρτημα τό τοιούτο 
τιμωρηθήσεται, άλλά γάρ και τήι τών νόμων και τήι τών δικαζόντων 
αύθεντίαι σωφρονισθήσεται. 

45 Ε δ ό θ η π ρ ό ζ ΕΙδών Φεβρουαρίων* έν Κωνσταντ ινουπόλε ι 

A N E D I C T 1 A B O U T T H E P R O H I B I T I O N 2 O F PUBLIC L E C T U R E S 3 BY CHRIS

T I A N S , T O O U R C I T I Z E N S O F C O N S T A N T I N O P L E . 

T H E E M P E R O R S 4 F L A V I U S V A L E N T I N I A N 5 W I T H FLAVIUS M A R C I A N , A U -

G U S T I FOR E V E R 6 

At long last was accomplished what we have commenced with the 
utmost prayer and zeal, and the contention concerning the law of the 
Orthodox Christians was removed away. At long last were found the 
remedies for the blameworthy error, and the discordant thought of 
the populace brought into one consent and unity. For devout bishops 
assembled together from different provinces in the city of the Chalce-
donians by our command and they taught clearly in a decision 7 what 
must be carefully observed in religion. The unholy quarrel shall hence-
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forth cease, therefore. For he who leaves anything to his private 
judgment after the decision of so many bishops is truly a profanator 
and a desecrator, for it is clearly utter madness to look for a false light 
in midday. He who continues to search after the truth had been 
discovered searches for falsehood. No one, therefore, be he cleric, 
public official or of whatever other rank, shall dare in the future to 
assemble attentive crowds and lecture to them in public on the faith 
of the Christians, looking thus for pretexts for tumult and heresy. He 
who strives to reopen and publicly debate in a lecture what have been 
judged once for all and rightfully settled, is committing injury against 
the verdict of the holy council, as the decisions reached now about 
the faith of the Christians are known to accord with the expositions of 
the Apost les , 8 with the teaching of the Three Hundred and Eighteen 
holy fathers, 9 and with the decisions of the Hundred and Fifty. 1 0 

Punishment against those contemning this law shall not be lacking, 
because they not only go out against the well established faith, but 
also uncover the august mysteries in front of Jews and pagans through 
such a controversy. If he who dares to debate about religion in public 
shall be a cleric, he shall be removed from the list of clerics. If 
adorned by an office, he shall be deprived of his belt. All the others, 
however, who are guilty of this charge, shall be driven out of this 
Imperial city by the verdict 1 1 of the courts and suffer the appropriate 
penalties. For it is evident that the beginnings of the heretics' mad
ness and its firewood are furnished by such men, who lecture and 
debate in public. All must therefore scrupulously observe from now 
on all that the holy council determined in Chalcedon, casting doubt 
on nothing. For this reason, and keeping in mind our Serenity's 1 2 

command, avoid sacrilegious words and further inquiry of the divine 
matters as you avoid prohibited things, particularly because this sin 
shall be punished not only in God's judgement, as we believe, but it 
shall also be chastised by the authority of the laws and the judges. 
GIVEN AT CONSTANTINOPLE, ON THE SEVENTH DAY BEFORE THE IDES OF 
FEBRUARY. 1 3 

Concilium Universale Chalcedonense, ed. Schwartz, 11:2:2, No. 8, pp. 21-22 [113-114] 

EXPLICIT ALLOCUTIO IMPERATORIS MARCIANI INCIPIT CONSTITUTIO 

AD SYNODUM CALCHEDONENSEM 

IMPERATOR MARCIANUS 

Tandem aliquando quod summis uotis atque studiis optabamus, euenit, 
s remota est de orthodoxa Christianorum lege contentio; tandem remedia 
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HERE TERMINATES THE HARANGUE OF EMPEROR MARCIAN AND BEGINS 
THE CONSTITUTION TO THE COUNCIL OF CHALCEDON. 
THE EMPEROR MARCIAN. 
At long last occurred what we have desired with the greatest 
wishes and desires, and the contention removed from the orthodox 
law of the Christians; at long last were found remedies for the 
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culpabilis erroris inventa sunt et discors populorum sententia in unum 
consensum concordiamque conuenit. Ε diuersis enim prouinciis 
religiosissimi sacerdotes Calchedonam uenerunt iuxta nostra praecepta 
et quid observari in religione debeat, perspicua definitione docuerunt 
Cesset igitur iam profana contentio. Nam vere impius atque sacrilegus 
est qui post tot sacerdotum sententiam opinioni suae aliquid tractandum 
relinquit. Extremae quippe dementiae est in medio et perspicuo die com-
menticium lumen inquirere. Quisquis enim post veritatem repertam ali
quid ulterius discutit, mendacium quaerit. Nemo itaque vel clericus vel 
militans et alterius cuiuslibet condicionis de fide Christiana publice 
turbis coadunatis et audientibus tractare conetur in posterum, ex hoc 
tumultus et perfidiae occasionem requirens. Nam iniuriam facit iudicio 
religiosissimae synodi, si quis semel iudicata ac recte disposita revolvere 
et publice disputare contendit, cum ea quae nunc de Christiana fide 
statuta sunt, iuxta apostolicas expositiones et statuta sanctorum patrum 
trecentorum decern et octo et centum quinquaginta definita esse noscun-
tur. Nam in contemptores huius legis poena non deerit, quia non solum 
contra fidem bene compositam veniunt, sed etiam Iudaeis et paganis ex 
huiuscemodi certamine profanant veneranda mysteria. Igitur si clericus 
erit qui publice tractare de religione ausus fuerit, [a] consortio 
clericorum removebitur; si vero militia praeditus sit, cingulo spoliabitur. 
Ceteri etiam huius criminis rei de hac sanctissima urbe pellentur, pro 
vigore iudiciario etiam competentibus suppliciis subiugandi. Constat 
enim hinc haereticae insaniae exordia fomitemque praeberi, dum publice 
quidam disputant atque contendunt. Uniuersi ergo quae a sancta 
synodo Calchedonensi statuta sunt, custodire debebunt, nihil postea 
dubitaturi. Hoc itaque nostrae commoniti serenitatis edicto abstinete 
profanis vocibus et ulterius desinite de divinis disputare, quod nefas est, 
quia non solum divino iudicio peccatum hoc, prout credimus, punietur, 
verum etiam legum et iudicum auctoritate coercebitur. 
D A T . VII I D . F E B R . C O N S T A N T I N O P O L I M S P O R A C I O C O N S U L E . * 
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culpable error, and the discordant opinion of the populace was 
joined in one consent and unity. For the most devout bishops came 
from different provinces to Chalcedon on our commands, and 
taught in a clear definition what must be observed in religion. The 
profane contention should cease from now on. For he who leaves 
anything to his own judgement after the decision of so many bish
ops is truly impious and sacrilegious. It is indeed utter madness to 
look for a false light in the brightness of midday. Anyone, there
fore, who discusses something further after the truth had been 
discovered, looks for falsehood. No one, therefore, either cleric or 
public official or of whatever other rank shall try in future to treat 
of the Christian faith in public to crowds assembled and listening, 
looking thus for pretence for tumult and perfidy. For if someone 
strives to reopen and discuss in public what have been once judged 
and rightfully settled he commits injury to the verdict of the most 
religious council, for the decisions reached now about the Christian 
faith are known to be determined according to the Apostolic expo
sitions, to the decisions of the Three Hundred and Eighteen holy 
fathers and the Hundred and Fifty. Punishment against those con
temning this law shall not be lacking, because they not only go out 
against the well established faith, but also profanate by this conten
tion the venerable mysteries in front of Jews and pagans. There
fore, if he who shall dare to discuss religion in public shall be 
cleric, he shall be removed from the fraternity of clerics; but if he 
shall be holder of office, he shall be deprived of his belt. The 
others, however, who are guilty of this crime, shall be driven out 
of this most religious city, and they shall be also subjected to the 
appropriate penalties according to the vigour of the judgment. For 
it is known that the heretical madness is provided with beginnings 
and firewood when some people dispute and contend in public. All 
must observe, therefore, what have been decided by the holy Chal-
cedonian council, and shall not doubt anything in future. Warned 
therefore by this edict of our Serenity, abstain from profane words 
and cease in the future to discuss divine matters, which is a sacri
lege, because this sin not only shall be punished, as we believe, in 
God's judgement, but it shall also be suppressed by the authority 
of the laws and the judges. 
GIVEN ON THE SEVENTH DAY BEFORE THE IDES OF FEBRUARY AT CON
STANTINOPLE, IN THE CONSULATE OF SPORACIUS.1 4 
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Concilium Universale Chalcedonense, ed. Schwartz, 11:3:2, No. 104, pp. 87-88 

[346-3471 

LEGES SANCTAE MEMORIAE PRINCIPIS MARCIANI QUAS BEATISSIMUS 

LEO PAPA IN SUIS CONFIRMAVTT EPISTULIS 

[De prohibitis disputationibus a Christianis edictum civibus nostris Con
st antinopolitanis] 
Impp.* Caesares Flavius Valentinianus pontifex inclitus Germanicus 
inclitus Alamannicus inclitus Sarmaticus* inclitus tribuniciae potestatis 
vicies septies* imperator vicies septies consul septies* et Flavius Mar-
cianus pontifex inclitus Germanicus inclitus Sarmaticus inclitus 
Alamannicus inclitus Francicus inclitus tribuniciae potestatis vicies sep
ties* imperator consul semel* de prohibitis disputationibus a Christianis 
edictum civibus nostris Constantinopolitanis 
IMPER. VALENTINIANUS ET M A R C I A N U S AUGUSTI . Tandem aliquando 

etc. 

THE LAWS OF EMPEROR MARCIAN OF HOLY MEMORY, WHICH THE MOST 
BLESSED POPE LEO CONFIRMED IN HIS LETTERS 
[Edict on the prohibition of disputations by Christians, to our Con-
stantinopolitan citizens] 
The two emperors 1 5 and Caesars Flavius Valentinian the renowned 
priest, the renowned Germanicus, the renowned Alamannicus, the 
renowned Sarmaticus, 1 6 with tribunician power for the twenty-
seventh t ime , 1 7 emperor for the twenty-seventh time, seven times 
consul , 1 8 and Flavianus Marcian, renowned priest, renowned Ger
manicus, renowned Sarmaticus, renowned Alamannicus, renowned 
Francicus, with tribunician power for the twenty-seventh t ime, 1 9 em
peror, consul o n c e , 2 0 edict on the prohibition of disputations by 
Christians to our Constantinopolitan citizens. 
THE EMPEROR VALENTINIAN AND MARCIAN, AUGUSTI. 
At long last, etc. 

Codex Justinianus, 1:1:4, ed. Kriiger, p. 6 

IMP. MARCIANUS A. PALLADIO PP. 

Nemo clericus vel militans vel alterius cuiuslibet condicionis de fide 
Christiana publice turbis coadunatis et audientibus tractare conetur in 
posterum, ex hoc tumultus et perfidiae occasionem requirens. Nam 
iniuriam facit iudicio reverentissimae synodi, si quis semel iudicata ac 
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recte disposita revolvere et publice disputare contendit, cum ea, quae 
nunc de Christiana fide a sacerdotibus, qui Chalcedone convenerunt, 
per nostra praecepta statuta sunt, iuxta apostolicas expositiones et in
stitute sanctorum patrum trecentorum decern et octo et centum quin-
quaginta definita esse noscuntur. Nam in contemptores huius legis 
poena non deerit, quia non solum contra fidem vere expositam veniunt, 
sed etiam Iudaeis et paganis ex huiusmodi certamine profanant 
veneranda mysteria. Igitur si clericus erit, qui publice tractare de 
religione ausus fuerit, consortio clericorum removebitur: si vero militia 
praeditus sit, cingulo spoliabitur: ceteri etiam huiusmodi criminis rei, si 
quidem liberi sint, de hac sacratissima urbe pellentur, pro vigore 
iudiciario etiam competentibus suppliciis subiugandi, sin vero servi, 
severissimis animadversionibus plectentur. 
D. VII ID. FEBR. CONSTANTINOPOLI SPORACIO CONS.* 

THE EMPEROR MARCIAN AUGUSTUS TO PALLADIUS, PRAEFECTUS PRAETORIO 
N o one, cleric or public official or of whatever other rank, shall try 
in future to treat of the Christian faith in public to crowds assembled 
and listening, looking thus for pretence for tumult and perfidy. For 
if someone strives to reopen and discuss in public what have been 
once judged and rightfuly settled he is committing injury to the 
verdict of the most revered council, for the decisions reached now 
about the Christian faith by the bishops who convened in Chalcedon 
by our commands are known to have been determined according to 
the Apostolic expositions, and to the teaching of the Three Hundred 
and Eighteen and the Hundred and Fifty holy fathers. Punishment 
against those contemning this law shall not be lacking, because they 
not only go out against the well defined faith, but also profanate by 
this contention the venerable mysteries in front of Jews and pagans. 
Therefore, if he who shall dare to discuss religion in public shall be 
cleric, he shall be removed from the fraternity of clerics; but if he 
shall be holder of office, he shall be deprived of his belt; the others, 
however, who shall be guilty of such a crime, if they shall be free
men should be driven out of this most holy city and subjected also 
to the appropriate penalties according to the vigour of the judg
ment, but if they shall be slaves, they shall be punished by the 
severest punishments. 
GIVEN ON THE SEVENTH DAY BEFORE THE IDES OF FEBRUARY AT CON
STANTINOPLE, IN THE CONSULATE OF SPORACIUS.2 1 

3 4 6 



55 LECTURING IN PUBLIC ON CHRISTIAN DOGMA 

55B 

Concilium Universale Chalcedonense, II: 1:3, ed. Schwartz, No. 22, pp. 119-120 

[478-479] 

Διάταξις τού ευσεβέστατου και φιλοχρίστου βασιλέως 
Μαρκιανού προτεθεισα έν Κωνσταντ ινουπόλε ι μετά τήν σύ
νοδον βεβαιούσα τά παρ* αυτής πεπραγμένα 
Τήν ευαγή τής καθολικής των ορθοδόξων πίστεως αγιότητα φανεράν 
καΐ άναμφίβολον καταστήσαι πασιν ή ημετέρα γαληνότης έθέλουσα, 
δπως Αν ή περί τό θείον μείζων παραδοθήι τοις άνθρώποις ευσέβεια, 
τήν τοσαύτην καί τοιαύτην έξ άπάσης σχεδόν επαρχίας συνειλεγμένων 
επισκόπων* σύνοδον κατά τήν Χαλκηδονέων πόλιν άθροισθήναι 
παρεκελεύσατο κάκει διασκέψεως έπί πλείστας ημέρας γεγενημένης τό 
τής πίστεως των Χριστιανών εύρεν αληθές καί άνόθευτον. Εύχαΐς γάρ 
καί λιταις πλείσταις τό θείον παρακεκλήκασι μή λαθειν αυτούς τήν 
ευαγή καί πληρεστάτην άλήθειαν ήκολούθησάν τε τοις τύποις τών 
αγίων πατέρων, έκείνοις δηλαδή τοις ύπό τών τϊη άγιωτάτων ε
πισκόπων κατά τήν Νικαέων άποφανθέισιν, ομοίως δέ κάκείνοις άπερ 
οί ρν κατά τήνδε τήν βασιλίδα πόλιν ώρισαν συνελθόντες, καί έκείνοις 
δέ τοις ήδη πάλαι κατά τήν "Εφεσον όρισθεισιν δτε [τά] τής αληθείας 
οί τής μακάριας μνήμης Κελεστϊνος ό της 'Ρωμαίων και Κύριλλος ό 
τής Άλεξανδρέων επίσκοπος έξήρχον, καθ' δν καιρόν άπεκλείσθη καί 
Νεστορίου* ή πλάνη αυτού καταδικασθέντος του ταύτης αύθέντου 
γεγονότος. *Ων ορθώς καί προσκυνητώς έν Χαλκηδόνι ζητηθέντων 
Ευτυχής* ό διαβεβαιούμενος αθέμιτα πάμπολλα μετά τής συνηγορίας 
τής εαυτού καταβέβληται, δπως Αν αύτώι μή περαιτέρω παρασχεθήι 
τού άπατΑν τους ανθρώπους ευχέρεια. Τούτων τοίνυν θρηισκευτικώς 
καί πιστώς τυπωθέντων Απερ θεμελιούν τήν τών ορθοδόξων 
προσκυνητήν γινώσκεται πίστιν, ούτως ώς μηδεμίαν τού λοιπού μηδέ 
τοΤς συκοφαντείν είωθόσι τό θείον άμφιβολίαν ύπολιμπάνεσθαι, ίερώι 
τής ημετέρας ήμερότητος διατάγματι τήν άγίαν βεβαιώσαντες σύνοδον 
ύπεμνήσαμεν Απαντάς ώστε τών περί θρηισκείας παύσασθαι διαλέξεων, 
έπειδήπερ ούχ εΓς καί δεύτερος εύρειν οίος τε ήν τό τοσούτον 
μυστήριον, οπότε μάλιστα σύν μεγάλωι καμάτωι καί μεγίσταις εύχαϊς 
τοσούτοι Αγιοι Ιερείς, εί μή θεού, καθάπερ πιστευτέον εστίν, ηγουμέ
νου, φθάσαι πρός τήν τής αληθείας άνίχνευσιν ούκ Αν ήδυνήθησαν. 
Πλήν, ώς έγνωμεν έναργεΐ λογισμώι, τινές έν τήι μανίαι τής αυτής 
διαστροφής διαμένειν ού παύονται καί περί θρηισκείας δημοσίαι 
φιλονεικεΐν συναγομένου τού πλήθους, ώστε τά θεια μυστήρια 
Ιουδαίων τε καί Ελλήνων δημοσιεύειν έπ* δψεσιν καί έκπομπεύειν 
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άπερ σέβειν άμεινον ή ζητείν. Έχρήν τοιγαροΰν τούς έν τήι αύτήι 
τυγχάνοντας έπιμονήι διά τής ορισθείσης ήδη σωφρονισθήναι 
κολάσεως, δπως Αν ή τιμωρία διορθώσειεν οϋς τών προσταγμάτων τό 
σέβας έπανορθούν ού δεδύνηται. Ά λ λ ά τώι δθει τώι ημών 
άκολσυθούντες έν τούτωι και προ πάντων γινώσκοντες ώς τό θείον 
χαίρει τώι εύσεβει, τήν τών ένοχων ύπερθετέαν ήγησάμεθα τιμωρίαν, 
διά τήσδε τής έπαναληφθείσης κελεύσεως τής ημετέρας θεσπίζοντες 
ώστε είς τό έξης τών κεκωλυμένων πάντας άπέχεσθαι καί μή συνάγειν 
όχλαγωγίαν τούς περί θρηισκείας ερίζοντας, έπειδήπερ οί έν τήι 
τοιαύτηι διαστροφήι καί ματαιότητι φωραθέντες καί τάς ορισθείσας 
ήδη κολάσεις έκδέξσνται καί τήι τών δικαστηρίων κινήσει, καθάπερ 
τοις εύσεβέσι καιροϊς αρμόζει, τιμωρηθήσονται. Χρή γάρ έπεσθαι τήι 
έν Χαλκηδόνι συνόδωι, έν ήι πάντων επιμελώς ζητηθέντων ταύτα 
διώρισται ά πρότερο ν αϊ τρεις μνημσνευθείσαι σύνοδοι αί τήι τών α
ποστόλων άκολουθήσασαι πίστει τά πάσι φυλακτέα παραδεδώκασιν. 
Εδόθη πρό τριών Είδών Μαρτίων έν Κωνσταντινουπόλει 
ύπατείαι Σφωρακίου καί τού δηλωθησομένου* 
Έγράφη Παλλαδίωι* έπάρχωι τών κατά τήν Άνατολήν πραιτωρίων, 
Ούαλεντινιανώι έπάρχωι τών κατά τό Ιλλυρικό ν πραιτωρίων, Τατιαν-
ώι* έπάρχωι πόλεως, Βιγκομάλωι μαγίστρωι τών θείων όφφικίων καί ύ-
πάτωι δεσιγνάτωι. 

A LAW OF THE MOST PIOUS AND CHRIST-LOVING EMPEROR MARCIAN, PROM
ULGATED AT CONSTANTINOPLE AFTER THE COUNCIL AND CONFIRMING ITS 
ACTIONS 
Our Serenity, which wished the pure sanctity of the Catholic faith of 
the Orthodox to be established clearly and unambigously to all, in 
order that a greater piety towards the Deity shall be bestowed on 
mankind, ordered, when bishops gathered 2 2 from almost every pro
vince, that a council of such magnitude and quality shall be con
vened in the city of Chalcedon, and the council found there the true 
and the pure in the faith of the Christians in an examination that 
lasted for many days. They supplicated the Deity with very many 
prayers and entreaties that the pure and the fullest truth shall not be 
hidden from them, and followed the decisions of the holy fathers, 
that is the decisions proclaimed in Nicaea by the most holy Three 
Hundred and Eighteen bishops, likewise those that the Hundred 
and Fifty assembled in this Imperial city decreed, and those for-
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merly promulgated in Ephesos, when the truth was taught by Cae-
lestin, bishop of the Romans and by Cyril, bishop of the Alexan
d r a s , of blessed memory both, at the time that Nestorius' 2 3 error 
was rejected and he himself condemned as its author. After they 
have been rightfully and reverently examined in Chalcedon, Eu-
tyches , 2 4 who affirmed numerous unlawful matters, together with 
his apology, were overthrown, in order that he shall not be given 
license to deceive people any more. After these matters, which are 
known to lay the foundations of the reverent faith of the Orthodox, 
have been religiously and faithfully established, so that in future no 
ambiguity shall remain, not even to those accustomed to betray the 
Deity, we have confirmed in a sacred law of our clemency the holy 
council and notified all people to cease from lectures on religion, 
particularly because not one or another was capable of discovering 
such a mystery, when not even so many holy bishops were able to 
arrive at the disclosure of the truth with all their great labour and 
ardent prayers unless they were guided, as it is necessary to believe, 
by God. Nevertheless, as we have learnt from a clear account, some 
people have not ceased from persisting in the madness of the same 
perversion and from disputing on religion in public before assem
bled crowds, so as to reveal the divine mysteries in the sight of Jews 
and Pagans and make public matters which it is better to worship 
rather than investigate. It was necessary, therefore, that those 
people who happened to maintain the same pertinacy shall be chast
ened by the already established chastisement, so that punishment 
shall correct those whom reverence for the laws could not amend. 
Nevertheless, in this matter we have followed our custom, and 
knowing that the Deity rejoices above all in the pious we have 
thought fit to postpone the punishment of the guilty ones, and we 
decree now by this our repeated edict that for the future all shall 
avoid what is forbidden, and that those contending about religion 
shall not assemble mobs, for those detected in such perversion and 
vanity not only shall suffer the chastisements formerly established 
but also punished by verdicts of the courts as befits these pious 
times. It is necessary, therefore, to follow the council of Chalcedon, 
in which all matters were diligently investigated and these matters 
determined which formerly the three above-mentioned councils, fol
lowing the Apostles' faith, taught to all as matters that must be 
observed. 
GIVEN ON THE THIRD DAY BEFORE THE IDES OF MARCH AT CONSTANTI
NOPLE, IN THE CONSULATE OF SPORACIUS AND OF HIM WHO SHALL BE 
PROCLAIMED.2 5 
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Written in the same form to Palladius, 6 Praefectus Praetorio of the 
East, Valentinian, Praefectus Praetorio of Illyricum, Tatian, 2 7 Pre
fect of the City, Vincomalus, Master of the Divine Offices and 
Consul Designate. 

Concilium Universale Chalcedonense, 11:2:2, ed. Schwartz, No. 9, pp. 23-24 [115-116] 

INCIPIT ALIA CONSTITUTIO DIVAE MEMORIAE MARCIANI IN SYNODO 

CALCHEDONENSI 

IMPERATOR MARCIANUS AUGUSTUS PALLADIO PRAEFECTO PRAET. 

Venerabilem catholicae orthodoxorum fidei sanctitatem manifestam et 
indubitatam uniuersis constituere cupiens nostra serenitas, ut maior erga 
diuinitatis obsequia hominibus religio traderetur, tantam atque talem 
synodum ex omnibus paene prouinciis coadunatis episcopis in 
Calchedonensi ciuitate colligi iussit atque ibi plurimis diebus tractatu 
habito quod verum et infucatum Christianae fidei esset, invenit. Votis 
etenim et orationibus plurimis exoravere divinitatem quatenus sancta et 
plena eos Veritas non lateret, secutique sunt statuta venerabilium 
patrum, ea videlicet quae apud Nicaeam trecentorum decern et octo 
sanctorum episcoporum sunt sententia definita, similiter et quae centum 
quinquaginta in hac amplissima coadunati urbe constituerunt, atque ea 
quae apud Efesum pridem statuta sunt, cum beatissimae recordationis 
Caelestinus Romanae urbis et Cyrillus Alexandrinae civitatis episcopi 
invenere veritatem, quo tempore etiam Nestorianus error exclusus est 
eius auctore damnato. Quibus ita rite et venerabiliter apud 
Calchedonam inquisitis Eutyches, qui plura adfirmabat inlicita, cum sua 
adsertione deiectus est, ne decipiendorum ulterius ei hominum 
praeberetur facultas. Ordinatis itaque religiose et fideliter quae veneran-
dam orthodoxorum fidem fundasse noscuntur, ita ut nulla in posterum 
dubitatio vel illis qui calumniari divinitati adsolent, relinqueretur, sacro 
nostrae serenitatis edicto venerandam synodum confirmantes am-
monuimus universos ut de religione disputare desinerent, quoniam unus 
et alter tanta secreta invenire non posset, maxime cum summo labore et 
amplissimis orationibus tot venerabiles sacerdotes nisi deo, ut creden-
dum est, auctore ad indaginem veritatis non potuerint pervenire. Verum 
sicut manifesta ratione cognovimus, non desinunt quidam in eadem 
perversitatis insania permanere et de religione publice contendere 
populis coadunatis et mysteria divina Iudaeorum paganorumque sub 
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HERE BEGINS A N O T H E R C O N S T I T U T I O N OF MARCIAN O F D I V I N E MEMORY IN 

T H E C H A L C E D O N I A N C O U N C I L . 

T H E EMPEROR M A R C I A N A U G U S T U S TO P A L L A D I U S , PRAEFECTUS PRAETO-

RIO 

Our Serenity, wishing to establish the venerable sanctity of the Ca
tholic faith of the Orthodox as manifest and unambiguous, in order 
that a greater piety about obedience to Deity shall be given to men, 
has ordered such a great council and of such quality to be convened 
in the city of Chalcedon, when bishops assembled from almost all 
the provinces, and there it discovered what is true and unfalsified in 
the Christian faith after discussion that lasted for many days. They 
entreated Deity with vows and many prayers that the holy and 
entire truth shall not be hidden from them, and followed the decrees 
of the venerable fathers, namely those defined by the decisions of 
the Three Hundred and Eighteen bishops in Nicaea, likewise those 
established by the Hundred and Fifty assembled in this most splen
did city, and those formerly decreed in Ephesos, when bishop Cae-
lestin of the city of Rome and bishop Cyril of the city of Alexandria, 
of the most blessed memory, found the truth at the same time that 
the Nestorian error was excluded and its author condemned. After 
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obtutibus publicare et profanare quae rectius colenda sunt quam in-
quirenda. Oportuerat itaque in eadem pertinacia consistentes statuta 
dudum animadversione conpesci, ut poena corrigeret quos reverentia 
iussionum emendare non potuit. Verum in hoc secuti consuetudinem 
nostram noscentes prae omnibus quod divinitas pietate laetetur, poenam 
nocentum credidimus differendam, iterata hac sancientes nostrae 
clementiae iussione ut in futurum prohibitis omnes abstineant nec 
conventicula colligant super religione certantes, quia in huiusmodi 
perversitate et vanitate detecd et statutas dudum suscipient poenas et 
iudiciario motu, prout religiosis temporibus convenit, punientur. Oportet 
enim Calchedonensem synodum sequi, in qua omnibus diligenter 
quaesitis ea definita sunt quae pridem tres praedicti coetus apostolicam 
fidem secuti omnibus observanda praefixerunt. 
DAT. Ill ID. MART. CONSTANTINOPOLI SPORACIO V.C. CONS. ET QUI 

FUERIT NUNTIATUS* 

Eodem exemplo scripta Palladio v. ill. praefecto Orientis Valentiniano v. 
ill. praefecto Dlyrici Tatiano v. ill. praefecto urbi Vincomalo v. ill. 
magistro officiorum et cons, designato. 
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they have been rightfuly and venerably examined in Chalcedon, 
Eutyches, who asserted many unlawful assertions, was overthrown 
together with his affirmation, in order that he shall not be given 
opportunity to deceive people any more. Once these matters, which 
are known to lay the foundations of the venerable faith of the Or
thodox have been thus religiously and faithfuly settled, so that no 
doubt at all shall remain in the future even to those who are accus
tomed to calumniate the Deity, we have confirmed the venerable 
council by the sacred edict of our Serenity and warned all men to 
cease disputing about religion, because one man or another could 
not discover such secrets, particularly when so many venerable bish
ops with all their extreme labour and most ardent prayers could not 
have arrived at the investigation of the truth unless God—as it is 
necessary to believe—was their guide. However, as we have learnt 
by clear account, some have not ceased to persist in the same mad
ness of perversion and to dispute in public about religion to assem
bled crowds, to reveal the divine mysteries to the gaze of Jews and 
pagans, and to profanate what should be rightfuly worshiped rather 
than investigated. It was necessary, therefore, that those persisting 
in the same pertinacity be curbed by the formerly established pun
ishment, so that punishment shall correct those whom reverence for 
the edicts could not amend. Yet, following in this our custom, and 
knowing that the Deity rejoices above all in piety, we believed that 
the punishment of the guilty should be postponed, and we order in 
this repeated edict of our clemency that in the future all shall ab
stain from what is forbidden, nor shall they assemble conventicles 
when disputing on religion, for those detected in such a perversity 
and vanity shall not only suffer the formerly established punish
ments but also be punished in a judicial process appropriate to these 
religious times. For it is necessary to follow the Chalcedonian Coun
cil, in which all being diligently investigated, those matters were 
defined which formerly the three above-mentioned councils de
creed—following the Apostolic Faith—to be observed by all. 
GIVEN ON THE THIRD DAY BEFORE THE IDES OF MARCH AT CONSTANTI
NOPLE, IN THE CONSULATE OF THE RENOWNED SPORACIUS AND OF WHOM 
WHO SHALL BE PROCLAIMED.2 8 

Written in the same form to the Most Illustrious Palladius, Prefect 
of the East; to the Most Illustrious Valentinian, Prefect of Illyri-
cum; to the Most Illustrious Tatian, Prefect of the City; and to the 
Most Illustrious Vincomalus, Master of the Offices and designated 
consul. 
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NOTES 
1. Edict: in later Greek the term πρόθεμα is synonymous to πρόσταγμα. 

Compare the sixth century text attributed to Gergentius: ΤΊάς γειτονίαρχης ός ού 
τηρήσει τόδε ημών τό της βασιλείας θεοκέλευστον πρόσταγμα . . . τά 
εγγεγραμμένα έν τωόε ημών τω προθέματι', "every governor who will not observe 
this Imperial law of ours, ordered by God . . . and the matters written in this our 
law." See Νόμοι των Όμηριτών, LXI, ed. J. F. Boissonade, PG, LXXXVI, Col. 
613. See also the use of this term by two other sixth century writers, Johannes 
Mallalas, έθηκε πρόθημα κατ' αυτοϋ, ϊνα ει τιςήδικήθη τι παρ' αυτού, προσέλθη 
τω βασιλεΐ'. "He gave against him a law to the effect that if someone suffered any 
harm from him he should approach the Emperor." See Χρονογραφία, XIII, ed. L. 
Dindorf, PG, XCVII, Col. 504—and Evagrius Scholasticus, in his description of the 
council of Chalcedon: 'καί προθέματος κατά του Διοσκόρου γενόμενος'. "When 
the law against Dioscorus was made." See Εκκλησιαστική ιστορία, 11:18, ed. Η. 
Valesius and W. Reading, PG, LXXXVI , Col. 2568. 

2. Prohibition: the verb κωλυεΐν usually means "to prevent," but in sixth 
century usage it also signified "to prohibit." Compare a quotation from Methodius 
Olympius by Epiphanius: 'Πώς γάρ ου μή κεκωλυται τις, μηδέ ενδεής έστι, τούτου 
επιθυμεί και έρςχ'. "How shall a man desire and love something which is not 
forbidden to him, neither does he need it?" See Πανάριον, 55:5, ed. K. Holl, 
GCS, XXXI , 1922, p. 487. 

3. Public lectures: the noun διάλεξις usually signifies "discussion," "con
versation," but in later Greek, and in particular in patristic Greek, it has occasion
ally the meaning of "public lecture, sermon." Compare Eusebius on Origen:' . . . 
τάς έπί τού κοινού λεγομένας αύτώ διαλέξεις ταχυγράφοις μεταλαβεϊν 
έπίτρεψαι . . Λ "He permitted stenographers to take down his public lectures/ser
mons." See "Εκκλησιαστική ιστορία, VI:36, ed. E. Schwartz, GCS, IX:9, 1908, p. 
590. 

4. Emperors: the term βασιλεύς, even more than the term αυτοκράτωρ, 
was commonly used after the third century as the Greek synonym to the Latin title 
Imperator. See A . Wifstrand, "Autokrator, Kaisar, Basileus; Bemerkungen zu den 
griechischen Benennungen der romischen Kaiser," Dragma Martino P. Nilsson, ed. 
G. Adolf, Lund 1939, pp. 529-539. 

5. Valentinian: Marcian took care, in the official documents issued by his 
chancellery, to have the name of the senior Augustus, Valentinian III, precede his 
own, although he was not yet recognized by the Western Court. Western laws from 
451 were dated by Adelfius' consulate only, pointedly ignoring Marcian's consulate 
in the East. He was eventually recognized as Augustus by the Western Court on 30 
March 452, probably on the initiative of Aetius and against the will of Valentinian 
III. 

6. Augusti forever: the Greek title αιώνιοι αυγουστοι was employed after 
the fourth century to translate the Latin titles which signified the "eternity" of the 
Augusti. See, for example, 'semper Aug. ' (Dessau, Nos. 692, 761, 785, 797, 2948); 
'aeternus Aug. ' (Dessau, Nos. 5596, 8938); 'perpetuus Aug.' (Dessau, Nos. 690, 
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786, 793, 5571); 'sempiternus Aug. ' (Dessau, No. 703); 'perennis Aug.' (Dessau, 
Nos. 772, 774, 799). See also the epigraphical evidence for the use of the Greek 
translation in the late fourth century in W. Dittenberger, Orientis Graeci Inscrip
tions Selectae, II, Leipzig 1905, Nos. 580, 722, 8809, and compare the ironical 
connotation it acquired in a text by Athanasius: "And they called him (i .e. , Con-
stantius) Eternal Emperor." See 'καί αιώνιον δε αυτόν βασιλέα ( = Κωνστάντιον) 
ειρήκασιν', Περί των γενομένων . . . συνόδων, ed. Α. Giustiniani, PG, XXVI 
Col. 685. See also Η. U. Instinsky, "Kaiser und Ewigkeit," Hermes, LXXVII 
(1942), pp. 313-355 , concerning the political significance of these titles. He is 
particularly interested in earlier periods, but his study is valuable for the Christian 
Empire as well. 

7. Decision: for the use of the noun όρος with the meaning of "a synod's 
decision" see Photius' Epitome to Philostorgius: Ό τ ι και αυτός συνομολογεί 
πάντας όμοφρονησαι τω εν Νικαία της πίστεως ό ρ ψ \ "As he himself admits, all 
agreed to the decision on the Faith decreed at Nicaea." See Εκκλησιαστική ιστορία, 
1:9, ed. J. Bidez, GCS, XXI , 1913, pp. 9 -10 . Likewise Socrates' reference to the 
Serdica Council: 'τόν όρον τε της πίστεως της εν Νικαία κρατυναντες', "when they 
confirmed the decision on the Faith decreed at Nicaea." See Εκκλησιαστική 
ιστορία, 11:20, ed. Η. Valesius, PG, LXVII, Col. 237. 

8. Expositions of the Apostles: a reference to the Apostolic Symbol. 
9. Fathers: the dogmatic decisions of the First Oecumenical Council of 

Nicaea in 325. 
10. Hundred and Fifty: the dogmatic decisions of the Second Oecumenical 

Council of Constantinople in 381. 
11. Verdict: for this meaning of the term κίνησις compare the document 

issued by the Council of Alexandria as quoted by Athanasius: PG, X X V , Col. 
253. 

12. Serenity: the Greek translation to the Latin Imperial title of 'serenus' or 
'serenitas'. 

13. Given . . . February: 7 February. 
14. Given . . . Sporacius: 7 February 452. The name of the Western 

consul—Herculanus—was still unknown in the East. He was mentioned for the 
first time in an Eastern law of 18 June (CJ 2:7:10). 

15. Emperors: this preamble to the edict appeared only in the Latin ver
sions that date from the middle of the sixth century. It is not only corrupt to a 
great extent, but the titles it attributes to both Marcian and Valentinian III are 
quite uncommon in their authentic documents. These considerations are enough 
to cast doubt on the preamble's authenticity; it was probably added to the original 
law in the course of the sixth century, based on a document which was sent by 
Anastasius' chancellery from Chalcedon on 28 July 516 to the Senate of Rome, 
and which included intitulature typical to Julian. See AE, 1973, No. 544; A. 
Negev, "The Inscription of Emperor Julian at Ma'yan Barukh," IEJ, XIX (1969), 
pp. 170-173; Dessau, No. 8945. Anastasius' chancellery replaced methodically the 
title 'maximus' with 'inclitus', thus correcting the title 'pontifex maximus' to 'pon-
tifex inclitus', and resuscitating the pagan title abolished by Gratian. The depen-
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dence of our preamble on the document of Anastasius is proven both by their 
identical intitulature and by the use of that travesty of pagan title. Anastasius' 
document can be consulted in the critical edition of the Collectio Avellana, ed. O. 
Gunther, CSEL, X X X V : 2 , 1898, Epistula 113, p. 506. Consult also Stein, II, p. 
318 n. 5. 

16. Sarmaticus: unlike the other titles included in the preamble, this title did 
not appear in official documents after Julian's reign. It should be seen, therefore, as 
yet another indication of the dependence of the preamble on Julian's intitulature as 
reemployed by Anastasius. See Stein, PW 11:3, 1921, s.v., Cols. 15-23 . 

17. Time: the year 452. 
18. Consul: the seventh consulate of Valentinian III took place in 450. 
19. Time: a manifest error. Should be corrected "for the third time." 
20. Once: Marcian's sole consulate took place in 451. 
21. Given . . . Sporacius: see above, n. 14. 
22. Gathered: a reference to the events that preceded the assembly of the 

bishops in Chalcedon. The council was originally projected to convene in Nicaea, 
and transferred to Chalcedon only after the bishops had assembled. 

23. Nestorius held the See of Constantinople in the years 428-431 . A typical 
representative of the Antiochene School of theology and biblical exegesis, he com-
batted the mainly Alexandrian tendency to emphasize the union between Jesus' 
divine and human natures. The Council of Ephesos of 431 adopted the contrary 
position, as represented by Cyril, bishop of Alexandria, and Nestorius was deposed 
and sent to exile in Egypt, where he died in 451. Consult J. Rucker, PW, 1:33, 
1936, s.v., Cols. 126-137. 

24. Eutyches was Presbyter and archymandrite in Constantinople. He repre
sented the Monophysite position, which emphasized the unitary and divine nature 
of Jesus. His position was rejected in the provincial council of Constantinople of 
448, but he regained his authority in the Ephesos Council of 449 thanks to the 
support he received from Dioscorus. The Monophysite doctrine was again rejected 
in Chalcedon Council of 451. Eutyches was exiled, and died in exile shortly after 
454. See Julicher, PW, 1:11, 1907, s.v., Cols. 1527-1529. 

25. Given . . . proclaimed: 13 March 452 (see above, n. 14). 
26. Palladius was Praefectus Praetorio of the East in the years 450-455 and 

one of the high officials that represented Marcian in the Council of Chalcedon. See 
W. Ensslin, PW, 1:36:2, 1949, s.v., Cols. 221-222; PLRE, II, s.v. 

27. Tatian was the grandson of Flavius Eutolmius Tatian and one of the 
highest officials in the Eastern administration of the late fourth century. One of 
Marcian's closest friends, his career benefitted from Marcian's rise to power; he 
was nominated as Prefect of the City of Constantinople in 450, appointed as one of 
Marcian's representatives to the Council of Chalcedon, and given the title of 'Patri-
cius'. He was a member of a diplomatic mission to Geiseric, but it seems that his 
hostile attitude towards the Vandals resulted in his dismissal from this post. In 466 
he was probably nominated as the Eastern consul, together with Leo. See W. 
Ensslin, PW, 11:8, 1938, s.v., Cols. 2467-2468; PLRE, II, s.v. 

28. Given . . . proclaimed: see above, n. 25. 
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56 
Prohibition on Service of Jews and Samaritans in Public 
Administration; Inferior Status to Heretics, Jews, and 

Samaritans in Litigation with Orthodox Christians 
Justin with Justinian 

Between April and July 527 

This law was given by Justin and Justinian between 1 April 527, 
when Justinian joined Justin as a second Augustus, and 1 August 
527, the date of Justin's death. Its text, preserved in Bas. 1:1:3ο,1 

derived from the version promulgated in Constantinople. 
The two rulers initiated in this law a policy of persecution of all 

religions and sects distinct from Orthodox Christianity. They spe
cifically mentioned the Jews and the Samaritans in this context, 
emphasizing that they but reiterated old legislation long fallen into 
desuetude. The law dealt with two principal matters: 

(A) With the exception of the obligatory duty of Cohortalins, 
non-Orthodox were to be barred from serving in the Imperial and 
municipal administration and from practicing law. Specific fines 
and punishments were to be imposed on convicted heretics and on 
negligent officials. 

(B) Orthodox parents were given preferential legal standing in 
disputes with their spouses concerning the Christian education of 
their common children. The economic position of Orthodox chil
dren in dispute with their non-Orthodox parents was guaranteed. 

The two legislators declared that the law was to be applied 
throughout the Empire, and they called on the ecclesiastical au
thorities to ensure that it was fully applied by the Imperial admin
istration. Its immediate application was evident in the harsh per-
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secution of the Manichaeans in Constantinople by 527, and the 
persecution of the Samaritans (see also below, No. 58), which 
resulted in the Samaritan revolt of 529/530 and its draconian re
pression. It is reasonable to assume that the clauses concerning 
the Jews received the same treatment. The text of the law em
phasized, nevertheless, that the old prohibitions were not im
plemented up to 527; the prohibitions comprised in the first 
paragraph of this law were already promulgated, indeed, in Theo-
dosius IPs third Novel, from 438 (see above, No. 54). 

Codex Justinianus, 1:5:12, ed. Kruger, pp. 5 3 - 5 5 

[Αυτοκράτορες Ί ο υ σ τ ϊ ν ο ς και Ι ο υ σ τ ι ν ι α ν ό ς ΑΑ.]* 
...Τούς αίρετικούς ημείς μέν δια τοΰτο και συιέναι και προσηγορίαν* 
έχειν ίδίαν συνεχωρήσαμεν,* ίνα την καρτερίαν ημών αίσχυνθέντες 
σωφρονήσωσιν έκόντες και προς τά καλλίω μεταβάλωσιν. Τούς δέ 

5 είσήλθέ τις ούκ ανεκτή τόλμα, και της των νόμων αμέλησαντας παραγ
γελίας στρατείαις,* ών ούκ έά μετείναι τοις τοιούτοις αυτά τά των 
βασιλικών συμβόλων* δηλοΓ γράμματα, παρενέβαλον αυτούς. 
Αίρετικούς δέ καλουμεν τούς άλλους, ώς τούς γε καταράτους Μανι-
χαίους και τούς τούτοις παραπλήσιους, ουδέ όνομάζεσθαι γοΰν ταύτη 

ίο δέον ουδέ φαίνεσθαί που παντελώς ουδέ χραίνειν ών άν έφάψωνται. 
Ά λ λ α τούς μέν Μανιχαίους, ώσπερ είρήκαμεν, ούτω και άπελαύνεσθαι 
δει καί μηδέ τήν προσηγορίαν αυτών ύπομένειν μηδένα μηδέ περιοράν, 
εΓπερ έν τφ^αύτφ διάγοι τοις άλλοις ό τήν άθεΐαν ταύτην νοσήσας 
άνθρωπος, άλλά καί ταϊς είς έσχατον τιμωρίαις ύπάγεσθαι τόν όπουδή 

15 γης* φαινόμενον Μανιχαίον. Έπί δέ τοις άλλοις αίρετικοις, οποίας άν 
ώσί ποτε πλάνης ή προσηγορίας (αίρετικόν γάρ πάντα καλουμεν, δστις 
μή της καθολικής εκκλησίας καί της ορθοδόξου καί αγίας ημών υπάρ
χει πίστεως), άλλά μήν καί τοις τήν πολυθεΐαν πειρωμένοις είσάγειν 
"Ελλησι καί έτι τοις Ίουδαίοις καί τοις Σαμαρείταις ούκ ά-

2ο νακτήσασθαι μόνον τά τών ήδη κειμένων νόμων συνείδομεν καί 
ποιήσαι τφ νυν τούτω νόμω βεβαιότερα, άλλά διορίσασθαι καί πλείω, 
δι* ών ασφάλεια μέν περιέσται μείζων καί κόσμος καί τιμή τοις τής 
ευαγούς ημών μετέχουσι πίστεως. Αίσθέσθαι δέ υπάρξει πάσιν, έφαμεν, 
δτι τοις μή τόν θεόν ορθώς προσκυνούσι καί τά τών ανθρωπίνων 

25 αγαθών έπέχεται. Ούδένα τοίνυν τών ήδη ^ηθέντων ούτε μετέχειν α
ξιώματος καθάπαξ ούδενός ούτε ζώνην περιβάλλεσθαι ούτε πολιτικήν 
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οΰτε στρατιωτικήν ούτε είς τάξιν τελεΓν ούδεμίαν, πλην της των 
καλουμένων κοορταλίνων (ταύτη γάρ έκ γένους υποκειμένους αυτούς 

•ένέχεσθαι βουλόμεθα, ώστε μένοντας αυτούς έπ' αυτής και πάντα 
πληρούντας έξ ανάγκης και πάν βάρος υπομένοντας, δπερ έστι της 
αύτης στρατείας, εΓργεσθαι τούτο μεν προκοπής, τούτο δέ τοΰ κατά 
των ορθοδόξων Χριστιανών έκβιβασμού* δημοσίων και Ιδιωτικών 
ένεκεν χρεών) προστάττομεν. Της έξ αυτών γονής υποκείμενης 
δηλονότι τη τοιαύτη τύχη,* και αυτών μέντοι, εί μεταξύ διαλαθείν ή-
δυνήθησαν, είς ταύτην αγομένων. Έκ της κακής αυτών δόξης έχει ν 
τινά παραίτησιν.* Τούς δέ αυτούς αίρετικούς οΰτε έκδίκου οΰτε 
πόλεως πατρός μετιέναι φροντίδα συγχωρούμεν, ώστε μη προφάσει 
τής εντεύθεν αδείας έπηρεάζειν τοις τε άλλοις Χριστιανοΐς και 
διαφερόντως τοις θεοφιλεστάτοις έπισκόποις, και του δικάζειν έαυτοϊς 
ή ψηφίζεσθαί τι να περιποιεΐν έξουσίαν, καθά και τοις πρό ημών 
νενομοθέτηται. Ού μην ουδέ τοις σοφωτάτοις συντετάχθαι τών δικών 
^ήτορσιν αυτούς έώμεν, οίς οίκειότερόν έστιν ή κατά τούς πολλούς τό 
τών θείων δογμάτων ορθώς αίσθάνεσθαι, δσωπερ και τόν βίον έν 
λόγοις έχουσιν. Ά λ λ ά και τούς δντας μέν αιρετικούς και έτι πρό 
τούτων "Ελληνας ή Ιουδαίους ή Σαμαρείτας και τούς τούτοις ο
μοίους, μετάσχοντος δέ τίνος ήδη τούτων ώνπερ έμνήσθημεν και τυχ-
όντας αξιώματος ή τού καταλόγου τών τάς δίκας αγορευόντων ή 
στρατείαν περιβεβλημένους ή ζώνην όποιανοΰν έκβληθήναι τής προς 
ταύτα μετουσίας παραχρήμα παρακελευόμεθα. Καθαρεύειν γάρ τά 
^ηθέντα πάντα τής τών τοιούτων νυν τε και διά παντός βουλόμεθα 
κοινωνίας, ούκ έπί μόνης ταύτης τής ένδοξου πόλεως,* άλλ* έπί πάσης 
δλως επαρχίας και τόπου παντός. "Οπερ έστιν ού καθάπαξ καινόν· τά 
γοΰν ταίς πλείσταις τών στρατειών θεια διδόμενα τής ζώνης σύμβολα 
προσκείμενον έχει τό δειν ορθόδοξο ν* εΓναι τόν ταύτης μεταλαμ
βάνοντα. Πλήν άλλ' ήμέτερον άν είναι και τούτο δοκοίη τών 
άνακτησαμένων αυτό και μη περιιδόντων, καθάπερ έμπροσθεν, 
άμελούμενόν τε παρ' ένίων και μέχρι μόνων γραμμάτων κείμενον· τά 
πράγματα γάρ ούχ ούτως νομίζοιτο άν Ιδια τών τήν αρχήν εύρόντων, 
ώς τών τοις εύρεθεισι χρωμένων άριστα.* ΕΙ δέ παρά τό 
προστεταγμένον ύφ' ημών άμαρτηθείη τι, τόν μέν τών κεκωλυμένων 
έφαψάμενον ούκ άνόνητον μόνον τής έγχειρήσεως άποδείκνυμεν και 
παντελώς μετέχειν αυτόν κωλύομεν, άλλά και λ' χρυσίου λιτρών ποινή 
ζημιοΰμεν. ΟΪς δέ διαφέρει τό τούς τοιούτους έγγράφειν τω δημοσίω 
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και άπογράφεσθαι,* τούτοις, εί μαθόντες τό πεπλανημένον αυτού της 
δόξης δμως προσήκαντο* και ούκ άντεΐπον ουδέ άπήλασαν, ποινήν 
έπιτίθεμεν χρυσίου λίτρων η'. Ού μην ουδέ τάς αρχάς αθώους άφίεμεν, 
εϊπερ, οϋς έκ τών κεκωλυμένων ύφ' ημών όντας γινώσκουσι, τούτους 
άνασχοιντο ταΐς οίκείαις έναριθμεΐσθαι τάξεσιν (ύπεξηρημένης 
δηλονότι της τών κοορταλίνων στρατείας), άλλά ποινήν και 
παρ' αυτών ν' χρυσίου λίτρων είσπράττομεν. Έφ* όπόσοις δέ άν 
τών είρημένων κεφαλαίων άρμόσαι συμβαίη τήν ποινήν, ό 
μεγαλοπρεπέστατος κόμης του ίερωτάτου ταμείου τήν άπαίτησιν αυτής 
ποιήσεται* και τοις θείοις είσοίσει πριβάτοις. "Εννοιαν μέντοι λαμβά
νοντες, δτι Γότθους πολλάκις τοις καθωσιωμένοις έγγράφομεν 
φοιδεράτοις,* οϊς ούτε ή φύσις ούτε ό φθάσας βίος τούς τοιούτους 
ένέθηκε λόγους συγχωρήσαί τι τής ακριβείας αύτοίς συνείδομεν* και 
γινομένων άνέχεσθαι φοιδεράτων και τιμωμένων, δν άν ήμίν 
παρασταίη τρόπον. Είδότες δέ, ώς διάφοροι πολλάκις τοις ούκ όρθοδό-
ξοις γονεύσιν αί γνώμαι γίνονται, του μέν πατρός ή τής γε μητρός τή 
τών ορθοδόξων πίστει προσενεγκεΐν τούς κοινούς παΐδας βουλομένου, 
θατέρου δέ άντιτείνοντος, ίσχυροτέραν είναι και τοις δλοις έ-
πικρατεστέραν τήν γνώμην προστάττομεν του προς τήν όρθόδοξον 
πίστιν τούς παΐδας άγοντος· μεθέξει τε γάρ έν μέρει τό γινόμενον τής 
τών τεκόντων γνώμης και προσέσται τό τά βελτίω νενικηκέναι. 
Βοηθοΰντες δέ κάκείνοις τοις παισίν, οϋς οί μή μετέχοντες τής ευαγούς 
ημών πίστεως μισοϋσι πατέρες, αμάρτημα μέν ουδέν έχοντες 
έγκαλέσαι τών έν τοις νόμοις κεκωλυμένων, διότι δέ τής τών γονέων 
αίσθανόμενοι πλάνης, τής ευαγούς ημών μετέχοντες πίστεως, διά 
τούδε τοΰ θείου πραγματικού νόμου* θεσπίζομεν και τροφής τον 
πατέρα τοις τοιούτοις μεταδιδόναι προς τό τής ουσίας τής εαυτού 
μέτρον και τών αναγκαίων είς τήν άλλην δίαιταν, άλλά μή καθάπερ 
τιμωρίαν απαιτούντα, διότι τήν ψυχή ν έπηνωρθώθησαν, λιμώττοντας 
περιοράν και τών είς τον βίον άπορούντας, καί που δι* ένδειαν έ-
πανελθείν έπί τήν έμπροσθε πλάνην, δ μηδέ λέγειν καλόν, άναγκαζομέ-
νους. Ά λ λ ά προίκα ταΐς διά τούτο λελυπηκυίαις θυγατράσι* καί τάς 
πρό τών γάμων δωρεάς τοις άρρεσιν,* οίς ουδέν έτερον έγκαλεΐν δύ
νανται τών έν τοις νόμοις άπηγορευμένων, έκ παντός έπιδιδότωσαν 
τρόπου, καθάπερ ό τής ουσίας αυτών λόγος έφίησι, καί συνοικίζειν τάς 
μέν άνδράσι, τούς δέ γυναιξί κατά τον νόμον, όρθοδόξοις μέντοι 
προσώποις καί τοΰ πράγματος άξίοις. Δεινόν γάρ καί παντελώς άνό-
σιον τούς έν τοις άλλοις άπασιν ύπό τών παίδων θεραπευομένους έκ 
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τοιαύτης χαλεπαίνειν αύτοϊς προφάσεως, ήν άμείνους ήσαν ζηλοΰντες, 
ούκ αμυνόμενοι. Προνοήσουσι δέ των προστεταγμένων τούτων ύφ* 
ημών έπί μέν τής μεγίστης ταύτης πόλεως οί τάς ένδοξους έχοντες 
άρχος, χαθάπερ έκάστω διαφέρει, κατά δέ τάς επαρχίας οί τούτων 
ηγούμενοι είτε μείζους είτε έλάττους, καθάπερ έκάστφ πρόσφορο ν. 
Επιμελές δέ καί τφ μακαριωτάτφ άρχιεπισκόπφ καί πατριάρχη τής 
μεγίστης ταύτης πόλεως καί τοίς όσιωτάτοις έπισκόποις έσται τών άλ
λων πόλεων τόΓς τε τούς πατριαρχικούς καί τοις τούς μητροπολιτικούς 
έχουσι θρόνους καί τοις έλάττοσι τό συμπαρατηρεΤν καί 
συνεπισκοπεΤν, εί βεβαίως ταύτα διασώζεται, καί μηνύειν έφ' ημάς, 
όπως καί μετά πλείονος, εί δέοι, σφοδρότητος τοις βαθυμούσι τών περί 
τής ορθοδόξου πίστεως διορισθέντων έπεξερχώμεθα. 

THE TWO EMPERORS2 AND AUGUSTI JUSTIN AND JUSTINIAN 
While we have permitted 3 the heretics to assemble as well as to have 
their proper name, 4 for this reason, that put to shame by our pa
tience they shall come to their senses and change for the better; 
they, on the other hand, have been seized by an insufferable effron
tery, and heedless of the laws' command infiltrated public offices, 5 

although the very documents of the Imperial appointments 6 clearly 
forbid men such as these to share in them. Indeed we call heretics 
all the others, such as the accursed Manichaeans and those resem
bling them, and it is right that they shall not be called by name, at 
least in this way, neither appear anywhere at all, nor defile those 
whom they shall touch. But it is necessary that the Manichaeans, as 
we have announced, shall thus be expelled, and that no one shall 
suffer their name nor allow it, if indeed a man diseased with such 
godlessness shall live with the others, but wherever on earth 7 the 
Manichaean shall apear he shall be subjected to the harshest punish
ments. As for the other heretics, of whatever error or name they 
might be (for we call heretic everyone who is not devoted to the 
Catholic Church and to our Orthodox and holy Faith), as well as the 
pagans who try to introduce polytheism, the Jews and the Samari
tans, we intend not only that what was already laid down in the laws 
shall be recalled and made firmer through this present law, but also 
that more shall be declared; through which greater security, also 
honour and esteem shall envelope those sharing in our pure faith. It 
shall then be possible for all to perceive, as we said, that even what 
pertains to the human advantages is withheld from those who do not 
worship God rightfully. We order, therefore, that none of the 
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above-mentioned shall share in any honour whatsoever, nor shall he 
put on an official belt, neither civil nor military, nor belong to any 
office, with the exception of that of the so-called Cohortalins (we 
want them to be subject to it as bound by origin, so that they shall 
remain in it, fulfilling all duties by compulsion, submitting to any 
burden which pertains to that office, excluded on the one hand from 
promotion, and on the other hand from execution 8 of public and 
private debts against Orthodox Christians). It is clear that their 
children are bound to the same order, 9 and that they themselves, if 
they were meanwhile able, nevertheless, to abscond, shall be 
fetched back to it. They shall have some exemption because of their 
wrong belief. 1 0 We do not agree that those heretics shall share in the 
office of Ekdikos or in that of City-Father, in order that they shall 
not use the indemnity derived from them as pretext to treat inso
lently the other Christians and in particular the bishops most be
loved of God, or to acquire some power to judge their case or 
condemn them, in contravention of the laws already passed before 
our reign. Neither do we allow them to be joined to the most 
learned advocates, who are distinguished by their correct perception 
of the divine doctrines more than many other men, for they too pass 
their life in studies. Indeed we order that those who are heretics, 
and above all the pagans, Jews, Samaritans, and those similar to 
them, if they take part in any of all those we have already recalled, 
having obtained an honour, inscribed in the advocates' list, taken an 
office or put on an official belt, they shall be thrown out on the spot 
from participating in these. For we want all the above-mentioned to 
be purged from association with such as these now and for ever, not 
only in this glorious city, 1 1 but in practically every province and 
every place. There is absolutely nothing new in this, for at least the 
Divine belt-documents given for most of the offices contain the 
specification that the recipient should be Orthodox. 1 2 Unless this 
shall be seen to be ours, which we have restored and did not neglect 
as it was before, when it was unheeded by some and barely survived 
save in documents alone. For things are not considered to be as 
peculiar to their first discoverers as to those who use in the best way 
what has already been discovered. 1 3 And if some wrong shall be 
done in violation of what we have decreed, we proclaim that not 
only shall the seized forbidden office be of no profit out of the 
seizure, and utterly forbid him to partake of the office, but we also 
punish him with a fine of thirty gold pounds. Those, however, 
whose duty it is to inscribe and register such as these in the public 
register, 1 4 if they have known about the error of his belief but nev-
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ertheless ratified h im, 1 5 did not oppose nor expel him, we inflict on 
them a fine of eight gold pounds. Neither do we let the magistrates 
scot-free if they shall know these men to be of those excluded by us 
yet suffer them to be inscribed in their proper services (the office of 
the Cohortalins excepted), and we fine them too to the amount of 
fifty gold pounds. The Most Illustrious Count of the Most Sacred 
Treasury shall make formal exaction 1 6 against such that shall happen 
to fall under punishment on the above-mentioned heads, and enter 
the proceeds in the Divine Private Property. Bearing in mind, how
ever, that we frequently inscribe Goths in the devoted Al l ies , 1 7 and 
that neither their nature nor their past life accustomed them to such 
rules of conduct, we have decided 1 8 to remit to them some of the 
severity and to allow them to become Allies and decorated with 
honours, in any way that shall occur to us. Seeing, furthermore, that 
differences of opinion frequently arise between Orthodox and non-
Orthodox parents, when a father or a mother wants to bring their 
common children to the faith of the Orthodox but the other parent 
opposes it, we decree that the opinion of the parent that leads the 
children to the Orthodox faith is the stronger and certainly the more 
predominant. He shall take part, therefore, in his turn in his par
ents' opinion, and venture to win the better things. We come to the 
aid of those children hated by parents who do not share our pure 
faith, and while the parents cannot accuse them of any transgression 
concerning those things prohibited by the laws, still, because they 
perceive their parents' error yet share our pure faith, we order in 
this Divine pragmatic law 1 9 that a father shall provide sustenance to 
such as these according to the measure of his own property and to 
that of the needs of the other manner of life; furthermore he shall 
not abandon them to starve and be in want of life necessities, so that 
they shall be forced by indigence—and one hates even to mention 
it—to return to their former error, 2 0 just as if he was seeking to 
punish them for having remedied their souls. Moreover, they shall 
give dowry 2 1 in any way whatsoever to daughters distressed by this, 
and prenuptial gifts 2 2 to men, to those that cannot be charged with 
anything save those matters prohibited by the laws, exactly as the 
value of their property shall permit, and give their daughters to 
men, and their sons to women according to the law, indeed to 
persons who are Orthodox and worthy of the transaction. It is in
deed terrible and utterly impious, that those who are cherished by 
their children in all the other things, become angry with them for 
such a reason as this, while they could have been better by emulat
ing them in this, not by punishing them. The holders of illustrious 
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NOTES 
1. See Basilica, ed. G. E. & C. W. F. Heimbach, I, Leipzig 1833, pp. 2 1 -

23. 
2. Emperors: Kruger's reconstruction of the inscription is based on the fact 

that CJ 1:5:18, whose location in the chapter points to a date prior to 529 (the date 
of CJ 1:5:19), refers clearly to our law: "Επί δε ταΐς άλλαις άπάσαις 
αίρεσεσιν . . . τον ήδη τ εθέντα νόμον παρά τε ή μ ών και τοΰ της θείας λήξεως 
πατρός ημών κρατεΐν βουλόμεθα'. "And as for all the other heresies . . . we wish 
the law formerly given by us and our father of blessed memory to remain in force"; 
see Kriiger, p. 57. Furthermore, our law was given prior to CJ 5:3:20, promulgated 
between 531 and 533 (see below, n. 22). For the use of the term αυτοκράτωρ as 
synonym to 'Imperator', see Wifstrand's study (above, No. 55, n. 4). 

3. Permitted: a reference to the concessions granted in 529 to the heretics, 
and in particular to the Arians, following the intervention of Pope Johannes I, who 
transmitted Theodorich's demands on this matter to Constantinople. See Stein, II, 
pp. 260-261 . 

4. "Name" here designates "religion," "sect." Compare the use of this 
term to designate Christianity by Clemens of Alexandria: *οί πιστοί . . . και της 
προσηγορίας 'άξιοι, ήν ώσπερ διάδημα πεχεινται'. "All those who believe . . . 
and are worthy of this name are crowned with it as with a diadem." See Τις ό 
σωιζόμενος πλούσιος, ed. Ο. Stahlin, GCS, XVII, 1909, p. 183. See also Cyril of 
Jerusalem: 'τότε Χριστού προσηγορίαν λάβητε'. "Then you shall grasp the name 
of Christ." See Προκατηχήσις, 15, ed. A . A. Touttee, PG, XXXIII, Col. 357. 

5. Offices: while in classical Greek the meaning of the term στρατεία was 
limited to the military domain, and should be translated as "military service," "mili
tary appointment," its scope has been widened in later usage, and it signified all 
public offices, both civil and military. It was equivalent, therefore, to the Latin term 
'militia' in its wide meaning. This is the legislator's meaning in this passage, although 
the term appears in our law in both meanings, the limited and the more general. For 
the use of the term στρατεία or στρατία to designate non-military public office in the 
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offices in this, the greatest city, shall take care, therefore, according 
to what is proper to each of them, of these matters legislated by us, 
and the same shall be done throughout the provinces by their gover
nors, the greater and the smaller, each according to his office. The 
most blessed Archbishop and patriarch of this, the greatest city, as 
well as the most holy bishops of the other cities, those holding 
patriarchal and metropolitan Sees, also the smaller ones, shall take 
care and observe at the same time if these matters are firmly up
held, and inform us in order that we shall prosecute with greater 
vehemence, if neccessary, those who neglect what was determined 
concerning the Orthodox faith. 
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sixth century see Johannes Malalas: 'Θεοδόσιος . . . ποιήσας διάταξιν μή 
είσέρχεσθαι εις αξίας συγκλητικών ή πατρικίων τους ευνούχους κουβικουλαρίους 
μετά το πλήρωμα της αυτών στρατείας'. "Theodosius . . . legislated, that eunuchs 
serving as Cubicularii shall not be entered into the Senatorial or Patrician orders 
after they had completed serving in their office." See Χρονογραφία, XIV, ed. L. 
Dindorf, PG, XCVII , Col. 537. See also Dorotheus of Gaza: * Ώ σ π ε ρ γαρ έν τω 
παλατίψ έισί μεγάλαι και λαμπροί στρατιαί, ύπόθου την σύγκλητον, τους 
πατρικίους, τους στρατηλάτας, τους υπάρχους , τους σελεντιαρίους" είσί γαρ αύται 
πολύτιμοι στρατιαί. Έισί δε και άλλοι τινές έν τω αυτω παλατιω στρατευόμενοι 
ολίγων νομισμάτων 'όμως λέγονται και αυτοί στρατεύεσθαι τφ βασιλεί'. "For just 
as there are in the Palace great and illustrious offices, such as the Senate, the 
Patricians, the army commanders ('magistri militum'; see Novel 38 from 536), the 
Prefects and the Silentiarii, and these are the most important offices, we find in the 
Palace others who serve for a few coins, and they too are called the Emperor's 
officials." See Αώασχαλίαι ψυχωφελείς διάφοροι, ed. J. Grynaeus, XXIII, PG, 
LXXXVIII , Col. 1836. Similar examples in the writings of Johannes Lydus, e.g. , 
Περί αρχών της Ρωμαίων πολιτείας, III: 8, 21, 26, 28, 29, 30, ed. R. Wunsch, 
Leipzig 1903, pp. 93, 109, 113, 116, 117, also in other legislative texts. 

6. For the use of 'σύμβολον' to designate a document of appointment to 
office—in Latin: 'codicilli'—see Novel 8 from 535: 'θεσπίζομεν . . . άλλα προίκα 
μεν κομίζεσθαι τάς αρχάς, μέτρια δε παρέχειν προφάσει των υπέρ έκαστης 
διδομένων συμβόλων τε και χαρτών*. "We legislate . . . and while the offices are 
to be received gratis, only moderate payment shall be made for the appointment-
documents and the documents given with the offices." See ed. Kroll, Chap. I, 
p. 67. The Authenticwn's Latin translation indeed reads there: 4 . . . sancimus . . . 
sed gratis quidem sumere administrationes, pauca vero praebere occasione horum 
quae pro singulis dantur cingulis, codicillis et chartis' (ibid.). See also Novel 81 
from 539 concerning ύπατικοΐς συμβόλοις, "consular appointment-documents," 
ibid., p. 398. 

7. Wherever on earth: correction of όποιδη, the version of the Basilica. 
8. Execution: for the meaning of έκβιβασμός compare: 'Πάς άνθρωπος 

έιτε θείαν κελευσιν έιτε αρχική ν πρόσταξιν έκβιβάζων . . . Ό δέ έκβιβασμος και 
εγγράφως και άγράφως γίνεται'. "Every one that executes a Divine order or a 
magistrate's order . . . . the execution is carried out with a document or without a 
document." See CJ 12:60:7. 

9. For the meaning of τύχη as "order" compare Justinian's law from 531: 
'είγε ταξεωτικης τύχης έτύγχανεν ών', "if indeed he shall be of the order of the 
Cohortalins" (CJ 1:3:52:1). See also the law from 529: 'όποίας άν έίησαν τύχης ή 
άξίας', "of whatever order or rank he shall be" (CJ 9:5:2). Compare also CJ 
4:20:15:1 from 527. 

10. Belief: this passage does not accord, obviously, with the intention the 
legislator expressed so clearly earlier on. Kruger emends by adding και μή at the 
beginning of the sentence and its transposition in its entirety after the word 
βουλόμεθα above. The emended sentence reads: "(We want them to be subject to 
it as bound by origin, and they shall have no exemption because of their wrong 
belief), so that they shall remain in it, etc." It is possible, however, that this Greek 
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text preserved the old limited exemption from liturgies which the Jews enjoyed 
whenever that duty was considered to be incompatible with their religion; the term 
'superstitionem eorum' transmitted by Ulpian, is translated here as '[έκ της] κακής 
αυτών δόξης' (see above, Nos . 1, 2, 4). 

11. City: Constantinople. Although our text obviously derives from the text 
promulgated in Constantinople, the law was general, not limited to the capital. 

12. Orthodox: an oath sworn by all officials on their entry into office, which 
comprised a declaration of membership in the Orthodox Church, is known from 
Justinian's 8th Novel from 535. We do not know, however, of an appointment 
document which specified that the Orthodoxy of the appointed official was an 
obligatory condition to his appointment. The texts of appointment documents 
quoted by Cassiodorus (Variae, Libri VI-VII) in the West and Johannes Lydus (De 
magistratibus, 111:29:30) in the East lacked specific Christian content. According to 
the appointment document issued by Marcus Aurelius to the office of Procurator 
Ducenarius, the appointee was expected to exhibit the virtues of 'experientia' "ex
perience," 'diligentia', "diligence" and 'innocentia' "probity." See H. G. Pflaum, 
"Une lettre de promotion de l'empereur Marc Aurele pour un procurateur 
duc^naire de Gaule Narbonnaise," Bonner Jahrbiicher, CLXXI, (1971), pp. 3 4 9 -
366. It seems that the traditional text of the appointment documents was main
tained essentially unchanged into the sixth century, and that the traditional classical 
virtues were not yet replaced by the obligation to adhere to the Orthodox Church. 
The dispatch of the pertinent form of oath in 535 to the Praefectus Praetorio of 
Illyricum might indicate that it was an innovation introduced at that time, although 
Justinians' express statement in our law is a weighty argument for the existence of 
such an oath in appointment documents issued before 527. 

13. Discovered: a similar idea was expressed in the appointment document 
of the editorial board of the Digest from 15 December 530: 4 . . . qui non suptiliter 
factum emendat, laudabilior est eo qui primus invenit'. "He who reforms what was 
done in an inaccurate way, deserves more fame than the first discoverer." See 
Constitutio Deo Auctore. The similarity between the two passages can be taken as 
an indication of the indentity of this law's draftsman. 

14. Public Register: our law dealt with officials employed by the three bu
reaux (scrinia) of the central government—'memoria', 'epistulae', and 'libelli'—to 
issue probations to appointments (probatoria). A document from 472, partially 
preserved in CJ 12:59:10, testifies to the wish of the central government to retain 
exclusive control over this type of administrative activity. Each of its three bureaus 
was entitled to issue probations to certain well defined groups of officials. A law 
promulgated by Leo between 457 and 470, which imposed certain restrictions on 
the number of the Executive Agents , informs us about the registration procedures 
of newly appointed officials: 'Nemo autem sine divali probatoria, quam codices in 
sacro nostro scrinio memoriae positi debeant inserendam accipere, militaribus eius-
dem devotissimae scholae stipendiis vel privilegiis potiatur'. "And no one shall dare 
to acquire the military payment or military privileges of that most devoted schola 
without Divine probation, which must be accepted and included in the books of our 
Divine bureau of the memoria" (CJ 12:20:3). 

15. Ratified him: for this meaning of προσηκεϊν compare Theodorus Stu-
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dytes (from 809): Ή δε Τώμη ταύτα συ προσήκατο'. "Rome did not approve it." 
See Epistulae, 1:38, PG, XCIX, Col. 1044. 

16. Exaction: compare H. Preisigke, Worterbuch der griechischen Papyrus-
urkunden, I, Berlin 1925, pp. 151-152, and the additional material by Kieseling 
there p. 27. 

17. Allies: Φοιδερατοι (foederati) was the traditional designation of units of 
barbarians serving in the Roman army under their own commanders for a period of 
time defined in a contract. During the sixth century, however, one observes 
changes in the meaning of the term and in the reality it reflected. The 'Allies' 
became regular units, composed mainly of barbarians, who took their place along
side the 'comitatenses' and the 'scholae' as a regular element in the imperial army 
effectives. See Jones, Empire, pp. 663-666. 

18. Decided: for the use of the term συνειδειν in the meaning of "to de
cide," "to determine," in the sixth century, see also CJ 1:4:29:8 from 530. 

19. Divine Pragmatic Law: in the late Empire this term designated only 
legislation of particular importance and of a general and perpetual validity. See 
Zeno's definition in a law from 477: 'Pragmaticas praeterea sanctiones non ad 
singulorum preces super privatis negotiis proferri, sed si quando corpus aut schola 
vel officium vel curia vel civitas vel provincia vel quaedam universitas hominum ob 
causam publicam fuderit preces, manare decernimus'. "Furthermore we decide, 
that Pragmatic Laws shall not be granted on requests of individuals and on private 
business, but they shall be issued when a body, schola, administration, curia, city, 
province or some organization of men shall present its petition on a public matter" 
(C7 1:23:7). 

20. Former error: although Justinian justified the right of converted children 
to parental support on religious grounds, the present law conformed to the overall 
trend of Justinian's legislation to reinforce the mutual dependence of family mem
bers in this sphere. See E. Albertario, Sull diritto agli alimenti—Studi di diritto 
romano, Milan 1933, pp. 249-279 . 

21. The dowry given by the father of the bride in her name to the bride
groom (res uxoria or dos). 

22. Prenuptial gifts were given by a man to his affianced before marriage 
(donatio ante nuptias). Justinian reinforced, in a law he promulgated between 531 
and 533, the woman's rights on these gifts, by assimilating their legal status to that 
of the dowry. He marked this change by a corresponding terminological change, 
replacing 'donationes ante nuptias', "prenuptial gifts" by 'donationes propter nup
tias', "gifts dependent on marriage." See CJ 5:3:20; Institutions, 2:7:3. The tradi
tional term 'ante nuptias donatione' still appeared, however, in a law from 534 (see 
below, N o . 61). 

BIBLIOGRAPHY 
Juster, II, pp. 251 n. 7, 252, 262, 264; Browe, p. 129; Stein, II, pp. 261, 369, 

370; A . A . Vasiliev, Justin the First—An Introduction to the Epoch of Justinian the 
Great, Cambridge, Mass. 1950, pp. 241-250; A . Berger, "La concezione di eretico 
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nelle fonti giustinianee," Rendiconti, Series 8, X (1955), pp. 353-368; Seyberlich, 
pp. 74 -75; S. Winkler, "Die Samariter in den Jahren 529/30," Klio, XLIII-XLV 
(1965), pp. 449-453; G. Bassanelli, "La legislazione processuale di Giustino I," 
SDHI, XXXVII (1971), pp. 147-152; Avi-Yonah, pp. 212-213; Y. Dan, "Jewish-
Samaritan Relations in Eretz Israel in the Late Byzantine Period," Zion, XLVI 
(1981), pp. 6 7 - 7 6 (in Hebrew). 

57 
Exemption from Performance of Personal 

Liturgies on Holidays 
Justinian(?) 

T h e G r e e k vers ion of this law, preserved only in the Nomocanon 
in Fourteen Titles, lacks any identif ication e l e m e n t s , e i ther of the 
legislator or of its da te . It probably der ived from a rescript g iven to 
Jewish pet i t ioners w h o had c o m p l a i n e d about harassement from 
the local adminis trat ion , which ignored their e x e m p t i o n from per
forming l iturgies o n ho l idays ( s e e a b o v e , N o . 40 ) . T h e legislator 
assured t h e m , in the present law, that the governor w o u l d s e e that 
this privi lege w a s o b s e r v e d in the future. 

Codex Justinianus, 1:9:2, ed. Kriiger, p. 61 

. . . Ό κράτιστος* του Εθνους ηγούμενος ταίς σωματικούς ύπηρεσίαις* 
τή τής θρησκείας ήμερα, καθ' ή ν άργειν είώθατε, μη ένοχλεισθαι ύμας 
προνοήσει. 

The Mightiest 1 governor of the province shall see to it that you shall 
not be harassed by personal liturgies 2 on a day of worship, in which 
you are accustomed to do no work. 

NOTES 
1. Mightiest: the lowest of the six hierarchical ranks in the Byzantine nobil

ity. Guilland is of the opinion that it was no longer in use after the reign of 
Constantine the Great. See R. Guilland, "La noblesse byzantine—Remarques," 
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REB, XXIV (1966), p. 43. Our law should not be attributed, consequently, to 
Justinian but to Constantine or to one of his immediate successors. For epigraphic 
examples of the employment of this title in relation to public officials, usually 
members of the Senatorial order, in Asia Minor during the second and the third 
centuries, see AE, 1966, No . 471; 1968, Nos. 488, 527; 1972, Nos. 585, 586, 588, 
590. 

2. Personal liturgies were services performed personally. Compare the dis
tinction, common in papyrological sources, between services personally imposed on 
the obligated and services imposed on their properties: σωματικώς και 
ύποστατικώς. See Η. Preisigke, Worterbuch der griechischen Papyrusurkunden, I, 
Berlin 1925, s.v. σωματικός. This distinction is identical to that found in the Latin 
sources between 'munera personalia' and 'munera patrimonii'. 

BIBLIOGRAPHY 
Juster, II, p. 288 n. 3; Browe, p. 127; Rabello, "Tribute," p. 225 n. 39. 

58 
Privileged Status of Orthodox Children Inheriting from 

Heretical, Jewish, and Samaritan Parents 
Justinian(?) 

Between 527 and 528 

This law was probably given by Justinian, as the editors of CJ 
placed it between CJ 1:5:12 from 527 and CJ 1:5:19 from 529 (CJ 
1:5:14-18 lack dating information). Its content suggests that it was 
given before 528, for it referred to the limitations imposed on 
emancipations of slaves by the Fufius-Caninius Law, which was 
abrogated by Justinian in 528.1 The text of the present law has 
been preserved in the Constitutionum Ecclesiasticarum Collectio. 

This law presents a fairly accurate translation of the main mea
sures of the law promulgated by Valentinian III on 7—or 8—April 
426, on the status of Orthodox children who inherit from Jewish 
and Samaritan parents (see above, No. 52). These are as follows: 

(A) Such heirs shall receive at least what was due to them in 
cases of intestacy; any will made in contravention of this shall be 
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invalidated, with the exception of the clause on emancipations of 
slaves, provided it was done according to law. 

(B) Heirs who committed crimes against their parents are enti
tled to a quarter of the inheritance, albeit the procedures of accu
sation and punishment against them shall be duly carried out. 

This law, directed equally against heretics, Jews, and Samari
tans, should be seen as one element in the campaign launched in 
527 against all non-Orthodox (see above, No. 56). 

Codex Justinianus, 1:5:13,ed. Kriiger,p. 55 

Oi ορθόδοξοι παίδες ιών αίρετικών μή άμαρτήσαντες κατ* αυτών 
άμείωτον λαμβάνουσι τό εξάδιαθέτου αύτοις άρμόζον* και ή παρά 
ταύτα γενομένη τελευταία βούλησις άκυρούται, φυλαττομένων τών 
ελευθεριών, εί μή κατά τινα νόμον κωλύονται. Εί δέ τι πλημ-

5 μελήσουσιν είς τούς γονείς, κατηγοροΰνται καί τιμωρούνται. "Εχουσι 
δέ καί ήμαρτηκότες τό τέταρτον τής ουσίας αυτών κατά διαθήκας. Τά 
αυτά καί περί Ιουδαίων καί Σαμαρειτών. 

The Orthodox children of heretics, who have not sinned against 
them, shall receive undiminished what is due to them in intestacy; a 
last will done in violation of this shall be invalidated, with exception 
of the manumissions, if they are not prevented by any law. If they 
shall sin in anything against their parents, they shall be charged and 
punished. Even those who have sinned shall have a quarter of their 
property, contrary to the testaments. The same also in regard to 
Jews and Samaritans. 

NOTES 
1. See Institutiones, 1:7, D e lege Fufia Caninia sublata. 

BIBLIOGRAPHY 
Juster, II, pp. 9 1 - 9 2 ; Seyberlich, p. 74; S. Winkler, "Die Samariter in den 

Jahren 528/39," Klio, XLIII-XLV (1965), p. 450; Kaser, RPR, II, p. 486; Avi-
Yonah, pp. 248-249. 
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59 
Pagans, Jews, and Heretics Are Forbidden to Possess 

Christian Slaves 
Justinian 

Between 527 and 534 

This law was given in Constantinople, probably by Justinian. It has 
been partly preserved in CJ 1:10:2, which was later used as source 
to Bas. 60:54:32.1 The restoration of the inscription is based on the 
assumption that Justinian referred to this law in CJ 1:3:54:8, where 
he quoted a previous law concerning the possession of Christian 
slaves by Jews. It is to be assumed, therefore, that our law was 
given before 534, the date usually ascribed to CJ 1:3:54 (see be
low, No. 61). 2 

In this law the legislator forbade pagans, Jews, Samaritans, and 
heretics to possess Christian slaves, granted freedom to such 
slaves, and imposed a fine of thirty gold pounds on their masters. 

Codex Justinianus, 1:10:2, cd. Kriiger, p. 62 

[Αυτοκράτωρ* Ιουστινιανός Α.] 
•Έλλην καί Ιουδαίος και Σαμαρείτης και πας μή ών ορθόδοξος ού 
δύναται Χριστιανόν άνδράποδον δχειν, έπεί καί αυτό* έλευθερούται 
και ό κτησάμενος δίδωσι τοις πριβάτοις* λ' λίτρας.* 

5 D. ΙΙΙΙ Κ. IUL.* CONSTANTINOPOLI. 

(The Emperor Justinian Augustus) 3 

A pagan, Jew, Samaritan, and anyone who is not Orthodox, is 
unable to possess a Christian slave, for that 4 slave shall be manumit
ted and he who had possessed him shall give thirty pounds 5 to the 
Private Properties. 6 

GIVEN ON THE FOURTH DAY BEFORE THE CALENDS OF JULY 7 AT CON
STANTINOPLE. 

NOTES 
1. See Basilica, ed. G. E. & C. W. E. Heimbach, V, Leipzig 1850, p. 895. 
2. For a different opinion see Juster and Colorni. 
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BIBLIOGRAPHY 

P. Kruger, "Uber die Zeitfolge der im Justinianischen Codex enthaltenen 
Constitutionen Justinians," ZRG, XI (1873), pp. 179, 185; Juster, II, p. 76, notes 
3 - 4 ; Browe, p. 128; Colorni, Gli ebrei, p. 36; Seyberlich, p. 73; Avi-Yonah, p. 
248. 

60 
Disqualification of Jews and Heretics as Witnesses 

Against Orthodox Christians 
Justinian 

28 July 531 

This law, given by Justinian on 28 July 531 at Constantinople, was 
addressed to Johannes, Praefectus Praetorio of the East. Honore 
identifies in it Tribonian's characteristic style. Its text has been 
preserved in a Latin version in CJ 1:5:21, and in a Greek transla
tion in Bas. 1:1:34.1 A short summary is given in Bas. 21:1:45.2 

Kruger dates it to 29 July 531, on the assumption that it formed 
part of a large group of laws promulgated on that day. 

The law is presented as a response to judges who had asked 
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3. The inscription restored according to CJ 1:3:54:8. 
4. That: the legislator referred to the slave in neutrum, αυτό, indicating the 

slave's legal status of a 'res', a "thing." This is also the meaning of the term 
άνόράποδον , "slave." See R. Lazzeroni, "Etimologia e semantica del greco 
άνδράποδον ," Studi e saggi Unguis tici, X (1970), pp. 165-173. 

5. Pounds: the Basilica supplied the missing specification—thirty gold 
pounds. 

6. Private Property: the term πριβάτοις is a Greek transcription of the Latin 
term '(res) privata', the treasury which originated in the emperor's private pro
perty. Its main revenues consisted of property confiscations and fines. Under Anas-
tasius if was transferred to the public administration, but Justinian restored it again 
to the emperor's direct control. See Stein, II, pp. 206, 403. 

7. Given . . . July: 28 June. 
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for an authorized statement on the question of the validity of 
testimonies given by heretics, pagans, and Jews. It consists of the 
following decisions: 

(A) Heretics and Jews are disqualified from giving testimonies 
against Orthodox in trials in which one party, at least, is Ortho
dox. 

(B) Heretics and Jews are qualified to give testimony in trials 
between heretics or Jews. 

(C) Manichaeans, Borborits, pagans, Samaritans, Montanists, 
Tascodrogits, and Ophyts are disqualified from any legal act, in
cluding giving testimony in trials between Jews and heretics of 
other sects. 

(D) Jews and heretics, with the exception of the above-
mentioned sects, are qualified to give testimony in matters pertain
ing to testaments and contracts. 

Justinian had occasion to deal with this subject again, and to 
reinterpret this law, on 18 August 537 (see below, No. 64). The 
first restrictions on legal activities carried out by Jews had as their 
scope matters related to the Church; the 419 Carthage Council 
prohibited Jews from preferring charges against clerics or testifying 
against them, except on cases in which they were personally 
involved.3 These prohibitions were reissued in the 421 Carthage 
Council,4 and they were incorporated by Fulgentius Ferrandus in 
his Breviatio Canonum, published in Carthage before 546.5 Our 
law indicates that the secular authorities adopted these prohibi
tions and further expanded them; they were to be applied to testi
monies against all Orthodox, clerics as well as laymen, and no 
distinction was made between cases in which the Jews were per
sonally involved and those in which they were not. 

Greek jurists later discussed the question of whether the Jews 
should be defined as an heretical sect, alongside the others, or 
whether our law conferred on them a status essentially different 
from that of the heretical sects. They were not able to agree on a 
common solution. The frequent assimilation of the Jews with the 
Nestorian heresy favoured the adoption of the first alternative. 
Berger believes that this assimilation originated in a mistaken in
terpretation of Novel 109 from 541, in which the Nestorian heresy 
was qualified as "Jewish madness." 
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Codex Justinianus, 1:5:21, cd. Kriiger, pp. 59-60 

IDEM Α. ΙΟΗΑΝΝΙ· PP. 

Quoniam multi iudices in dirimendis litigiis nos interpellaverunt,* in-
digentes nostro oraculo,* ut eis reseretur,* quid de testibus haereticis 
statuendum sit, utrumne accipiantur eorum testimonia an respuantur, 
sancimus contra orthodoxos quidem litigantes nemini haeretico vel 
etiam his qui Iudaicam superstitionem colunt esse in testimonia com-
munionem, sive* utraque pars orthodoxa sit sive altera. Inter se autem 
haereticis vel Iudaeis, ubi litigandum existimaverint, concedimus foedus 
permixtum et dignos litigatoribus etiam testes introduci, exceptis scilicet 
his, quos vel Manichaeus furor (cuius partem et Borboritas esse 
manifestissimum est) vel pagana superstitio detinet, Samaritis nihilo 
minus et qui illis non absimiles sunt, id est Montanistis et Tascodrogis et 
Ophitis, quibus pro reatus similitudine omnis legitimus actus interdictus 
est Sed et his quidem, id est Manichaeis et Borboritis et paganis nec non 
Samaritis et Montanistis et Tascodrogis et Ophitis, omne testimonium 
sicut et alias legitimes conversationes sancimus esse interdictum: aliis 
vero haereticis tantummodo iudicialia testimonia contra orthodoxos, 
secundum quod constitutum est, volumus esse inhibita. Ceterum 
testamentaria testimonia eorum et quae in ultimis elogiis vel in contrac-
tibus consistunt, propter utilitatem necessarii usus sine ulla distinctione 
permittimus, ne probationum facultas angustetur. 
D. V K. AUG. CONSTANTINOPOLI POST CONSULATUM LAMPADII ET 

ORESTIS VV. C C * 

THE SAME AUGUSTUS TO JOHANNES, PRAEFECTUS PRAETORIO 
Since many judges in course of determining litigation addressed 7 us, 
needing our oracle 8 in order that it will be revealed 9 to them what 
must be decided about heretic witnesses, whether their testimonies 
should be accepted or rejected, we determine that there should be 
no participation of a heretic, or even of those who practise the 
Jewish superstition, in testimonies against Orthodox litigants, 
whether one party to the trial is Orthodox or the other. 1 0 We grant, 
however, to the heretics and to the Jews, that whenever they shall 
deem fit to have litigation among themselves they shall have mixed 
agreement and even witnesses worthy of the litigants, with the ex
ception, however, of those still held by the Manichaean madness 
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(and it is absolutely manifest that the Borborits partake of it) or the 
pagan superstition, also of the Samaritans and those who are not 
dissimilar to them, namely the Montanists, the Tascodrogits, and 
the Ophyts; all legal action is prohibited to them, because of the 
identity of their guilt. We determine that to these, indeed, that is 
the Manichaeans, Borborits and pagans, as well as the Samaritans, 
Montanists, Tascodrogits and Ophyts, all testimony as well as all 
other legal actions are prohibited; we want the other heretics, how
ever, to be forbidden only judicial testimonies against the Orthodox 
according to what has been established. On the other hand, we 
allow their testamentary testimonies and those found in last wills or 
in contracts without any discrimination, because of the benefit of 
this necessary usage, lest the means of demonstration be reduced. 
GIVEN ON THE FIFTH DAY BEFORE THE CALENDS OF AUGUST AT CON
STANTINOPLE, AFTER THE CONSULATE OF THE ILLUSTRIOUS LAMPADIUS 
AND ORESTES. 1 1 

NOTES 
1. See Basilica, ed. G. E . & C. W. E . Heimbach, I, Leipzig 1833, p. 26. 
2. Ibid., II, p. 416. 
3. Η. T. Bruns, Canones Apostolorum et Conciliorum Saeculorum IV, V, 

VI, VII, I, Berlin 1839, Codex Ecclesiae Africanae, Chaps. CXXIX, CXXXI, 
p. 195. 

4. K. J. von Hefele, Histoire des conciles, trans. H. Leclercq, 11:1, Paris 
1908, p. 214. 

5. Canon 196, ed. P. F. Chiflet, PL, LXVII, Col. 959. 
6. Johannes from Cappadocia, Praefectus Praetorio of the East from 531 to 

his dismissal in January 532 during the Nica troubles, and again from mid-October 
until May 541. In 538 he was Consul Ordinarius. See Stein, II, pp. 462, 784. 

7. Addressed: an unusual use of the verb 'interpellare' with the meaning of 
request for authoritative determination. See H. Silber, "Interpellatio und Mora," 
ZSSRG, RA, X X I X (1908), p. 48 η. 1. 

8. Oracle: for the early evolution of the term consult E. Benveniste, 
"Notes de vocabulaire latin," Revue de philologie, de litirature et d'histoire an-
cienne, XXII (1948), pp. 120-122. This term, usually accompanied by adjectives of 
divinity, such as 'caeleste', "heavenly," 'divinum', "divine," or 'sacrum', "sacred," 
designates a verdict, decree, or law promulgated by the emperor. The first to use it 
with this meaning were probably Arcadius and Honorius. See CJ 3:13:5 from 397, 
as well as CJ 4:61:11, CJ 11:64:(63):3, and CTh 8:4:26. They were followed by 
Theodosius II, Zeno , Anastasius, and Justinian. See H. Kruger, "Bemerkungen 
uber den Sprachgebrauch der Kaiserkonstitutionen in Codex Justinianus," ALL, 
XI (1900), pp. 458-459 . 
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9. Revealed: this is Haloander's version (see the apparatus to Codex Justi-
nianus). Ms. R, on the other hand, has in this place 'ut eis respondeatur,' "that 
they shall be answered," and this version is in accord with the Basilica's reading 
άποκριθώμεν. 

10. Whether . . . or: here with subjunctive. Justinian's quaestors used both 
indicative and subjunctive in this conditional form. See Grupe, XV, p. 327. 

11. Given . . . Orestes: 28 July 531. Lampadius and Orestes served as con
suls in 530. 

BIBLIOGRAPHY 
P. Kriiger, "Uber die Zeitfolge der im Justinianischen Codex enthaltenen 

Constitutionen Justinians," ZRG, XI (1873), pp. 179, 185; Z. von Lingenthal, "Die 
Meinungsverschiedenheiten unter den Justinianischen Juristen," ZSSRG, RA, VI 
(1885), p, 35; Juster, II, pp. 123-124; Browe, p. 129; A Berger, "Studi sui Basilici, 
VI—Bas. 21.2.45 e CI. 1.5.21," Iura, VI (1955), pp. 104-116; Seyberlich, pp. 7 4 -
75; Honore, pp. 65 n. 238, 91 n. 313, 92 n. 330 and n. 346, 95 n. 372, 96 n. 386. 

61 
Interdiction on Possession of Christian Slaves by Jews, 

Pagans, and Heretics 
Justinian 

534 

This law was addressed by Justinian to Johannes, Praefectus Prae-
torio of the East. Its text has been preserved in Codex Justinianus 
without its subscription, but it can be dated to approximately 534. 
The legislator referred in it to events in the diocese of Africa, 
hence to the situation there following its conquest from the Van
dals in 533/534. He referred in it, again, to the obligatory heritage 
of a quarter, a clear proof that our law was given before 1 March 
536, when Justinian promulgated Novel 18 which increased this 
portion from a quarter to a third. If our law is one of a group of 
laws referred to in Novel 37, as it seems to be, then it should be 
dated to before 1 August 535, when Novel 37 was promulgated. 
Justinian's editors placed it between CJ 53(54) and CJ 55(57), that 
is between 17 November 533 and 12 September 534. Its style re-
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veals, according to Honore, elements characteristic to both Justin
ian and Tribonian, and such a stylistic combination might result 
either from an original draft of Justinian reworked later by another 
hand, or from a draft prepared by Basilides or Tribonian and later 
touched by Justinian. As Tribonian did not serve at that time as 
quaestor, any intervention on his part in the drafting process was 
not in any official capacity. 

The law dealt with two subjects: 
(A) Privileges to Christians turning to monastic or clerical life, 

mainly in regard to the division of family properties and to their 
inheritance rights. 

(B) Reissue of previous interdictions (see above, No. 59) on the 
possession of Christian slaves by Jews, pagans, and heretics, and 
enlargement of its scope to include also catechumens and slaves 
freed on these grounds whose Jewish masters later converted to 
Christianity. 

Church-Protectors, bishops and the Imperial administration 
were charged with the execution of these laws. The reference to 
events in Africa indicates that Jews effectively possessed Christian 
slaves in these areas prior to Belisarius' campaign. 

Codex Justinianus, 1:3:54 (56),ed. Kriiger, pp. 37-38 

IDEM A. IOHANNI PP. 

Deo nobis auxilium praebente omnia, quae pro honore sanctae 
catholicae ecclesiae ad dei placitum fieri properamus, legibus constituere 
et operibus adimplere desideramus. Et iam quidem multa cum eius aux-

s ilio statuimus, quae ecclesiasticae doctrinae statui conveniunt, in 
praesenti autem hoc pia deliberatione duximus corrigendum, quod 
hactenus contra dei timorem fiebat. Cognitum etenim nobis est, quod, si 
quis sponsus vel sponsa post datas aut acceptas arras voluisset se divino 
deputare servitio et a saeculari conversatione recedere ac sanc-

IO timonialem vitam vivere atque in dei timore permanere, compellebatur 
vir quidem ea quae arrarum nomine dederat amittere, sponsa vero 
duplum id quod acceperat reddere, quod nostrae mansuetudini satis 
religioni esse contrarium visum est. Unde per praesentem legem in 
perpetuum valituram iubemus, ut, si quis sponsus vel sponsa 

15 desideraverit saeculi istius vitam contemnens in sanctimonialium 
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conversatione vivere, sponsus quidem omnia, quae arrarum nomine 
futuri causa coniugii dedisset, sine ulla imminutione recipiat, sponsa 
autem non duplum,* sicut hactenus, sed hoc tantum sponso restituat, 
quod arrarum acceperat nomine, et nihil amplius reddere compellatur, 
nisi quod probata fuerit accepisse. Nam et mantis et uxoribus qui 
saeculo renuntiant iam anteriore lege* a nobis pro visum est, ut, sive 
maritus sive uxor religionis causa a coniugio recesserit et solhariam 
vitam elegerit, unusquisque eorum res suas recipiat, quas vel pro dote 
vel ante nuptias donatione praestiterat, et hoc tantummodo lucri nomine 
consequatur ab eo qui solitariam vitam elegerit, quod debuit legitime vel 
ex pacto per casum mortis exigere.* Hoc etiam cognitum nobis correc-
tione nostra dignum esse iudicamus, ut, si quis in parentium potestate 
constitutus vel constituta vel forsitan huiusmodi iure absolutus vel ab
solute elegerit se vel monasterio vel clero sociare et reliquum vitae suae 
tempus sanctimonialiter degere voluerit, non liceat parentibus vel 
easdem personas quocumque modo abstrahere vel propter hanc tantum
modo causam quasi ingratum a sua hereditate vel successkme* repel-
lere, sed necesse sit eis omnimodo, cum ultimam voluntatem suam sive 
per scripturam sive alio legitimo modo confidant, quartam quidem por-
tionem secundum leges nostras eis relinquere; sin autem amplius 
voluerit largiri, hoc eius voluntati concedimus. Sin vero ultimam volun
tatem parentes neque testamento neque alio ultimo elogk) declarasse 
monstrati fuerint, omnem parentium substantiam heredes, quibus ab 
intestato competit, secundum leges nostras sibi defendant: nullo eis 
impedimento ex sanctimoniali conversatione generando, sive soli sive 
cum aliis ad successionem vocantur. Huius perpetuae nostrae legis 
beneficia eos volumus obtinere, qui in monasterio vel clericatu 
perseveraverint Nam si qui eorum, de quibus praesentem legem 
posuimus, sanctimonialem vitam elegerint, ad saecularem autem conver-
sationem remeaverint, iubemus omnes eorum res ad iura eius ecclesiae 
vd monasterii a quo recesserint pertinere. His ita dispositis repetita lege* 
iubemus, ut nullus Iudaeus vel paganus vel haereticus servos 
Christianos habeat Quod si inventi in tali reatu fuerint, sancimus servos 
modis omnibus liberos esse secundum anteriorem nostrarum legum 
tenorem. In praesenti autem hoc amplius decernimus, ut, si quis de 
praedictis Iudaeis vel paganis vel haereticis habuerit servos nondum 
catholicae fidei sanctissimis mysteriis imbutos, et praedicti servi 
desideraverint ad orthodoxam fidem venire, postquam catholicae ec-
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clesiae sociati fuerint, in libertatem modis omnibus ex praesenti lege 
eripiantur: et eos tarn iudices provinciarum quam sacrosanctae ecclesiae 
defensores* nec non beatissimi episcopi defendant, nihil pro eorum 
pretio penitus accipientibus dominis. Quod si forte posthac etiam ipsi 
domini eorum ad orthodoxam fidem conversi fuerint, non liceat eis ad 
servitutem reducere illos, qui eos ad fidem orthodoxam praecesserunt: 
sed si quis talia usurpaverit, poenis gravissimis subiacebit. Haec igitur 
omnia, quae pietatis intuitu nostra sanxit aeternitas, omnes iudices et 
religiosissimi antistites sive Africanae dioeceseos, in qua maxime 
huiusmodi vitia frequentari cognovimus, sive aliarum provinciarum 
naviter et studiosissime observare procurent. Nam contemptores non 
solum pecuniaria multa, sed et capitis supplicio ferientur. 

THE SAME AUGUSTUS TO JOHANNES, PRAEFECTUS PRAETORIO 
With God's help we desire to establish in laws and execute in 
deeds all those things which we hasten to have accomplished in 
honour of the saint Catholic Church and to the will of God. Al
though we have already enacted with his help many matters which 
accord with the position of the ecclesiastical doctrine, at present, 
however, we have considered in a pious deliberation to reform 
what has been done until now against the fear of God. For it is 
known to us, that if an affianced man or woman after the giving or 
receiving of pledges, want to devote themselves to the divine ser
vice, retire from the world's way of life, live monastic life and 
persist in the fear of God, while the man is forced to lose what he 
gave as pledge, the woman is bound to repay twice what she had 
received, which our Mansuetude fully regards as contrary to reli
gion. We order therefore in this present law, which is to remain 
valid forever, that if an affianced man or woman shall want, out of 
contempt of the life of the world, to live a monastic life, the 
affianced man shall receive back without any diminution all that he 
had given as pledge for his future marriage, while the affianced 
woman shall repay only what she had been given as pledge and not 
double that amount, 1 as it has been done till now, and she shall 
not be obliged to pay more than she shall be shown to have re
ceived. For it has already been provided by us in a previous law 2 

for husbands and wives who renounce this world, that whether the 
husband or the wife shall withdraw from marriage for the sake of 
religion and choose solitary life, each of them shall receive back 
the property he or she had given as dowry or prenuptial gift, and 
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derive as gain from the partner who shall choose solitary life only 
what he was bound to demand by law or under agreement 3 in case 
of death. We deem also that this matter, which was brought to our 
knowledge, needs our reformation, namely that if a person still in 
the power of his or her parents, or already freed from it, shall 
choose to join a monastery or the clergy and live the rest of his or 
her life in sanctity, their parents shall not be permitted either to 
take such persons away in any way whatsoever, or to repel them 
from their succession and inheritance 4 for this reason only as if for 
ingratitude, but they shall be obliged in any way whatsoever to 
leave them the fourth part in accordance with our laws when they 
make their last will, either in a document or in other legal way; if, 
however, they shall want to leave them more we grant them their 
wish. If the parents, however, shall be demonstrated to have de
clared no last will, neither in a testament nor in other last codicil, 
the heirs who are to act in right of intestacy shall claim all their 
parents' property, and they shall not be impeded by their holy way 
of life, whether they are called to the succession alone or with 
others. We want the advantages of this our eternal law to benefit 
those who persevere in the monastery or in the clergy. Therefore, 
if any of those for whom we have enacted the present law shall 
choose a life of holiness but return later to the life of the world, 
we order that all their properties shall belong to that church or 
monastery from which they departed. Having thus settled these 
matters, we order in a repeated law 5 that no Jew, pagan, or heretic 
shall have Christian slaves. If they shall be found out in such guilt, 
we determine that the slaves are free in any way whatsoever ac
cording to our previous laws. Now, however, we decree further
more, that if one of the above-mentioned Jews, pagans, or heretics 
shall have slaves not yet initiated into the most sacred mysteries of 
the Catholic faith, and the said slaves shall desire to come to the 
Orthodox faith, they shall be freed in all ways through this law 
after they were joined to the Catholic Church; the governors of 
provinces as well as the Protectors of the sacrosanct Church 6 and 
the blessed bishops shall defend them, their masters receiving 
nothing at all for their price. If perchance these masters themselves 
shall later convert to the Orthodox faith, they shall not be allowed 
to retake into slavery those who preceded them into the Orthodox 
faith; and if anyone shall seize such slaves unlawfully he shall be 
subjected to the harshest punishments. All these, which our Eter
nity established out of pious motivation, all the governors and the 
most religious bishops of the African diocese, where we know that 

379 



THE LAWS 

such crimes are particularly frequent, and of the other provinces as 
well, shall see to it that they are diligently and most zealously 
observed. For their contemners shall be struck not only be a pecu
niary fine, but also by the death penalty. 

NOTES 
1. Double that amount: In 472 Leo reduced the amount parents or the 

women themselves had to reimburse from four times the value of the dowry to only 
twice (CJ 1:5:5). This law was therefore in force until the promulgation of the 
present law. See Kaser, RPR, II, p. 161. 

2. Previous law: CJ 1:3:52:15 from 531. 
3. Agreement: the legislator enumerated the various legal possibilities of full 

or partial reimbursement of dowries and prenuptial gifts following the death of 
either the husband or the wife. See 'De pactis conventis tarn super dote quam super 
donatione ante nuptias et paraphernis', "on agreements concerning dowry, prenup
tial gift and paraphernis" (CJ 5:14). See also Kaser, RPR, II, pp. 188-193. 

4. Succession and inheritance: the legislator employed two terms, 'hereditas' 
and 'successio'. According to a Digest quotation Gaius defined 'hereditas* as fol
lows: 'Nihi est aliud "hereditas" quam successio in universum ius quod defunctus 
habuit\ " 'Hereditas' is nothing else than the succession to the entire 'ius' of the 
defunct" (Dig. 50:16:24). 'Successio' signified the replacing of a person by his heir. 
Justinian's legislation broadened the scope of this term to signify also cases of only 
partial replacement. This change in the meaning of the term caused the interpola
tions in Gaius' text as quoted in the Digest: 'Addicitur in hac stipultione et heredum 
nomen [vel successorum] eorumque, ad quos ea res pertinet. [Successores autem 
non solum hi qui in universa bona succedunt, set et hi, qui in rei tantum dominium 
successerint, his verbis continentur]'. "To this stipulation is added also the name of 
the heirs [or successors] and of those to whom this property belongs. [For succes
sors are not only those who succeeded to the entire estate, but also those who 
succeeded to its ownership only]" (Dig. 39:2:24:1a). The editors' tendency to use 
both terms is obvious in the Digest as well as in the present law. 

5. Repeated law: ownership of Christian slaves by Jews was prohibited in a 
law given between 527 and 534 (see above, No . 59); Ownership of Christian slaves 
by Montanists was prohibited in a law from 530 (CJ 1:5:20:6). 

6. Protectors of the Church were secular functionaries of the churches, who 
acted as their representatives before the courts and handled their secular affairs, 
such as the administration of their properties. See Hartmann, PW, 1:8, 1901, s.v. 
Defensor Ecclesiae, Col. 2372. 
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62 
Restrictions and Prohibitions on Pagans, Jews, and 

Heretics in Africa 
Justinian 

1 August 535 

This law was given by Justinian on 1 August 535 at Constanti
nople. It was addressed to Salomon, Praefectus Praetorio of Af
rica. Only its Latin version, preserved in the Authenticum, is 
known in its entirety; several fragments are known thanks to their 
inclusion in the Nomocanon and in later Greek legal literature. 
Stylistic considerations persuaded Honore that Tribonian should 
be identified as the draftsman of this law. 

Justinian granted this law at the request of the Council of Carth
age, which convened in early 535 under the presidency of Repara-
tus, bishop of Carthage. It asked the secular authorities for a more 
militant policy against the Arians. Our law represents the attitude 
of the African administration, which was considerably harsher than 
that adopted immediately after the conquest, when the Pragmatic 
Law of April 534 and Novel No. 36 were promulgated, both deal
ing mainly with problems related to ownership of churches and the 
possession of their properties. Our law contains several general 
prohibitions which apply equally to the heretics, the pagans and 
the Jews, such as the prohibition to serve in public offices. It 
imposed on the Jews, however, two prohibitions which are specific 
to them alone, namely the prohibition to possess Christian slaves 
and catechumens (a repetition of previous laws; see above, Nos. 59 
and 61), and an interdiction of synagogues accompanied by an 
order to convert them to churches. 

Saumagne was of the opinion that these measures against the 
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pagans , the J e w s , and the heret ics w e r e but a s m o k e screen , in
t e n d e d t o cover the particularly harsh treatment of the Ar ians . W e 
k n o w , h o w e v e r , from the law promulga ted in 534 ( see a b o v e , N o . 
61), that the court in Cons tant inop le had b e e n informed about 
Afr ican Jews possess ing Christ ian s laves , and the repeated refer
e n c e t o this fact in the present law suggests not only that this 
informat ion had a factual basis but that the administration was 
genu ine ly p r e o c c u p i e d by that s i tuat ion. P o p e A g a p e t u s congratu
lated Just inian, in his letter of 15 O c t o b e r 535, o n his act ion in 
Afr ica , but the practical appl icat ion of this pol icy of persecut ion 
resulted in a growing agitat ion a m o n g the Ar ians , and probably 
a m o n g the o ther re l ig ious minori t ies as wel l . It resul ted, finally, in 
the mut iny of 536 and the riots that f o l l owed it. Juster sugges ted 
that the ant i -Jewish c lauses w e r e repea led within a short t ime , for 
they are not inc luded in the summar ie s of this law transmitted by 
A t h a n a s i u s , T h e o d o r u s , and the Tripartite Collection of Ecclesiasti
cal Laws.1 

Novellae, No. 37, ed. Scholl & Kroll, pp. 244-245 

DE AFRICANA ECCLESIA 

IDEM A. SALOMONI* PP. AFRICAE 

Venerabilem ecclesiam nostrae Carthaginis Iustinianae* ceterasque 
omnes Africanae dioeceseos sacrosanctas ecclesias imperialibus benefi-

5 ciis relevare noctu dieque festinamus, <ut>, postquam nostrae 
reipublicae, per dei praesidium a tyrannis abreptae, sociatae sunt, 
nostras etiam sentiant liberalitates. Cum igitur Reparatus* vir sanctis-
simus sacerdos eiusdem nostrae Carthaginis Iustinianae, qui venerando 
concilio totius Africae sanctissimarum ecclesiarum praeesse dignoscitur, 

io una cum ceteris eiusdem provinciae reverentissimis episcopis litteris 
propriis per Theodorum virum religiosum diaconum et responsalem* 
eiusdem venerabilis ecclesiae civitatis Carthaginis Iustinianae destinatis 
nostram deprecati sunt maiestatem possessiones ecclesiarum totius 
Africani tractus tyrannico quidem tempore ablatas eis, post victorias 

15 autem caelesti praesidio nobis <contra> Uuandalos praestitas per 
nostri numinis piam dispositionem eis redditas, salva in quocumque loco 
constituta videlicet tributorum solutione, firmiter possidere secundum 
legis tenorem quae iam super hac causa promulgata est, petitionibus 
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eorum prono libentique animo duximus annuendum. 
Ideoque iubemus sublirnitatem tuam suis disponere praeceptionibus, ut 
praedictas possessiones, salva prout dictum est tributorum ratione, 
venerabiles ecclesiae tarn nostrae Carthaginis Iustinianae quam omnium 
civitatum Africanae dioeceseos firmiter possideant et sine ulla concus-
sione, a nullo penitus abstrahendas. Si quas autem alias possessiones 
sive domus sive ecclesiarum ornamenta apud aliquos vel Arianos vel 
paganos vel alias quaslibet personas detineri probatum fuerit, ea quoque 
omnimodo sine aliqua di lad one avelli et sacrosanctis ecclesiis ortho-
doxae fidei adsignari, nulla prolixitate temporis his qui easdem res ini-
que detinent uti concedendis, sed earum restitutionem omni explosa 
machinatione facere compellendis, quia non patimur sacratissima vasa 
vel ornamenta venerabilium ecclesiarum aut alias possessiones apud 
paganos vel alias personas detineri; et lex quae nobis antea prolata est 
sat abundeque huiusmodi capitulo consultum fecit Alterius etiam 
nostrae constitutions* praerogativa, quam pro ecclesiasticis fecimus 
rebus et possessionibus, Africae quoque venerabiles ecclesias perpotiri 
censemus, et secundum eius tenorem licentiam eis damus res proprias et 
possessiones recuperandi a quacumque persona per provinciam oc-
cupatas, ut possint quicquid ad eas pertinens ablatum est vel fuerit ab 
iniquis detentatoribus vindicare. 

Curae autem erit tuae sublimitati, quatenus neque Arianis neque 
Donatistis nec Iudaeis nec aliis qui orthodoxam religionem minime 
colere noscuntur aliqua detur communio penitus ad ecclesiasticos ritus, 
sed omnimodo excludantur a sacris et templis* nefandi, et nulla eis licen-
tia concedatur penitus ordinare vel episcopos vel clericos aut baptizare 
quascumque personas et ad suum furorem trahere, quia huiusmodi sec-
tae non solum a nobis, sed etiam ab anterioribus legibus condemnatae 
sunt et a sceleratissimis nec non inquinatis coluntur hominibus. Omnes 
autem haereticos secundum leges nostras quas imposuimus publicis ac-
tibus amoveri, et nihil penitus publicum gerere concedantur haeretici nec 
aliquam administrationem quibuslibet subire ambitionibus, ne videantur 
haeretici constituti orthodoxis imperare, cum sufficit eis vivere, non 
etiam sibi aliquam auctoritatem vindicare et ex hac orthodoxos homines 
et dei omnipotentis rectissimos cultores quibusdam afficere detrimentis. 
Rebaptizatos autem militiam quidem habere nullo modo concedimus, 
paenitentiam autem eorum, si ad orthodoxam fidem mente purissima 
venire maluerint, non respuimus, sed damus eis licentiam hoc faciendi, 
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quia et deo omnipotenti nihil ita est acceptabile ut peccantium paeniten-
tia.* Iudaeis insuper denegamus servos habere Christianos, quod et 
legibus anterioribus* cavetur et nobis cordi est illibatum custodire, ut ne-
que servos orthodoxae religionis habeant neque, si forte catechumenos 
accipiant, eos audeant circumcidere. Sed neque synagogas eorum stare 
concedimus, sed ad ecclesiarum figuram eas volumus reformari.* Neque 
enim Iudaeos neque paganos neque Donatistas neque Arianos neque 
alios quoscumque haereticos vel speluncas* habere vel quaedam quasi 
ritu ecclesiastico facere patimur, cum hominibus impiis sacra peragenda 
permittere satis absurdum est 

Privilegia insuper sacrosanctae ecclesiae nostrae Carthaginis Iustinianae 
omnia condonamus quae metropolitanae civitates et earum antistites 
habere noscuntur, quae etiam Codici nostro in primo eius libro 
segregata sacrosanctis ecclesiis suum honorem praestare noscuntur: ut 
civitas quam nostri numinis cognomine decorandam esse perspeximus 
imperialibus etiam privilegiis exornata florescat. Confugas etiam, qui ad 
venerabiles ecclesias et earum fines convolare festinant et suae saluti 
prospicere, nulli penitus licere sacrilegis manibus ab his abstrahere, sed 
eos venerabilibus locis debita reverentia perpotiri, nisi tamen homicidae 
sint vel virginum raptores aut Christianae fidei violatores: illos etenim 
qui talia facinora committunt nullis esse dignos privilegiis quis non 
confiteatur? Cum non potest sacrosanct a ecclesia et homines iniquos 
adiuvare et hominibus laesis suum adiutorium praestare. Sin quid 
praeterea sacrosanctae ecclesiae saepe dictae nostrae Carthaginis 
Iustinianae vel aliis venerabilibus ecclesiis Africanae dioeceseos a 
quacumque persona pro suae salute animae oblatum est vel merit 
quocumque modo legitimo seu in possessionibus seu in aliis quibuslibet 
speciebus, et hoc apud easdem venerabiles ecclesias manere firme, nul-
lius iniquis manibus abstrahendum, cum homines qui tarn laudabiles 
tamque deo acceptabiles actus et pias facere oblationes deproperant 
satis et nos laudamus et dei caelestis remuneratur dementia. 
Haec igitur omnia quae ad honorem sacrosanctarum dedimus ec
clesiarum totius Africanae dioeceseos per praesentem piissimam et in 
perpetuum valituram legem, quam omnipotenti deo dedicandam esse 
perspeximus, sublimitas tua cognoscens firma illibataque custodire 
festinet et omnibus prout solitum est manifestare edictis ubique 
proponendis, ut nostra iussa summae pietatis rationem habentia ex omni 
parte inmutilata serventur; temeratoribus eorum poena decern librarum 
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95 auri subdendis, aliaque gravissima nostri numinis indignatione 
plectendis omnibus qui nostram dispositionem quocumque modo vel 
tempore violare temptaverint vel violare concesserint. 

DAT. KAL. AUG. CP. BELISARIO V.C. CONS.* 

ON THE AFRICAN CHURCH. 

THE SAME AUGUSTUS TO SALOMON,2 PRAEFECTUS PRAETORIO OF AFRICA 
Day and night we hasten to restore the venerable church of Justin
ian Carthage 3 and all the other sacrosanct churches of the African 
diocese through Imperial benefits, in order that they shall experi
ence our liberality on being reunited to our State after being torn 
from it by tyrants. Therefore, when Reparatus, 4 the most holy 
bishop of that same Justinian Carthage of ours, who is known to 
preside the council of the most holy churches of all Africa, prayed 
our Majesty, together with the other most reverent bishops of the 
same province, in his own letter transmitted by Theodorus, the 
religious dean and Responsalis 5 of the same venerable church of the 
city of Justinian Carthage, that the possessions of the churches of 
the entire African land which were taken from them in the time of 
tyranny and returned to them by our divinity in a pious disposition 
following the victories granted us against the Vandals by Heavenly 
Guardianship, with the exception of the payment of tributes fixed in 
every place, shall be firmly held by them according to the law which 
was already promulgated on this matter, we have decided to grant 
them their petitions with favourable and willing mind. We order, 
therefore, that your Sublimity shall take measures through its own 
orders, that the said possessions, with the exception—as said 
above—of the payment of tributes, shall be firmly held and without 
any contestation by the venerable churches of our Justinian Carth
age and by all the other cities of the African diocese, and that they 
shall not be taken away be anyone at all. If it shall be proved that 
other possessions, whether houses or church ornaments are held by 
some people, either Arians or pagans or any other persons, these 
possessions too should be taken away by force entirely and without 
any delay and assigned to sacrosanct churches of the orthodox faith, 
without giving those who hold these properties unlawfully too much 
time to use them, but, on the contrary, forcing them through a 
rejection of any machination, to restore them, for we do not suffer 
that the most sacred vessels or the ornaments of the venerable 
churches or other possessions be held by Pagans or by other per
sons; the law previously promulgated by us dealt with this matter 
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enough and more than enough. We order that the privilege which 
we have established in the other law 6 in favour of the ecclesiastical 
properties and possessions shall be entirely enjoyed by the vener
able churches of Africa too, and we give them permission—in accord
ance with that law—to recuperate their own properties and posses
sions, in order that they shall be able to vindicate back whatever 
property of theirs is taken or was taken by unlawful holders. It shall 
be the charge of your Sublimity that there shall be no participation 
at all of Arians, Donatists, Jews, or the others who are known not 
to observe the Orthodox religion in ecclesiastical rites; the impious 
shall be entirely excluded from ceremonies and temples, 7 and no 
permission at all shall be given them to ordain bishops or clerics, to 
baptize any one and drag them to their madness, for these sects 
have been condemned not only by us but also by previous laws, and 
they are upheld by the most impious and polluted people. Therefore 
all heretics, according to the laws which we had imposed, shall be 
removed from public activities, heretics shall not be allowed to ad
minister any public office neither shall they serve in any public 
administration out of any ambition, lest the heretics be seen to have 
been placed over the Orthodox to rule them, when it is enough for 
them that they stay alive, certainly they shall not demand any au
thority for themselves and afflict through it suffering on Orthodox 
people and on the most righteous worshippers of God Almighty. 
We do not allow in any way that rebaptized shall have any public 
office, yet we do not reject their repentance, if they shall choose to 
return to the Orthodox faith with the purest mind, and we give them 
permission to do this, for nothing is so acceptable to God Almighty 
himself as the penitence of the sinner. 8 We do not allow the Jews, 
furthermore, to have Christian slaves; for they have been warned of 
this in previous laws, 9 and it is our intention to observe it undimin
ished, that they shall not have slaves of the Orthodox religion, and 
if they happen to receive catechumens they shall not dare to circum
cise them. Yet we do not grant that their synagogues shall stand, but 
want them to be converted in form to churches. 1 0 We do not suffer 
the Jews, the pagans, the Donatists, the Arians, or all other heretics 
either to have caves 1 1 or perform as though in an ecclesiastical rite, 
for it is perfectly absurd to permit impious men to deal with sacred 
matters. Furthermore, we present our sacrosanct church of Justinian 
Carthage with all the privileges that the metropolitan cities and their 
bishops are known to possess, which, assembled in the first book of 
our Code, are known to confer their honour to the sacrosanct 
churches; so that the city which we have taken care to decorate with 
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the name of our Divinity shall blossom adorned also with Imperial 
privileges. No man shall be allowed to put sacrilegious hands on 
fugitives who hasten to escape to the venerable churches and their 
areas to find safety, and to take them out of them; they shall enjoy 
the reverence due to venerable places, unless they be murderers or 
rapists of virgins or violators of the Christian faith; who will not 
admit that those who commit such crimes are not worthy of any 
privilege? The sacrosanct church can not, surely, offer its help at the 
same time to iniquitous persons and to the victims. Apart from that, 
if anything was offered or shall be offered to our frequently men
tioned sacrosanct church of Justinian Carthage, or to the other ven
erable churches of the African diocese, by anyone for the salvation 
of his soul in any legal way, either in possessions or in any other 
form, it shall remain firmly in their possession and shall not be 
taken away by the iniquitous hands of anybody, for men who hasten 
to perform deeds so laudable and acceptable to God and offer pious 
offerings are sufficiently praised by us and shall be repaid by God's 
heavenly clemence. All these, therefore, that we granted in honour 
of the sacrosanct churches of the entire African diocese in this most 
pious and eternally valid law, which we have seen fit to dedicate to 
the Almighty God, once your Sublimity knows it, it shall hasten to 
observe firm and undiminished and to make it known to all as is 
customary in edicts proposed everywhere, in order that our com
mands, which derive from the utmost piety, shall be observed every
where in their entirety. Their violators shall be punished by a fine of 
ten gold pounds, and all who shall attempt to violate our order in 
any way or in any time, or permit that it be violated, shall be 
punished by a different and gravest indignation of our Divinity. 
GIVEN ON THE CALENDS OF AUGUST AT CONSTANTINOPLE, IN THE CONSU
LATE OF THE RENOWNED BELISARIUS.1 2 

NOTES 

1. Juster, II, p. 251. 
2. Salomon was Belisarius' chief-of-staff (domesticus) during the African 

campaign. After Belisarius' departure to Constantinople he combined in his hands 
the supreme military command in the African Prefecture (magisterium militum 
Africae) and the supreme civil authority as praefectus praetorio. He held these 
functions until 536, and again from 539 until his death in 544. See J. Durliat, 
"Magister militum—Στρατηλάτης dans l'Empire byzantin (VIe-VHe siecles)," BZ, 
LXXII (1979), pp. 306-320; Stein, II, pp. 320-328, 547-548. 
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3. Justinian Carthage: Carthage was designated as the capital of the Afri
can Prefecture when the African administration was reorganized (CJ 1:27, §11, 
from 13 April 534), but did not yet receive the title "Justinian." It acquired it 
between the date of that law and the present law. See AE, 1924, No . 60. 

4. Reparatus was elected to the See of Carthage in 535, following the death 
of Boniface, his predecessor, on that year. The council he presided over could not 
be dated, therefore, to a date prior to his election. Reparatus held the See until his 
process in 551 in Constantinople, when he was accused of adhering to the "Three 
Chapters" and eventually deposed. He died in exile on 7 January 563. 

5. The term 'Responsalis', and its Greek equivalent Άποκρισιαριός desig
nated the official charged with correspondence in the episcopal administration. He 
handled other business as well, such as the representation of the bishop in diplo
matic and other missions and the administration of the episcopal properties. 

6. Other law: CJ 1:2:21 from 529, which prohibited commerce in church 
vessels and regulated their restitution to churches and monasteries. 

7. Temples: a peculiar phrasing, for the general context indicates Orthodox 
churches and rites. Saumagne corrects 'nefandi' to 'nefandis', considers it to be an 
adjective of 'templis', and understands the entire clause as an order to expel the 
heretics from the "impious temples." This interpretation does not accord with the 
general context, nor is it based on any manuscript tradition. Furthermore, one can 
hardly accept the implied connection between the Arians, the Donatists, the Jews, 
and the other heretics on the one hand and the temples of the pagans on the other. 

8. Sinner: compare the following passage from Tertullian: 'Sic et paeniten-
tia demonstratur acceptabilis deo , quia vult earn quam mortem peccatoris'. "Thus it 
is demonstrated that repentance is acceptable to God, for He prefers it to the death 
of the sinner." See De Oratione, VII, ed. A . Reifferscheid & G. Wissowa, CSEL, 
XX:1 , 1890, p. 185. 

9. Previous laws: CJ 1:10:2, given between 527 and 534, and CJ 1:3:54, 
given in 534. 

10. Converted in form to churches: this phrasing alludes to the architectural 
changes made necessary by the conversion of synagogues to churches. Procopius 
reports that the Jews of the city of Boreon in Cyrene were forced by order of 
Justinian to convert to Christianity and their ancient "temple" was converted to a 
church. There can be little doubt that Procopius repeated, perhaps unconciously, 
the original Greek version of the present law: "Ιουστινιανός . . . τούτον δη τον 
νεών ές εκκλησίας μεθηρμόσατο σχημα'. "Justinian . . . converted their temple to 
the form of a church." See Περί κτισμάτων, VI:2, ed. I. Haury, Leipzig 1913, p. 
175. 

11. Caves: The synoptic Gospels (Matt. XXI: 13, Marc. XI: 17, and Luc. 
XIX:46) quote Jer. VII: 11 and designate the Temple as "Robbers' Cave" (σπηλαιον 
ληστών). This was the origin of the same pejorative appellation to synagogues custo
mary in Christian literature. See, for example, Johannes Chrysostomus, Κατά 
Ιουδαίων, VI:6, ed. B. de Montfaucon & G. R. L. von Sinner, PG, XLVIII, Cols. 
914-915. The term was gradually applied also to the meeting places and the churches 
of the heretics; the first instance of this use can be seen in the works of Cyril of 
Jerusalem; see Κατηχήσεις, VIIL26, PG XXXIII: 1048. Gregory the Great referred 
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to a "cave" of heretics converted into a church in Epistulae, 4:19, ed. P. Ewald & L. 
M. Hartmann, Monumenta Germaniae Historica, Epistolae, 1957, pp. 253-254. Jus
tinian referred in this term to an unauthorized church in Nov. 67:1 from 538. See G. 
J. M. Bartelink, "Σπήλαιον/spelunca in christlichen Texten als abwertende Bezeich-
nung eines religiosen Versammlungsortes," Glotta, XLVIII (1970), pp. 212-214. 

12. Given . . . Belisarius: 1 August 535. 
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63 
Alleviation of Sanctions on "Abominable Marriages" 

to the Jews of Tyre 
Justinian 

537 

This law, g iven by Just inian, was addressed to Florus , C o m e s of 
the Private Property . Its text has b e e n preserved in Greek only , 
wi thout the subscr ipt ion, in M s . L of the Collection of 168 Novels, 
and in an e p i t o m e by T h e o d o r u s H e r m o p o l i t a n u s in the sixth cen
tury. It was probably p r o m u l g a t e d s o m e t w o years after the prom
ulgat ion of N o v e l 12 o n 16 M a y 535 , for it granted e x e m p t i o n from 
pun i shments due to be i m p o s e d after a delay of t w o years fo l low
ing the promulgat ion of that law. 

N o v e l 12 prohib i ted "abominable marriages ," that is marriages 
within the forbidden grades of kinship and po lygamy, impos ing 
confiscation of property and dowry o n both husband and wife , 
expuls ion from publ ic office and banishment o n m e m b e r s of the 
high orders , and corporal pun i shments o n m e m b e r s of the low 
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orders. It exempted from punishment couples who annulled their 
marriages prior to their detection, and allowed two years to annul 
such marriages and pay the treasury a fine equivalent to one 
quarter of the property before the harsher punishments were ap
plied. Children born of such marriages could inherit from their 
parents in the absence of children born in legitimate marriages; a 
testator with children of both categories must leave a quarter of 
the inheritance to the treasury, three quarters of the rest to the 
legitimate heirs and one quarter of the rest to his children issued of 
"abominable marriages." 

Our law granted exemption from these punishments to two 
groups, the inhabitants of the village of Syndus and the Jews of 
Tyre. Each member of these communities would be able to 
maintain his marriage in future against a heavy payment, he 
would not be subjected to the statutory punishments, and his 
children were to be recognized as legitimate heirs. 

Justinian emphasized that this privilege must be seen as an 
exceptional favour rather than as an abrogation of the original 
law. Indeed, Novel 154—which was probably promulgated at 
about the same time—testified to the draconic vigour with which 
these prohibitions were applied in the provinces of Mesopotamia 
and Osroene. 

Novellae, No. 139, ed. Scholl & Kroll, pp. 700-701 

ΣΥΓΧΩΡΗΣΙΣ ΠΟΙΝΗΣ ΠΕΡΙ ΤΩΝ ΑΘΕΜΙΤΩΝ ΓΑΜΩΝ 

Έν ονόματι του δεσπότου Τησοΰ Χρίστου του θεοϋ ημών 
Αυτοκράτωρ Καίσαρ Φλάβιος Ιουστινιανός Φλώρφ* <κόμητι 
των θείων πριβάτων> 

5 <Προοίμιον> 
Άνήγαγεν ήμιν ή ση ένδοξότης τους από Σινδύος* της κώμης και 
τούς Εβραίους της <τών> Τυρίων γάμους αθέμιτους* συμβάλλοντας 
ύπό τήν θείαν ημών γενέσθαι διάταξιν,* και ουδέ την τετάρτην μοΐραν 
τής αυτών διδόναι περιουσίας κατά τά περί τούτου προστεταγμένα, 

ίο ήδη δέ καί τινας έξ αυτών τρίτης ηλικίας* καθεστάναι και παίδων εϊναι 
πατέρας, καί δια τούτο μετά δακρύων ίκετεΰσαι μή άν άναγκασθηναι 
νΰν άποπέμψαι τάς γαμετάς, άλλά καί Εχειν αύτάς καί τούς έξ αυτών 
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EXEMPTION FROM PUNISHMENT FOR ABOMINABLE MARRIAGES 
In the name of our Lord and God Jesus Christ, Emperor Caesar 
Flavius Justinian to Floras, 1 (Comes of the Divine Private Pro
perties) 
(Preamble) 
Your Excellency reported to us that the inhabitants of the village of 
Syndus 2 and the Hebrews of Tyre who have contracted abominable 
marriages 3 come under our Divine law, 4 yet they do not give the 
fourth part of their property according to what was ordained in this 
matter, and some of them have come already to the third age 5 and 
are fathers to children, and for this reason supplicated with tears 
that they shall not be forced now to send away their wives but that 
they shall keep them and have the children born to them—or those 
that shall be born—as their heirs, and that they shall not fear any 
punishment for this. 
Chapter 1. 
We ordain, therefore, that they shall give each ten gold pounds for 
this concession, on account of the above-mentioned reasons, and 

391 

γενομένους ή γενησομένους παϊδας διαδόχους αυτών καθεστάναι, και 
μηδεμίαν αυτούς εντεύθεν εύλαβεισθαι ποινήν. 

C A P U T ι 

Θεσπίζομεν τοίνυν υπέρ τής τοιαύτης συγχωρήσεως αυτούς δούναι 
άνά δέκα λίτρας χρυσίου δια τάς έμπροσθεν είρημένας αίτιας, αύτοις δέ 
καί μόνον συγχωρηθήναι και την μείζονα ποινήν, και έχειν αυτούς και 
τάς συνοικούσας καί τους εκείθεν τεχθέντας τε καί τεχθησομένους ώς 
είκός αύτοίς βιιους καί διαδόχους: ούκ είς παράδειγμα έτερων τούτο 
παρ" ημών θεσπισθέν, άλλ' είδότος έτερου παντός, ώς εΓ τι τοιούτον 
αίτήσειε, πρός τφ μηδενός τυγχάνειν τών αίτουμένων τήν τε ούσίαν 
αποβάλει καί πρός γε τάς είς τό σώμα ποινάς ύποστάς έξορίαν οίκήσει 
διηνεκή. Ουδείς δέ παρενοχλήσει τούς παρ' ημών άξιωθέντας Ιδικής 
φιλοτιμίας ουδέ γυναίκας αυτών ή παιδας δντας ή έσομένους ή 
περιουσίας, ούτε έκ ψήφου τού σού δικαστηρίου ούτε καθ* έτερον 
οίονδήποτε τρόπον. 

<Έπίλογος> 
Ή τοίνυν σή ένδοξότης τά παραστάντα ήμίν καί διά τούδε τού θείου 
δηλούμενα πραγματικού τίπου δύναμιν έχοντος καί ίδικής ημών 
φιλοτιμίας^ έργφ καί πέρατι παραδούναι σπευσάτω. 
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only they shall be exempted from the greater punishment, and keep 
their wives and the children born to them—or that probably shall be 
born in the future—as their sons and heirs. We do not ordain this as 
an example to others, but let all know that if anyone ask for a 
similar grant, not only shall he receive none of his requests but he 
shall also lose his property, be subjected to corporal punishments 
and live in an everlasting banishment. Let no one harass, therefore, 
those found worthy of our special generosity, or their wives and 
children, or their property, now and in the future, on force of a 
verdict given by your court or in any other way. 
(Epilogue) 
Your Excellency shall hasten, therefore, to put to execution and 
fulfillment these matters that seemed right to us and are promul
gated in this Divine Pragmatic law, which has the power of our 
special generosity. 

NOTES 

1. Florus was Comes of the Divine Private Property in the years 531-536. 
See Stein, II, p. 433. 

2. Syndus was a village mentioned by Evagrius as situated some twenty 
stades from Tyre. See Εκκλησιαστική ιστορία, IV:7, eds. Η. Valesius & W. Read
ing, PG, LXXXVI , Col. 2713. 

3. Abominable marriages: a clear definition of the term άθέμιτον γαμόν was 
given in Novel No . 12 from 535: 'άθέμιτον και εναντίον τη φύσει (όν ό νόμος 
incestov τε και nefariov και damnatov καλεϊ) . . . γάμον', "abominable and con
trary to nature marriage (which the law designates as incestuous, nefarious and 
damned)." 

4. Law: reference to Novel No. 12, given in 16 May 535. 
5. Third Age: the legislator distinguished four or five ages of human life, as 

we learn from CJ 1:52(53): 1 issued in 531, which prohibited the entry of decurions 
and Cohortalins to ecclesiastical orders, with the exception of those who entered 
monastic life while still in the ages of νηπία and έφηβον; likewise from the pre
amble to Novel No . 72 from 538, which stated that the first two ages are those of 
the νέοι and έφηβοι, and both are defined as ages of minority. The first age should 
be seen, therefore, as the age of 'pueritia' (infantia) until seven (or fourteen) years, 
followed by 'adulescentia', till the age of fourteen or twenty-five years. The third 
age was considered the age of full adulthood, from the age of twenty-five or 
forty-nine. Several age schemes are documented in our sources, but it is clear that 
the "Third Age" stretched beyond minority and well before old age; men of this 
age were older than twenty-five yet capable of begetting children. See also E. 
Eyben, "Die Einteilung des menschlichen Lebens im romischen Altertum," 
RhMus, N .F . , CXVI (1979), pp. 150-190. 
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BIBLIOGRAPHY 
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64 
On the Duty of Jews and Heretics to Serve in Curias and 

on the Validity of Their Testaments 
Justinian 

18 August 537 

This law, given by Justinian at Constantinople on 18 August 537, was 
addressed to Johannes of Cappadocia, Praefectus Praetorio of the 
East. Its text has been preserved in Greek in No. 45 of Collection of 
163 Novels, in a Latin translation in No. 52 of the Authenticum, in the 
Greek epitomes of Theodorus and Athanasius, and in No. 41 of the 
Latin epitome of Julian. The Latin translation is generally accurate, 
with very few deviations from the Greek original. 

Justinian stated that this law was given in reply to a request by 
Johannes, who had asked for the emperor's decision on the ques
tion of whether the Jews and the heretics were obligated to serve 
in the curias, as well as on the question of whether testimonies of 
Jews and heretics against Orthodox were acceptable in trials in 
which the State preferred charges against Orthodox for avoiding 
their curial duty. Justinian emphasized that Jews and heretics were 
to serve in the curias and fulfill certain duties without enjoying the 
honours and the privileges that pertain to them. He repeated the 
prohibition issued on 28 July 531 on accepting testimonies of Jews 
and heretics against Orthodox, declaring them to be acceptable 
only when they are in favour of Orthodox litigants. In the present 
law he applied this rule to trials between the State and Orthodox 
individuals, and concluded that Jews and heretics are to be ac
cepted as witnesses when they give evidence for the State. He does 
not seem to have realized that they gave evidence, in such cases, 
against Orthodox litigants. Justinian emphasized, once again, that 
Jews and heretics were acceptable witnesses in trials between Jews 
and between heretics. 
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Novellae, No. 4 5 , ed. Scholl & Kroll, pp. 277-279 

ΠΕΡΙ TOY ΜΗ ΕΛΕΥΘΕΡΩΘΗΝΑΙ ΒΟΥΛΕΥΤΙΚΗ! ΤΥΧΗΣ 
ΙΟΥΔΑΊΟΥς TE ΚΑΙ ςΑΜΑΡΕΙΤΑΖ Η ΑΙΡΕΤΙΚΟΎς 
ΠΡΟΦΑΣΕΙ ΤΗΣ ΑΥΤΩΝ ΘΡΗΣΚΕΙΑΣ, ΑΛΛΑ ΤΟΙΣ ΜΕΝ 
ΒΟΥΛΕΥΤΙΚΟΙΣ ΛΕΙΤΟΥΡΓΗΜΑΣΙΝ ΥΠΟΚΕΙΣΘΑΙ, ΤΩΝ ΔΕ 
ΠΡΟΝΟΜΙΩΝ ΑΥΤΩΝ ΜΗ ΑΠΟΛΑΥΕΙΝ. ΔΥΝΑΣΘΑΙ ΔΕ 
ΑΥΤΟΥΣ ΚΑΤΑ ΟΡΘΟΔΟΞΩΝ ΩΣ ΥΠΟΚΕΙΜΕΝΩΝ 
ΒΟΥΛΕΥΤΙΚΗΙ ΤΥΧΗΙ ΜΑΡΤΥΡΕΙΝ, ΟΙΑ ΔΗ ΚΑΙ ΥΠΕΡ 
ΟΡΘΟΔΟΞΟΥ ΤΗΣ ΠΟΛΙΤΕΙΑΣ ΚΑΛΩΣ ΜΑΡΤΥΡΟΥΝΤΑΣ. 

Ό αυτός βασιλεύς Ιωάννη έπάρχω πραιτωρίων τό β', άπό 
υπάτων και πατρικία) 
<Προοίμιον> 
'Ρήμά τι πρός ημάς έναγχος ή ση μεμήνυκεν υπεροχή, τινάς έν τοις 
βουλευταΐς είναι Ιουδαίους τυχόν ή Σαμαρείτας ή Μοντανιστάς ή 
άλλως καταπτύστους ανθρώπους, οϋς ούπω και νυν ή όρθή και 
άμώμητος ημών κατέλαμψε πίστις, άλλ' έν σκότει κάθηνται,* ταις 
ψυχαις τών αληθών ούκ αίσθόμενοι μυστηρίων και έπειδήπερ 
αίρετικούς μισοϋμεν, οίονται κατά ταύτην τήν πρόφασιν ελεύθεροι 
βουλευτικών είναι λειτουργημάτων και ώς προσήκει τά περί τούτων 
διακριθήναι. Ήμεϊς τοίνυν έθαυμάσαμεν,* εϊπερ ή σύνεσίς τε και 
όξύτης ή σή τούς τοιούτους αυτών ύπέμεινε λόγους, άλλά μή 
παραχρήμα τούς τά τοιαύτα λέγοντας διέσπασεν. Εί γάρ άνθρωποι 
τινές είσιν οΓπερ οίονται διά τής εις έσχατον ατοπίας εκείνων άξιοΰσθαι 
τών γερών, άπερ μόνοις τοις μεγίστοις άξιώμασιν έφυλάξαμεν, τις ούκ 
άν αυτών μισήσειε τήν αθλιότητα τε και άνοιαν; "Ωστε βουλευέτωσαν 
μέν οί τοιούτοι πάντες και μάλα οιμώζοντες και ταΐς βουλευτικαις 
ύποκείσθωσαν λειτουργίαις, ώσπερ και ταϊς ταξεωτικαΐς* καθά πρώην 
νενομοθέτηται,* και μηδεμία θρησκεία τής τοιαύτης αυτούς έξαιρείτω 
τύχης (τούτο γάρ ούτε τών παλαιών τινι νόμων ούτε τών νέων είρηται), 
ανάξιοι μέντοι βουλευτικής άπάσης έστωσαν τιμής. Και έπειδήπερ οί 
νόμοι πολλά διδόασι τοις βουλευταίς προνόμια, περί τε τό μή 
τύπτεσθαι περί τε τό μή παρίστασθαι* μηδέ εις έτέραν άγεσθαι χώραν 
και έτερα μυρία, τούτων άπολαυέτωσαν μηδενός· άλλ' εΐ τι μέν 
γέγραπται περί βουλευτών ού χαριζόμενον αύτοϊς προνόμιον, τούτο 
και έπ' αύτοϊς κρατεί τω, και πληρούτωσαν σωματικός τε και 
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395 

χρηματικός λειτουργίας, και μηδείς τούτων αυτούς έξαρπαζέτω νόμος, 
τιμής δέ άπολαυέτωσαν μηδεμιάς, άλλ' έστωσαν έν ατιμία την τύχην, 
έν οία καί τήν ψυχήν έβουλήθησαν είναι. Ούτω τοίνυν αύτόϊς τό περί 
τούτου διάθες. 

C A P U T I 

Κάκεινο μέντοι γε προσήγγειλας ήμίν άξιον ζητήσεως σοι γενόμενον. 
Επειδή γαρ τούς αίρετικούς μαρτυρεΐν εΐρξαμεν έφ' ών ορθόδοξοι 
πρός αλλήλους δικάζονται, δίδοντες αύτοις κατά τήν ήμετέραν διάτα-
ξιν,* εί μεν έν άλλήλοις φύροιντό τε εκείνοι καί δικάζοιντο καί 
έκάτερος αίρετικός εΤη δ τε ενάγων δ τε εναγόμενος, δύνασθαι μαρ
τυρεϊν, αξίων άλλήλοις δντων καί των δικαζομένων καί των μαρ-
τυρούντων· εί δέ αύθις αίρετικός τε εΐη καί ορθόδοξος, κατά μέν 
αίρετικών καί σφόδρα δύνασθαι μαρτυρείν υπέρ ορθοδόξων, κατά δέ 
ορθοδόξων ούκ έτι· ορθοδόξων δέ δντων των δικαζομένων μηδεμίαν 
είναι παντελώς πάροδον αύτοΐς είς μαρτυρίαν· έδίδαξας τοίνυν ημάς, 
ώς τίνες ορθόδοξοι καθεστώτες αρνούνται βουλευτικής είναι τύχης, 
καί ανάγκη παρελθεϊν είς μαρτυρίαν τούς έκ τού γένους συνημμένους 
αύτοϊς ή καί Αλλως πως επισταμένους αυτών τήν τύχην· καί έπειδήπερ 
ό νόμος εΓργει τάς έπ' όρθοδόξοις μαρτυρίας τών αίρετικών, διά τούτο 
τούς δικαστάς όκνείν ταύτας προσίεσθαι. Καίτοι γε μάταιο ν δεδοίκασι 
δέος οί τάς τοιαύτας παραιτούμενοι δέχεσθαι μαρτυρίας. Πρώτον μέν 
γάρ υπέρ ορθοδόξων γίνονται, τούτο δέ οί νόμοι πράττειν τούς 
αίρετικούς ού κωλύουσιν· έπειτα εί τούς δντας βουλευτάς είτα πρός 
τήν τύχην άνανεύοντας έλκει τις είς βουλή ν καί τούς αίρετικούς είς 
μαρτυρίαν καλεί, πώς ού τούτο υπέρ της ημετέρας πράττει πολιτείας; 
ώστε είναι τήν μέν πολιτείαν τήν δικαζομένην όρθοδοξούσαν, καί 
μάλιστα έξ ούπερ ήμας αυτής δέδωκεν ό θεός βασιλεύειν, τούς δέ υπέρ 
τούτου μαρτυροΰντας υπέρ ορθοδόξων ποιεϊσθαι μαρτυρίαν. Τό γάρ 
πολίτευμα τό ήμέτερον ορθόν τέ έστι καί ήδη μεστό ν τής ορθοδόξου 
πίστεως, πάσης αίρέσεως άλλης είκότως μεμισημένης. 

<Έπίλογος> 
Καί τούτο τοίνυν ή σή υπεροχή παραφυλαττέτω τόν τε ήμέτερον 
γινώσκουσα νούν καί τό τή πολιτεία συμφέρον μνηστεύουσα καί 
επισταμένη διά πάντων, ως έκεΐνα ήμιν καί πράττειν καί νομοθετέιν 
διεσπούδασται όπόσα τήν ήμετέραν ωφελεί πολιτείαν. 
DAT. XV. Κ. SEPT. C P . POST C O N S . BELISARII V. C. A N N O I I . · 
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That Jews, Samaritans and Heretics shall not be freed from the 
Curial Order on pretext of their superstition; not only shall they be 
subjected to the Curial Liturgies, they shall also not enjoy their 
privileges. They can, however, testify against Orthodox bound to 
serve in the Curias, because they testify appropriately in favour of 
the Orthodox State. 
THE SAME AUGUSTUS TO JOHANNES, PRAEFECTUS PRAETORIO FOR THE 
SECOND TIME, CONSULAR AND PATRICIAN 
(Preamble) 
Your Eminence sent us word lately, that some among the decurions 
happen to be Jews, or Samaritans, or Montanists, or men abomi
nable in another manner, whom our right and unblemished faith has 
not enlightened even now, but they sit 1 in darkness and do not 
perceive in their souls the true mysteries; and because we hate 
heretics they think that on this pretext they are free from the curial 
liturgies; and that it is proper that these matters concerning them 
should be resolved. We were, however, amazed, 2 how—if indeed— 
could your sharp mind and quick comprehension bear such words of 
these men, how it did not immediately tear them to pieces when 
they uttered these words. If there are such men who think that their 
extreme wickedness entitles them to the privileges which we have 
reserved solely to the highest ranks, who will not hate their wretch
edness and folly? Therefore all such as these shall serve as decurions 
even if they bitterly wail, and be burdened with the curial liturgies, 
just as they shall be burdened with the liturgies of the Taxeotae, 3 

conforming to previous legislation, 4 and no superstition shall dis
charge them from this order (for this is neither said in the old laws, 
nor in the new), while they shall be unworthy of any curial honour. 
And since the laws grant decurions such privileges, that they shall 
not be beaten, produced in court, 5 carried off to another place, and 
numerous others, they shall enjoy none of these. Furthermore, if 
anything was ordained concerning decurions that does not confer on 
them any privilege, it shall apply to them as well, and they shall 
perform personal as well as property liturgies, and no law shall free 
them from these, while they shall not enjoy any honour but through 
their order remain in that dishonour in which they also desired their 
souls to be. In this way, therefore, order this matter in regard to 
them. 
Chapter 1. 
You have also reported to us this matter that occurred to you to be 
worthy of investigation. Since we have excluded heretics from testi
fying when Orthodox plead their cases one against another, but 
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granted them, according to our law, 6 that they could testify if they 
shall mix together and litigate, and both shall be heretics, the ac
cuser and the accused, being worthy of one another, litigants as well 
as witnesses. But, then again, if one shall be heretic and the other 
Orthodox, while they can certainly testify against heretics in favour 
of the Orthodox, they cannot testify against Orthodox; when it is 
Orthodox who litigate, they shall have no opening at all to testify. 
You informed us, therefore, that some Orthodox deny being of the 
curial order, and that it is necessary that those related to them by 
family ties or who know their order in any other way come to 
testify; and since the law prohibits testimonies of heretics against 
Orthodox, the judges hesitate for this reason to admit these testimo
nies. Surely they fear a foolish fear who avoid accepting such testi
monies. Firstly, because they are made in favour of Orthodox, and 
the law does not prevent heretics from performing it. Secondly, if a 
man drags to the curia those who are decurions but deny their order 
and he summons heretics to testify, does he not do it for the State? 
And as the State, which is party to the trial, is Orthodox, and for 
this reason mainly God granted us to rule it, so those who testify for 
it testify for Orthodox. For our State is righteous and already full of 
the Orthodox faith, and by nature loathing all foreign heresy. 
Epilogue. 
Your Eminence shall carefully observe this too, once it has known 
our mind and dedicated itself to the profit of the State, and shall be 
helpful in all matters that are to be zealously done and legislated by 
us, as being of profit to our State. 
GIVEN ON THE FIFTEENTH DAY BEFORE THE CALENDS OF SEPTEMBER, AT 
CONSTANTINOPLE, IN THE SECOND YEAR AFTER THE CONSULATE OF THE 
RENOWNED BELISARIUS.7 

NOTES 
1. Sit: paraphrase of the LXX translation to Ps. cvi:10: Μαθημένους έν 

σκότει και σκιςχ θανάτου' or to Is. xlii:7: 'έξαγαγεϊν . . . 'έξ οίκου φυλακής 
καθήμενους έν σκότει', or to Luc. i:79: 'έπιφαναι τοις έν σκότει και σκιςχ θανάτου 
καθημένοις'. 

2. Amazed: Stein detected in this phrase Justinian's displeasure with Jo
hannes' unchristian beliefs. See Stein, II, p. 435. 

3. Taxeotae: the Latin version employed here the term 'officialibus', al
though the correct translation of the Greek term ταξεώτης is either 'Apparitor' or 
'Cohortalinus'. These low-grade officials were occupied mainly in executive duties, 
guard-duties, and other occupations defined by Justinian in CJ 1:3:52(53) from 
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531—in a definition comprising both the offices of the Taxeotes and the decurion— 
as duties concerned with compulsion and contact with criminals. On the office of 
the 'officialis' see Sperber, pp. 6 0 - 6 1 . 

4. Legislation: see above, No . 56. 
5. Court: Justinian referred here to the privilege defined in Codex Justinia-

nus as follows: 'Curiales ultra terminos propriae civitatis non iubeantur a modera-
toribus provinciarum sui exhibere praesentiam'. "The decurions shall not be 
ordered by the governors of the provinces to present themselves outside the limits 
of their own city" (C7 10:32:25 = CTh 12:1:60). Julian's epitome omitted this 
privilege. 

6. Law: the law from 28 July 531 (see above, No . 60). 
7. Given . . . Belisarius: 18 August 537. The designation of the month fol

lows Ms. Μ of the Collection of 168 Novels. Julian, Athanasius, and the Authenti-
cum have dating clauses from which the number X V was omitted; they date it, 
consequently, to 1 September. 

BIBLIOGRAPHY 
Juster, II, pp. 123-124, 261; Browe, p. 129; Seyberlich, pp. 74-75; Avi-

Yonah, p. 248; Rabello, "Tribute," p. 245. 

65 
Interdiction on Alienation of Churches to Jews and on the 

Construction of New Synagogues 
A Paragraph in a Law of Justinian 

18 March 545 

This law, given by Justinian at Constantinople on 18 March 545, 
was addressed to Petrus Barsymes, Praefectus Praetorio of the 
East. It belonged to a group of laws passed in the 40s, which were 
designed to strengthen Orthodox Christianity. Justinian's severe 
illness at the age of sixty and his recuperation made him resolved 
to propitiate God by legislation of this type (see Honore, p. 21). 
Paragraph 14, which dealt with the Jews, has been preserved in its 
Greek version in the Collection of 168 Novels, in the Basilica and 
in the epitomes of Theodorus and Athanasius. Its Latin translation 
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has been preserved in the Authenticum and in the epitome of 
Julian. 

The complete law dealt with a great variety of problems relating 
to the possession of ecclesiastical properties. Paragraph 14 contains 
a prohibition on the transfer of properties which included churches 
to Jews, Samaritans, pagans, and heretics, and reiterates the prohi
bition on the construction of new synagogues. This paragraph was 
quoted in the Nomocanon in 14 Chapters, according to the Basil
ica's version. The Latin translation of the Authenticum is on the 
whole an accurate rendering of the Greek original. 

Novellae, No. 131, ed. Scholl & Kroll, pp. 654-664 

ΠΕΡΙ ΕΚΚΛΗΣΙΑΣΤΙΚΩΝ ΚΑΝΟΝΩΝ ΚΑΙ ΠΡΟΝΟΜΙΩΝ 

Ό αυτός βασιλεύς Πέτρω* τω ένδοξοτάτω έπάρχω πραιτωρίων 

<Προοίμιον> 
Περί των εκκλησιαστικών κανόνων και προνομίων και άλλων 

5 κεφαλαίων είς τάς άγιωτάτας εκκλησίας και τούς λοιπούς σεβάσμιους 
οίκους όρώντων τον παρόντα νόμον προφέρομεν. 

CAPUT X I V 

Κελεύομεν δέ μηδένα αίρετικόν μήτε κατά μίσθωσιν μήτε κατ' 
ίο έμφύτευσιν* μήτε κατά άγορασίαν ή δλλω οίωδήποτε τρόπω πράγματα 

ακίνητα λαμβάνειν άφ' οίασδήποτε άγιωτάτης εκκλησίας ή άλλου 
σεβασμίου τόπου. ΕΙ δέ τι τοιούτον άμαρτηθείη, ό μέν αίρετικός εΐ τι 
υπέρ ταύτης της αίτιας παράσχοι τούτο απολέσει, τά δέ τοιαύτα 
πράγματα τφ σεβασμίω τόπφ άφ' ού και εδόθησαν έκδικείσθωσαν, ό δέ 

15 διοικητής τού οίκου ό τά αυτά πράγματα τω αίρετικω δεδωκώς πάσης 
άποκινείσθω διοικήσεως και είς μοναστήριον έμβαλλέσθω, και έπί ένα 
ένιαυτόν της αγίας κοινωνίας χωριζέσθω,* δστις αίρετικοις 
Χριστιανούς προδέδωκεν. ΕΙ δέ ορθόδοξος κτησιν έχων, έν TJ έστιν 
αγία εκκλησία, εκποιήσει ή καταλείψει ή κατ' έμφύτευσιν ή μίσθωσιν ή 

20 κατά οίανδήποτε διοίκησιν ταύτην δέδωκεν Ίουδαίω ή Σαμαρείτη ή 
"Ελληνι ή Μοντανιστη ή Άρειανώ ή άλλω αίρετικω, ή άγιωτάτη 
εκκλησία της αύτης κώμης τήν τούτων δεσποτείαν έκδικείτω. ΕΙ δέ τις 
τών αίρετικών, οϊς συναριθμούμεν και τούς Νεστοριανούς και τούς 
Ακέφαλους* και τούς Εύτυχιανιστάς,* τολμήσει σπήλαιον* της Ιδίας 
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απιστίας οίκοδομήσαι ή Ιουδαίοι νέαν συναγωγήν κατασκευάσαι, ή 
των τόπων ανία εκκλησία τάς οίκοδομάς τη ίδία δεσποτεία έκδικείτω. 
Εί δέ τις κατ* έμφύτευσιν ή μίσθωσιν ή έτέραν οίανδήποτε διοίκησιν 
τήν Ιδίαν δέδωκε κτησιν τω τοιούτω προσώπω, εί μέν έγίνωσκεν ό 
δεσπότης της κτήσεως, δτι αίρετικω ταύτην κατεπίστευσεν, πάσας τάς 
προσόδους εκείνου του χρόνου του περιεχομένου τω συναλλάγματα 
τήν έκκλλησίαν της πόλεως ύφ' fjv ή κτησις διάκειται έκδικειν εί δέ 
ήγνόει ό δεσπότης της κτήσεως, δτι αίρετικός ην ό ταύτην 
εμπιστευθείς, αυτόν μέν τον δεσπότην δια τήν δγνοιαν άζήμιον 
φυλαχθηναι, τόν δέ αίρετικόν έν έκατέρω θέματι και έκβληθηναι των 
κτήσεων και τήν ουσία ν αυτού τω δημοσίω προσκυρωθηναι. 

< Επίλογος* > 
"Ατινα τοίνυν δια τού παρόντος νόμου είς τό διηνεκές ίσχύσοντος ή 
ημετέρα έθέσπισε γαληνότης, ή σή υπεροχή ίδίκτων κατά τό σύνηθες 
κατά τήν βασιλίδα ταύτην πόλιν προτιθεμένων είς τήν απάντων γνώσιν 
έλθειν σπευσάτω. Ήμεις γάρ προνοήσομεν, δπως άνευ πάσης της τών 
υποτελών ζημίας και έν ταις έπαρχίαις φανερωθείη. 
D A T . X V . K A L . A P R I L . C P . I M P . D N . I U S T I N I A N I PP . A U G . A N N O XVIII . P O S T 

C O N S . B A S I L I I V C . A N N O IV. I N D . VIII.* 

ON THE ECCLESIASTICAL CANONS AND PRIVILEGES. 
THE SAME AUGUSTUS TO PETRUS, 1 THE MOST ILLUSTRIOUS PRAEFECTUS 
PRAETORIO. 
(Prologue) 
We promulgate the present law about the ecclesiastical canons and 
privileges and other matters concerning the holiest churches and the 
other venerable houses. 

Chapter XIV. 
We order that no heretic shall receive real estate from any holiest 
church or another venerable place in rent, emphyteusis 2 or purchase or 
in any other way. And if such a sin shall be committed, the heretic shall 
lose what he shall pay for this, and such properties shall be vindicated 
to the venerable place out of which they were originally given, while 
the property manager of that house who gave this property to the 
heretic shall be removed from all property management, thrown into a 
monastery and excluded from the holy communion 3 for one year, as 
one who had surrendered Christians to heretics. 
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If an Orthodox who possesses a property with a church in it shall 
alienate it forever, or give it in an emphyteusis, or in a lease, or in 
any other way of management to a Jew, Samaritan, pagan, Montan-
ist, Arian, or another heretic, the holiest church of that village shall 
vindicate the ownership of this property. If anyone of the heretics, 
among whom we include also the Nestorians, Acephalians, 4 and 
Eutychianists, 5 shall dare to build a cave 6 of his impiety, or if the 
Jews shall dare build a new synagogue, the holy church of the place 
shall vindicate the buildings to its ownership. If a man gave his 
property in emphyteusis or in lease or in any other way of adminis
tration to such a person, and if he knew that he transfers it to a 
heretic, the church of the town which has jurisdiction over the pro
perty shall vindicate all the revenues accrued during the duration of 
the agreement. If the owner did not know that the person receiving 
this property was heretic, the owner shall be exempt from punish
ment by reason of his ignorance, while the heretic shall be excluded 
from the property, and his own property shall be confiscated to the 
treasury, in both cases. 

(Epilogue) 7 

What Our Serenity declared in the present law, which will be valid 
in eternity, Your Eminence shall hasten to bring to the knowledge 
of all in edicts published in the usual way in this royal city. We shall 
take care that it shall be published also in the provinces, without 
imposing any burden on the subjects. 
GIVEN ON THE FIFTEENTH DAY BEFORE THE CALENDS OF APRIL AT CON
STANTINOPLE, IN THE EIGHTEENTH YEAR OF OUR MASTER JUSTINIAN, 
AUGUSTUS FOREVER, IN THE FOURTH YEAR AFTER THE CONSULATE OF 
THE ILLUSTRIOUS BASILIUS, IN THE EIGHTH INDICTION.8 

NOTES 
1. Petrus Barsymes served as Praefectus Praetorio of the East from the 

beginning of 543 until the middle of 546. See Stein, II, p. 784. In the sixth century 
the title ενδοξότατος was equivalent to the Latin title 'clarissimus'. See ΛΕ, 1973, 
No . 542. 

2. The legal form of emphyteutic agreements was defined in detail by Justin
ian in CJ 4:66:2-4, given between 529 and 531 or 534. See Y. Sorek, "Hellenistic-
Roman Land Tenancy System as Reflected in Talmudic Literature," Zion, XXXIX 
(1974), pp. 217-223 (in Hebrew). 

3. Communion: excommunication from sacraments. 
4. The Acephalians were those Euthychianists, mostly monks, who seceded 
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in 482 from Petrus Mongus, the Monophysite Patriarch of Alexandria, following his 
attempt to reach a compromise on the Creed with Acacius of Constantinople. 

5. Eutychianists: A Monophysite heresy, called after Eutyches, one of the 
leading figures in Byzantine monasticism and clergy in the middle of the fifth 
century. He and his teaching were officially condemned for heresy in the Council of 
Constantinople of 448 and in the Council of Chalcedon of 451. After the Council of 
Chalcedon his name was linked, unjustly, with various Monophysite ideas and 
tendencies. 

6. Cave: see above, No . 62, n. 11. 
7. This epilogue is characteristic of a group of laws legislated in the years 

542-545, whose addressees, mainly praefecti praetorio, were ordered to promul
gate them at Constantinople only, and sometimes even ordered not to promulgate 
them at all. The emperor took upon himself to promulgate the laws in the pro
vinces, shouldering the expenses involved. This policy was changed in 548, when 
that duty was reimposed on the addressees. ΗοηοΓέ suggests that the change in 
policy was due to the appointment of a new quaestor after the disappearance of 
Tribonian in December 542, perhaps Junilius, who held this office till August 548. 
See Honore, pp. 129, 237-240. 

8. Given . . . Indiction: 18 March 545. 

BIBLIOGRAPHY 
Juster, I, pp. 66, 238; II, p. 472; Browe, p. 128; Seyberlich, p. 73; Kaser, 

RPR, II, p. 268; Avi-Yonah, p. 249; Honore, pp. 21, 129. 

66 
Permission to Use All Languages in Synagogue, and 

Prohibition of Sadducean Opinions and of the Mishna 
Justinian 

8 February 553 

This law, given by Justinian at Constantinople on 8 February 553, 
was addressed to Areobindus, Praefectus Praetorio of the East. It 
was drafted by the Quaestor Constantine (see Honore, pp. 240-
242). Its Greek text has been preserved in the Collection of 168 
Novels, the Basilica, and in the epitomes of Theodorus and Atha-
nasius. A very corrupt Latin translation which misses the final part 
of the text has been preserved in the Authenticum. The legislator 
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claimed that he was asked to take action because of serious dis
putes between Jews concerning the use of languages in the synago-
gal worship, whether Hebrew alone was to be used or Greek as 
well. Our law enunciated the following measures: 

(A) Entire freedom to choose any language for liturgical use. 
(B) Synagogal reading in Greek must be made either from the 

Septuagint or from Akilas' translation. 
(C) The Jewish authorities were forbbiden to act in defiance of 

the principle of the freedom of language under threat of corporal 
and pecuniary punishment. 

(D) Prohibition of the Mishna. 
(E) Prohibiton of Sadducean opinions concerning the Resurrec

tion, the Last Judgment and the Creation of Angels. 
(F) Imposition of corporal punishments, property confiscation 

and banishment on those convicted for breaking this law. 
This general law testifies to the tensions generated within the 

Jewish communities concerning the use of other languages than 
Hebrew in the synagogal office. Although it does not distinguish 
clearly between the principal language used in reading the portion 
of the Scriptures and the secondary language used in translating 
the portion, in its Greek version it seems to indicate that those 
who advocated the use of Greek in addition to Hebrew were op
posed by partisans of Hebrew as an exclusive liturgical language. 
The Latin text, on the other hand, seems to suggest—particularly 
in its rubric—that the use of languages other than Hebrew was 
already a well-established tradition. This is supported by the ha-
lachic sources as well. In the present state of our knowledge, 
therefore, we are not in position to determine categorically 
whether the disputes that occasioned Justinian's intervention 
centered on the exclusivity of Hebrew or of Greek, or on the right 
to use other languages in addition to Hebrew. 1 It is equally doubt
ful who initiated this controversy. Juster suggested that it was the 
advocates of the use of Greek, who attempted to replace Hebrew 
by Greek as liturgical language, while Colorni attributed the initia
tive to the promoters of Hebrew, whose demands to abolish Greek 
as liturgical language form one element in the Hebrew "National" 
Revival of the sixth century. 

Justinian exploited the occasion in order to intervene and direct 
the Jews towards a Biblical exegesis that accorded with the Chris-
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tian tradition. This idea inspired his demand that the Scriptures 
should be understood by the whole community, his preference of 
the Septuagint as obligatory text for the Greek reading, and his 
prohibition of "Sadducean opinions" which contradicted the major 
tenets of Christian dogma. The same motivation inspired his inter
diction of the Mishna, which he condemned, in accord with the 
well-known patristic usage, as an entirely human tradition, devoid 
of any Divine inspiration, origin or authority, and contrary to 
Christian faith. This interdiction may have been occasioned by the 
specific context of the synagogue's worship, for preachers and 
commentators in the synagogues used to refer to post-Biblical 
themes and quotations with the words "The Sages have taught" 
( p m ΉΓΙ , Π ^ Π UU/). The interdiction of the Mishna in its pre
sent formulation, however, does not apply to the use of the 
Mishna in the context of the synagogue only, and should be seen 
as a total interdiction of the δευτέρωσις (secunda editio). 

Latin is specifically mentioned among the languages permitted 
for use in synagogues, and Justinian designated it as "our ancestral 
language," another instance of his oft-repeated claim to Roman 
ancestry. See also Novels 7 and 15 from 535, Schol-Kroll edition, 
pp. 52, 109. 

Several Jewish sources testify to the practical application of this 
law, mainly in Palestine. R. Yehudai Gaon refers to various prohi
bitions imposed by the Byzantine authorities in Palestine on the 
study of the Torah and on preaching in synagogue. These prohibi
tions are commonly seen as the direct cause of the evolution of 
several poetical genres, such as the Krova and the Yotzer. A later 
Western Rabbinical authority adds to this Gaonic source the fol
lowing comment: "And we have also heard that the wicked gov
ernment decreed that they shall not read the Torah and shall not 
translate, and that the sages of that generation decided that the 
entire Psalm ΓΓ)¥ DTO *py> (Ps. XX) should be read, and to say 
ΠΤ ΠΤ ΚΊρΐ (Is. VI:3) and ΓΤΠ OKU/m (Ez. 111:12) ( = Kedu-
shd) and to translate them." 2 

A. Dotan proposed to read the Ein-Geddi synagogue mosaic 
inscription in the light of the present law, as a threat to those 
members of the community who shall reveal to the authorities the 
"secret of the reading," i.e., the practice of the local community in 
reading the Torah. This suggestion implies reading there ΓΡΉρΐ 
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instead of Π Π Ί ρ Ί , a substantial correct ion that has b e e n categori
cally re jected by D . Barag . 

W e have n o reason to be l i eve that the law was appl ied in the 
Byzant ine W e s t . T h e Ahimaaz Scroll, in effect , testifies to the 
practice of the c o m m u n i t i e s in the diaspora of having a Sabbath 
reading and preaching in H e b r e w a c c o m p a n i e d by translations in 
G r e e k , which was the bet ter k n o w n l a n g u a g e . 3 

Novellae, No. 146, ed. Scholl & Kroll, pp. 714-718 

ΠΕΡΙ ΕΒΡΑΙΩΝ 

Ό αυτός βασιλεύς Άρεοβίνδω* τω ένδοξοτάτω έπάρχω 
πραιτωρίων 

<Προοίμιον> 
5 Έχρήν μέν Εβραίους των ιερών άκούοντας βιβλίων μή ψιλοις 

προστετηκέναι τοις γράμμασιν, άλλα προς τάς έναποκειμένας αύτοις 
προφητείας όραν, δί ών τον μέγαν θεόν και σωτήρα του των ανθρώπων 
γένους Ίησοΰν τον Χριστόν καταγγέλλουσι· πλην άλλ* εί και άλόγοις 
σφάς αυτούς έρμηνείαις έπιδιδόντες της ορθής άχρι και νυν ά-

ιο ποπεπλάνηνται δόξης, δμως άμφισβητείν προς αλλήλους μαθόντες αυ
τούς ούκ έκαρτερήσαμεν άκριτον αύτοΐς καταλιπείν ταραχή ν. ΔΓ 
αυτών γαρ τών προσενηνεγμένων ήμίν προσελεύσεων* έμάθομεν, ως 
οί μέν μόνης έχονται τής έβραΐδος φωνής καί αύτη κεχρήσθαι περί τήν 
τών ίερών βιβλίων άνάγνωσιν βούλονται, οί δέ καί τήν ελληνίδα 

15 παραλαμβάνειν άξιοϋσι, καί πολύν ήδη χρόνο ν υπέρ τούτου προς σφάς 
αυτούς στασιάζουσιν. Ημείς τοίνυν τά περί τούτου μαθόντες καλλίους 
έκρίναμεν είναι τούς καί τήν ελληνίδα φωνήν προς τήν τών Ιερών 
βιβλίων άνάγνωσιν παραλαμβάνειν έθέλοντας, καί φωνήν πάσαν 
απλώς ήν ό τόπος έπιτηδειοτέραν καί μάλλον γνώριμον τοις 

20 άκούουσιν είναι ποιεί. 

C A P U T I 

Θεσπίζομεν τοίνυν, άδειαν είναι τοίς βουλομένοις Έβραίοις κατά τάς 
συναγωγάς τάς αυτών, καθ' δ ν Εβραίοι δλως τόπον είσί, διά τής έλ-
ληνίδος φωνής τάς ίεράς βίβλους άναγινώσκειν τοίς συνιοϋσιν, ή καί 

25 τής πατρίου τυχόν (τής ιταλικής ταύτης φαμέν) ή καί τών άλλων 
απλώς, τοις τόποις συμμεταβαλλομένης τής γλώττης καί τής δί αυτής 
αναγνώσεως, έφ* ώ σαφή τε είναι τά λεγόμενα τοίς συνιοϋσιν άπασιν 
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εφεξής και κατά τά αυτά ζην τε και πολιτεύεσθαι· και μή παρρησίαν εί
ναι τοις nap αυτοις έξηγηταΤς μόνην την έβραΐδα παραλαμβάνουσι 
κακουργείν ταύτην ώς άν έθελήσαιεν, τή των πολλών αγνοία την σφών 
αυτών περικαλύπτοντες κακοήθειαν. Πλην οί δια της έλληνίδος ά-
ναγινώσκοντες τη τών έβδομήκοντα χρήσονται παραδόσει τή πάντων 
ακριβεστέρα και παρά τάς άλλας εγκεκριμένη δια τό μάλιστα περί την 
έρμηνείαν συμβεβηκός, δτι κατά δύο διαιρεθέντες και κατά διαφόρους 
έρμηνεύσαντες τόπους δμως μίαν άπαντες έκδεδώκασι σύνθεσιν. Προς 
δέ γε τούτοις τίς ούκ άν τών ανδρών κάκεινο θαυμάσειεν, δτι πολλώ 
πρεσβύτεροι τής σωτηριώδους επιφανείας τού μεγάλου θεού και 
σωτήρος ημών Ιησού Χριστού γεγο νότες δμως εκείνη ν μέλλουσαν 
ώσπερ όρώντες τήν τών Ιερών βίβλων παράδοσιν έποιήσαντο, 
προφητικής ώσπερ χάριτος περιλαμψάσης αυτούς; και ταύτη μέν 
χρήσονται μάλιστα πάντες· πλην αλλ* ο>ς άν μή τας λοιπάς αύτοις ά-
ποκλείειν νομισθείημεν ερμηνείας, άδειαν δίδομεν και τή Ά κ ύ λ ο υ κεχ-
ρήσθαι, κάν εί αλλόφυλος* εκείνος και ού μετρίαν έπί τίνων λέξεων έχ-
η πρός τούς έβδομήκοντα τήν διαφωνίαν. Τήν δέ παρ' αύτοίς 
λεγομένην δευτέρωσιν άπαγορεύομεν παντελώς, ώς ταίς μέν ίεραις ού 
συνανειλημμένην βίβλοις ουδέ άνωθεν παραδεδομένην έκ τών 
προφητών, έξεύρεσιν δέ ούσαν ανδρών έκ μόνης λαλούντων τής γής 
και θείον έν αύτοίς εχόντων ουδέν. Και αύτάς δέ δή τας ίεράς φωνάς ά-
ναγνώσονται τάς βίβλους αύτάς άναπτύσσοντες,* άλλά μή κατακρύπ-
τοντες μέν τά κατ' αύτάς είρημένα, τάς έξωθεν δέ παραλαμβάνοντες 
άγραφους κενοφωνίας πρός τήν τών απλούστερων αύτοίς έ-
πινενοημένας άπώλειαν. "Ωστε ταύτης δεδομένης παρ' ημών τής 
αδείας ούτε ξημίαις τισίν ύπαχθήσονται παντελώς οί τήν ελληνίδα 
φωνή ν και τάς άλλας παραλαμβάνοντες, ούτε παρ' ούτινοσούν 
κωλυθήσονται* ουδέ άδειαν έξουσιν οί παρ' αύτοίς άρχιφερεκίται ή 
πρεσβύτεροι τυχόν ή διδάσκαλοι προσαγορευόμενοι περινοίαις τισίν ή 
άναθεματισμοίς τούτο κωλύειν, πλήν εί μή βούλοιντο δι* αυτών 
σωφρονιζόμενοι τών είς σώμα ποινών και πρός γε αφαιρούμενοι τών 
ουσιών άκοντες ένδιδόναι κάλλιονά τε και θεοφιλέστερα βουλομένοις 
τε ήμίν και κελεύουσιν. 
C A P U T I I 

Εί τίνες δέ παρ' αύτοίς κενοφωνίας άθεους έπεισάγειν έγχειρήσαιεν, ή 
άνάστασιν ή κρίσιν αρνούμενοι ή τό ποίημα τού θεού και κτίσμα τούς 
αγγέλους ύπάρχειν, τούτους και άπελαύνεσθαι βουλόμεθα τόπου 
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65 παντός και μή άφιέναι φωνήν βλάσφημον ούτω και αυτής τής περί 
θεού καθάπαξ έξολισθήσασαν γνώσεως έγχειροϋντας γαρ αυτούς 
παραφθέγγεσθαί τι τοιούτον ταΐς πασών έσχάταις ύποβάλλομεν 
τιμωρίαις, τής έπεισαγομένης πλάνης έκ τούτου τό τών Εβραίων 
περικαθαίροντες Εθνος. 

7ο C A P U T III 

Εύχόμεθα δέ αυτούς διά ταύτης ή εκείνης τής γλώττης τών ίερών 
βίβλων άκούοντας φυλάττεσθαι μεν τήν τών έρμηνευόντων κακίαν, μή 
ψιλοίς δέ προσέχειν τοις γράμμασιν, άλλα τών πραγμάτων γενέσθαι 
και θειοτέρας δντως έννοιας λαβείν, ώστε και μεταμανθάνειν τό κάλ-

75 λιον και παύσασθαί ποτε πλανωμένους και περί αυτό τό πάντων 
καιριώτατον άμαρτάνοντας, τήν είς θεόν ελπίδα φαμέν. Διά τούτο γάρ 
δή πάσαν αύτοίς φωνήν άνεώξαμεν προς τήν τών ίερών βίβλων ά-
νάγνωσιν, ώστε πάντας εφεξής τήν αυτών λαμβάνοντας είδησιν εύ-
μαθεστέρους προς τά καλλίω γενέσθαι· τών ώμολογημένων ύπάρ-

8ο Χ ο ν τ ° ζ » έτοιμότερον πολλώ προς διάκρισιν είναι και προς τήν του 
βελτίονος αίρεσιν τον έν ίεραίς έντραφέντα βίβλοις και μικρόν τό 
λείπον έχοντα προς διόρθωσιν, ή τον είδότα μέν τούτων ουδέν, μόνου 
δέ του τής θρησκείας έξηρτημένον ονόματος και ώσπερ άγκυρας 
άντεχόμενον ίεράς και μάθημα θείον τήν ψιλήν τής αίρέσεως 

85 προσηγορίαν είναι νομίζοντα.* 
<Έπίλογος> 

Τά τοίνυν παραστάντα ήμΐν και διά τοϋδε τού θείου νόμου δηλούμενα 
παραφυλάξει μέν ή σή ένδοξότης και ή πειθομένη σοι τάξις, παραφυλά-
ξει δέ ό κατά καιρόν έπί τής αυτής αρχής ταχθησόμενος, και ού συγ-

90 χωρήσει παντελώς Έβραίοις παρά ταύτα ποιεΐν, άλλά τούς ένισταμέ-
νους ή και κωλύειν δλως έπιχειρούντας ταίς είς σώμα πρώτον ποιναίς 
ύποθείς έξορίαν οίκείν αναγκάσει, αφαιρούμενους και τών ουσιών, ως 
μή κατά ταύτόν αυτούς θεού τε και βασιλείας καταθρασύνεσθαι. 
Χρήση δέ και προστάξεσι προς τούς τών επαρχιών ηγουμένους 

95 προτάττων αυτών τον ήμέτερον νόμον, ώστε και αυτούς τούτον μανθά-
νοντας προθείναι κατά πόλιν έκάστην, είδότας ώς ταύτα παραφυλάτ-
τειν χρεών ήμετέραν άγανάκτησιν δεδιότας. 
DAT. VI. ID. FEBR. CP . IMP. D N . IUSTINIANI PP. AUG. A N N O XXVI. PC. 

BASILII VC. A N N O XII.* 
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ON THE HEBREWS. 
THE SAME AUGUSTUS TO AREOBINDUS,4 THE MOST GLORIOUS PRAEFECTUS 
PRAETORIO 
(Preamble) 
It was right and proper that the Hebrews, when listening to the 
Holy Books, should not adhere to the literal writings but look for 
the prophecies contained in them, through which they announce the 
Great God and the Saviour of the human race, Jesus Christ. How
ever, although they have erred from the right doctrine till today, 
given as they are to senseless interpretations, when we learnt that 
they dispute among themselves we coulfi not bear to leave them 
with an unresolved controversy. We have learnt from their pe
titions, 5 which they have addressed to us, that while some maintain 
the Hebrew language only and want to use it in reading the Holy 
Books others consider it right to admit Greek as well, and they have 
already been quarreling among themselves about this for a long 
time. Having therefore studied this matter we decided that the bet
ter case is that of those who want to use also Greek in reading the 
Holy Books, and generally in any language that is the more suited 
and the better known to the hearers in each locality. 
Chapter 1. 
We decree, therefore, that it shall be permitted to those Hebrews 
who want it to read the Holy Books in their synagogues and, in 
general, in any place where there are Hebrews, in the Greek lan
guage before those assembled and comprehending, or possibly in 
our ancestral language (we speak of the Italian language), or simply 
in all the other languages, changing language and reading according 
to the different places; and that through this reading the matters 
read shall become clear to all those assembled and comprehending, 
and that they shall live and act according to them. We also order 
that there shall be no license to the commentators they have, who 
employ the Hebrew language to falsify it at their will, covering their 
own malignity by the ignorance of the many. Furthermore, those 
who read in Greek shall use the Septuagint tradition, which is more 
accurate than all the others, and is preferable to the others particu
larly in reason of what happened while the translation was made, 
that although they divided by twos, and though they translated in 
different places, nevertheless they presented one version. Apart 
from these, who will not be amazed by this thing about these men, 
who lived a long time before the saving revelation of the great God 
and our Saviour Jesus Christ yet carried out the translation of the 
Holy Books as if they saw that this revelation was to happen in 
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future, and as if illuminated by a prophetic grace? Let all use mainly 
this translation; but in order that we shall not appear to prohibit 
them all the other translations, we give permission to use also Aki-
las' translation, although he was gentile 6 and in some readings dif
fers not a little from the Septuagint. What they call Mishnah, on the 
other hand, we prohibit entirely, for it is not included among the 
Holy Books, nor was it handed down from above by the prophets, 
but it is an invention of men in their chatter, exclusively of earthly 
origin and having in it nothing of the divine. Let them read the holy 
words themselves, therefore, in unfolding 7 these Holy Books for 
reading, but without hiding what is said in them, on the one hand, 
and without accepting extraneous and unwritten nonsense they 
themselves had contrived to the perdition of the more simple 
minded, on the other hand. In consequence of this permission 
granted by us, those who adopt the Greek language and the other 
languages shall not be subjected to any penalty at all, neither shall 
they be hindered by any person, nor shall those who are called 
among them Archipherekitae, 8 or possibly Presbyters or Didascaloi, 
have the license to hinder them from this by any deceits or excom
munications, unless they would wish to be chastened for these deeds 
by corporal punishments as well as by loss of property, and obey 
us—who desire and command deeds better and more pleasing to 
God—against their will. 
Chapter 2. 
And if there are some people among them who shall attempt to 
introduce ungodly nonsense, denying either the resurrection or the 
last judgment or that the angels exist as God's work and creation, 
we want these people expelled from all places, and that no word of 
blasphemy of this kind and absolutely erring from that knowledge of 
God shall be spoken. We impose the harshest punishments on those 
attempting to utter such a nonsense, completely purifying in this 
way the nation of the Hebrews from the error introduced into it. 
Chapter 3. 
We pray that they shall avoid the evil of the commentators when 
they hear the Holy Books in one language or another, and that they 
shall not turn to the naked letter but perceive the reality and grasp 
the more divine sense, in order that they shall study better what is 
more beautiful and cease at some time to err and to sin in what is 
vital above anything else, we speak about the hope in God. For this 
reason we opened before them all the languages to read the Holy 
Books, that when all shall acquire knowledge of them they shall 
become readier to learn the better matters. It is commonly agreed, 
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that one raised up on the Holy Books is far readier to discern and to 
choose what is better—and but little is wanting for his amendment— 
than he who does not understand a thing in them but clings to only 
the name of religion as though held by holy anchors and believes 
that God's doctrine is but the name of heresy. 9 

(Epilogue) 
Your Glory, and the service obedient to you, shall entirely observe 
the matters conceived by us and promulgated in this divine law, and 
it shall be observed by him who will be appointed in time to this 
office, and he shall absolutely not allow the Hebrews to act against 
these matters, but impose on those resisting them or attempting to 
prevent them altogether firstly corporal punishments and confisca
tion of property, and then he shall force them to live in banishment, 
lest they defy in this matter God and Empire. He shall also promul
gate in proclamations to the governors of provinces, imposing on 
them our law, in order that they too shall study it and promulgate it 
in every city, knowing that it is necessary to observe these matters 
fully, and fearing our vexation. 
GIVEN ON THE SIXTH DAY BEFORE THE IDES OF FEBRUARY AT CONSTANTI
NOPLE, IN THE TWENTY-SIXTH YEAR OF EMPEROR LORD JUSTINIAN, AU
GUSTUS FOREVER, IN THE TWELFTH YEAR AFTER THE CONSULATE OF THE 
ILLUSTRIOUS BASILIUS. 1 0 

NOTES 
1. See Colorni for a selective and rich bibliography on this subject. 
2. See Halberschtam. 
3. See the affair of R. Silano, as recounted in Megillat Ahimaaz, ed. B. 

Klaar, Jerusalem 1973/74, p. 16. 
4. Areobindus was Praefectus Praetorio of the East from late 552 until 15 

April 554. See Stein, II, p. 786. 
5. Petition: the meaning of προσελευσις in late Greek is "a request, or a 

petition, presented to the emperor." See Socrates, Εκκλησιαστική ιστορία, 3:25, 
ed. Η. Valesius, PG, LXVII, Col. 452. 

6. Gentile frequently designated the Philistines in the Septuagint transla
tion; hence its use to indicate non-Jews, as in the present law. 

7. "Unfolding" appears here in its original meaning, but the legislator was 
certainly aware of the added sense of "thinking," "considering." Compare the use of 
this term by Johannes Chrysostomus: "Μή γαρ επειδή φήμα εστι βραχύ, τό 
Όικοδομήσω μου την έκκληοΐαν, παραδράμης απλώς αλλά άνάπτυξον τη διανοία, 
και έννόησον. "Do not skip simply the saying Ί shall build my Church' because it is 
short, but consider and think, etc." See Προς τε Ιουδαίους καί Ελληνας άπόδειξις, 
12, ed. Β. de Montfaucon & G. R. L. von Sinner, PG, XLVIII, Col. 829. 
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8. The office of Archipherekitae, and the powers vested in it, are still very 
obscure. According to Seder Olam Zuta, Mar Zutra III was appointed Resh Pirka 
in Palestine, probably Head of the Tiberiade Sanhedrin, in 520. See J. Guttmann, 
Encyclopaedia Judaic a, Berlin 1929, III, s.v. Archipherekites, Cols. 213-214. The 
text of Midrash Debarim R. 4:8, which referred to appointment of a Resh-Pirka in 
the diaspora by Sages sent from Palestine to collect the Sages Contribution indi
cates that this was sometimes a merely honourary title. 

9. Heresy: Justinian might have had in mind the common use of the term 
μάθημα to indicate astrology and magics. Compare Origenes, Κατά πασών 
αιρέσεων έλεγχος, IV:34, ed. C. de La Rue, PG, XVI , Cols. 3 , 3098; Κατά 
Κέλσου, 111:46, ed. P. Koetschau, GCS, II, 1899, p. 243. He could be referring, on 
the other hand, to the definition of Christianity by the Jews as a "heresy." 

10. Given . . . Basilius: Basilius served in 541 as the last consul of the East
ern part of the Empire. Later documents were dated by the number of the years 
subsequent to Basilius' consulate. See F. Dolger & J. Karayannopulos, Byzanti-
nische Urkundenlehre, 1: Die Kaiserurkunden, Munich 1968, p. 51. 
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Gamaliel VI, 70, 74, 267-272 
Geiseric, 355 n.27 
Georgius, 22, 305, 306, 310 
R. Gershom, 192 
Geta, 103 
Gildo, 239, 240n.2, 244, 254n. 14 
Gratian, 3 7 , 4 9 , 6 2 , 7 3 , 7 5 , 8 1 , 

137 n. 12, 164-168, 168-174, 
176, 205,209, 2 6 1 n . l l , 
354n. l5 

Hadrian, 67, 99, 101 n.8, 318n.7 
Hadrian (Praefectus Praetorio), 

224, 225 
Hamman, 236-238 
Helion, 271 n.6, 303n.2 
Herculanus, 354n. 14 
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Hermogenian, 114 
Heraclian, 244, 254n. 14 
Hesychius, 196 
Hillel II, 70, 87, 156, 157, 

159n.8, 217n.4 
Honorius, 21, 25, 27, 30, 37, 49, 

56, 59, 62 -65 , 69, 71 -72 , 
74-77 , 80, 83, 86, 87, 134, 
186, 187, 189-204, 207, 208, 
210, 212-215, 215-217, 2 1 8 -
221, 222-224, 224-225, 226-
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3 0 3 n . 5 , 3 1 2 n . 2 , 3 1 9 n . 8 , 
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Hypatius, 37, 164-168, 170-172 
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Infantius, 191-193 
Innocent I, 295n. 10 
Iovius, 38, 234, 256-261 
Iulian (Executive Agent) , 231 

Jerome, 274n.2, 280 
Johannes (Comes), 320-322 
Johannes (Praefectus Praetorio 

of Italy), 262-267 
Johannes (Praefectus Praetorio 

of the East), 19, 371 ,373 , 
374n.6, 393, 394, 396, 
397 n.2 

Johannes (Caesar), 303n.2, 
304n . l2 , 305 -308 ,310 -312 

Johannes I (Pope), 363n.3 
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Johannes Chrysostomus, 324 
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Juda, 19, 88, 114, 115 

Juda III, 115 
Juda IV, 268 
Julian, 26, 34, 70, 72, 87, 154-

160, 1 6 5 , 2 1 5 , 3 5 4 n . l 5 , 
355 n. 16 

Julian (jurist), 393, 398nn.5, 7, 
399 

Junilius, 402n.7 
Justin, 64,66, 356-367 
Justin Martyr, 99 
Justinian, 17, 20, 25, 30-32 , 4 6 -

50, 5 5 , 6 1 , 6 2 , 6 4 , 66, 6 9 , 7 1 , 
74, 76-78 , 80, 83, 88, 206, 
304n.5, 314, 319n.8, 356-
367, 367-368, 368-369, 370-
371, 371-375, 375-381, 381-
389, 389-393, 393-398, 398-
402, 402-411 
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365 n. 14 
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Macedonius, 294n.8 
Macrinus, 105 n. 9 
Macrobius, 244 
Magnentius, 151 
Majorian, 324 
Marcellus, 173 n. 5 
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31,55,85,337-356 
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110-113, 117 
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Olympius, 229, 244 
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346, 348, 350-352, 355n.26 
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Italy), 276, 280-282 

Patroclus312n.4 
Paul (jurist), 27, 28, 57, 8 1 , 8 2 , 

107, 111, 117-120, 185n. l0 
Paul (notary), 159n.6 
Paul, Saint, 304n.6 
Peter, Saint, 304n.8 
Petrus Barsymes, 398-401 
Petrus Mongus, 402 n.4 
Philastrius, 257 
Philippus (Consul), 230, 2 3 2 -

234, 237, 238 
Philippus (Praefectus Praetorio), 

36, 283 
Placidia, 305 
Pliny, 285, 286n.2 

Porphyrius, 2, 23, 226, 227, 229, 
230, 232 

Postumianus, 168 
Priscilla, 294n.6 
Priscillian, 228, 229, 294n.6 
Procopius, 388 n. 10 
Pulcheria, 326 

Remigius, 161, 162 
Reparatus, 381, 382, 385 
Richomer, 176 
Romulianus, 222, 223 
Rufinus, 187, 188, 197 

Sabbatius, 295 n. 11 
Salomon, 381 ,382, 385 
Saturninus, 165, 166 
Seleucus, 243 
Septimius Severus, 68, 101 n.3, 

103-107, 111 
Socrates, 237 
Sozomenus, 154 
Sporacius, 343, 344, 346, 348, 

349 ,351 ,352 
Stilicho, 197, 224, 228, 229, 239, 

243, 254n. l4 
Symeon Stylites, 287 
Symmachus, 134 
Synesius, 183 

Tatian (Praefectus Praetorio of 
the East), 186, 187 

Tatian (Prefect of the City of 
Constantinople), 338 

Tatian, 336n. l5 , 348, 350-352 
Tertullian, 63 ,67 , 101 n.7 
Thalassius, 151-153 
Themistius, 156 
Theodoret, 192 
Theodorich, 363 
Theodorus (High Priest), 156 
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Praetorio), 212-214, 216, 
219, 226, 241-244, 245-251 

Theodorus (Scholasticus Her-
mopolitanus Thebanus), 32, 
382, 389, 398, 402 

Theodosius I, 24, 58, 64, 69, 70, 
73 ,74 , 83 ,86 , 88, 137n. l2 , 
142-143, 164-168, 168-174, 
174-177, 178-182, 182-185, 
186-189, 189-191, 191-193, 
194, 199, 204-206, 209, 220, 
222, 2 6 1 n . l l , 2 6 2 n . l 2 , 
300n.3, 326 

Theodosius II, 22, 25, 26, 28, 29, 
32-34 , 36, 37, 43, 50, 54, 
58, 6 1 , 6 4 - 6 6 , 69, 7 1 , 7 4 , 76, 
77, 81 -84 , 147, 226-236, 
236-238, 239-241, 241-255, 
256-262, 262-267, 267-272, 
272-274, 275-276, 277-280, 
280-283, 283-286, 287-289, 
289-295, 295-301, 301-304, 
305-313, 313-319, 320-323, 
323-337, 374n.8 

Theophanes, 326 
Tiberius II, 32 
Trajan, 285 n.2 
Tribonian, 50, 371, 376, 381, 

402 n.5 
Tryphoninus, Claudius, 19, 107-

109 

Ulpian, 18, 27, 28, 50, 68, 103-
104, 1 0 6 n . l l , 111 

Ursulus, 159 n.6 

Valens, 25-27 , 34, 73, 134, 161-
163, 164, 165, 167n.7, 202 

Valentinian I, 25, 27, 34, 73, 134, 
161-163, 164, 165, 167n.7, 
168, 170-172, 178, 202 

Valentinian II, 137n. l2 , 164-
168, 168-174, 174-177, 178-
182, 182-185, 186, 191, 
193n.2, 205, 209, 261-262 

Valentinian III, 22, 25, 28, 43, 
49 ,57 , 58, 61 ,79 , 174n. l4 , 
301-304, 305-313, 313-319, 
320-323, 323-337, 337-356, 
368 

Valentinian (Praefectus Praeto
rio), 338, 348, 350-352 

Victorinus, 261-262 
Vincomalus, 338, 339, 348, 350-

352 
Volusianus, 313 n. 12 

Yehudai Gaon, 404 

Zeira, 136 n.6 
Zeno, 378n.8 
Zonaras, 326 
Zosimus, 312n.4 
Zutra III, Mar, 411 n.8 
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Africa, 21 -23 , 29, 30, 49, 66, 74, 
79, 83, 103, 138, 1 4 3 n . l l , 
145, 183, 212, 224, 226, 227, 
229, 239, 242, 243-250, 257, 
305, 306, 309, 310, 312n.3, 
375, 376, 378, 379, 381-389 

Africa Proconsularis, 243 
Alexandria, 154, 284, 295 n. 10, 

347, 349-351 
Antioch 32, 107-110, 146, 154, 

236 
Apulia, 20, 75, 212, 213 
Aquileia, 22, 305, 307-312 
Aquitaine, 229 
Aries, 305, 312n.4 
Asia, 103 
Asia Minor, 294nn.5, 6 

Bergule, 124, 125 
Bethsan, 159 n.6 
Boreon 3 8 n . l 0 

Calabria, 20, 75, 212, 213 
Callynicum, 189 
Carthage, 21, 23, 30, 41, 138, 

140, 141, 145 ,226 ,227 , 230, 
232, 381-387 

Chalcopratea, 326 
Cologne, 23, 24, 30, 31, 120, 

137n. l2 
Constantinople, 21, 22, 29, 3 0 -

32, 47, 49, 125, 132, 138, 
141, 142, 144 -146 ,148 ,149 , 
159n.6, 168, 177n.2, 182-
185, 187-200, 204, 208, 209, 
220, 2 2 1 , 2 3 6 - 2 3 8 , 2 6 7 , 269, 
270, 277-279, 283-285, 2 8 7 -
289, 291-295, 297-303, 3 2 0 -

324, 326, 328, 331-334, 337-
3 4 9 , 3 5 1 , 3 5 2 , 3 6 0 , 363,370, 
3 7 1 , 3 8 1 , 3 8 2 , 3 8 5 , 3 8 7 , 3 9 3 , 
395, 397, 398, 400-402, 407, · 
410 

Cyrene 388n. 10 
Cyzicus 294nn.8, 9 

East, Prefecture of, 22, 24, 26, 
27, 29, 33, 43, 46, 69, 75, 78, 
83, 111, 132, 151, 152, 174, 
175, 178, 185n.6, 186, 201, 
204, 212, 213, 216-218 ,220 , 
236, 267, 277, 287, 289, 
294nn.5 ,7 , 295 ,301 ,323 , 
338 ,340, 348 ,350 -352 ,371 , 
393,398, 402, 411 n. 10 

Edessa, 263, 284 
Egypt, 23, 64, 99, 182-183, 

185nn.5, 6, 199, 200n.5, 340 
Ein-Geddi, 404 

Galatia, 336n. 14 
Galicia, 229 
Galilee, 159 n.6 
Gaul, 22, 28, 31, 146, 151,222, 

305, 307, 308, 338 
Gaza, 177 n.3 

Hadrianople, 125 
Heraclea, 127-129 

Illyricum, 22, 36, 197, 242, 2 8 3 -
285, 338, 348, 350-352, 
365 n. 12 

Inmestar, 236 
Italy, 2 1 , 2 2 , 2 9 , 3 1 , 5 0 , 145,164, 

168, 212, 215, 224, 226, 242, 
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256, 257, 262, 263, 273, 274, 
280, 312n.3 ,313 

Jerusalem, 155-158, 324 

Lombard Kingdom, 28 

Mesopotamia, 146, 294n.5, 390 
Milan, 124, 151-153, 164-166, 

182, 185n.8, 212-216, 242, 
243, 250, 252 

Mnizus, 205 
Murgillo, see Bergule 
Mursella (in lower Pannonia), 

see Bergule 
Mursella (in upper Pannonia), 

see Bergule 

Naisus, 127-129 
Nicomedia, 127-129 
Numidia, 243 

Osroene, 390 
Ostia, 109 n. 5 
Ostrogoth Kingdom, 28 

Padua,168, 170-172 
Palestine, 72, 75, 103, 1 3 0 n . l l , 

133, 158n.3, 194, 221 ,222 , 
288, 294n.5, 312n.3, 3 2 0 -
322, 340 ,404 , 411 n.8 

Pepuza, 294n.6 
Phrygia, 294n.6 

Ravenna, 234, 239-244, 247, 
249 ,251 ,256 , 258-260 ,272 , 

273, 275, 276, 280-282, 313, 
315-317 

Regium, 23, 30, 31, 174-176 
Rome, 2 1 , 2 2 , 29, 3 1 , 3 2 , 9 9 , 

151, 152, 154n.6, 183, 
185 n. 10, 190 ,222 ,224-227 , 
229, 230, 232-234, 295 n. 10, 
3 0 5 , 3 0 9 , 3 3 8 , 3 4 7 , 3 4 9 - 3 5 1 , 
354n. l4 

Salonica, 178-180, 303n.2 
Serdica, 127-129 
Sirmium, 14, 127-129 
Spain, 31 ,229 , 257, 338 
Syndus, 389-391 
Syria, 196, 288, 294n.5 

Thubursicum Numidarum (Kha-
missa), 257 

Tiberiade 411 
Tipasa, 262 
Trans-Jordan, 288 
Trient, 151 
Trier, 127-129, 161, 162 
Tyre, 88, 389-392 

Venossa, 321 
Verona, 177 n.2 
Vienne, 31, 312n.4 
Viminiacum, 146 
Visigoth Kingdom, 28, 33, 44, 69 

West, 25-29 , 33, 43, 44, 47, 50, 
5 5 , 7 2 , 7 5 , 120, 121, 175, 
212, 217n.6, 224, 272, 275, 
277, 294n.7, 320-324, 340, 
404, 405 

421 



INDEX OF SUBJECTS 

Index of Subjects 

Note: Page numbers in bold indicate main discussion. 

Acephalians, 399, 401 
Actus S. Silvestri, 304n.8 
Adultery, 86, 178-181, 254n. 11 
Ahimaaz-Scroll, 405 
Akila's translation, 88, 403, 406, 

409 
Ammoraits, 187 
Angels, 88, 403, 406, 409 
Apostasy, 132n. 18, 313-319, 

325, 329, 330, 332, 333 
Apostles, 7 1 , 2 1 5 - 2 1 7 , 3 2 1 
Apostles Tax (also Aurum Coro-

narium, Crown Tax, Sages 
Collection), 27, 6 3 , 7 1 , 7 2 , 
87, 156-159, 215-217, 320-
323 

Apostolic Passion (Commemora-
tio apostolicae passionis), 
302-304 

Apostolic Symbol, 341-344, 346, 
348, 3 4 9 , 3 5 1 , 3 5 2 , 354n.8 

Apparitor, 76, 245-250, 253n.7, 
327 ,330 , 397n.3. See also 
Stationarius 

Appointment document (codi-
cilli), 70, 269, 271 n.8, 357, 
360, 364n.6 

Arbitration, 71, 88, 205, 208, 
209, 21 In . 15 

Archipherecites, 71, 406, 409, 
411n.8 

Archon, 1 3 0 n . l l . See also Princi
pals 

Archsynagogue, 69, 71, 135, 
137n. l0 , 202 ,216 

Arians, 45, 292-294, 298, 3 8 1 -
386, 399, 401 

Armed service, 165, 189, 223, 

230, 2 3 1 , 2 3 3 , 2 4 6 , 2 4 9 , 2 5 0 , 
252, 280-283 

Ascodrogi, 328, 331, 336n. 14. 
See also Tascodrogi 

Astrology, 306-309 ,411 
Asylum, 83, 199-201, 256, 260, 

261 n.8, 384,387 
Authenticum, 32, 381, 393, 

398n.7, 399,402 

Banishment (deportatio), 118, 
119n.7, 152, 243, 245, 247-
2 4 9 , 2 5 1 , 2 9 1 , 2 9 3 , 2 9 6 , 2 9 9 , 
325, 389 

Banishment to an island (depor
tatio in insulam), 81, 102n.8 

Baptism, 276, 302-304, 383, 386 
Bar-Kokhba, revolt of, 99, 103 
Basilica, 46-48 , 194, 337n. 19, 

356, 371, 375n.9, 402 
Belt, official (cingulum), 77, 

271n .8 ,281 ,282n .7 , 3 4 1 -
344, 346, 357, 358, 361 

Berbers, 239 
Bishop, 83, 165, 199, 205, 228, 

230, 231 ,233 ,234 , 243, 
245-250, 252, 305, 307, 308, 
3 1 1 , 3 4 0 , 3 4 1 , 3 4 4 , 346-348, 
350-352 ,358 ,360 , 361 ,363, 
376, 378, 379, 381-383, 385, 
386 

Borborits, 328, 331, 336n. l6 , 
372-374 

Breviarium, 17, 28, 33, 40, 42, 
44-46, 5 5 , 6 1 , 6 9 , 86, 139, 
151, 178,204, 210n. l2 , 263, 
324 
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Caelestians, 307, 308, 312n.3 
Canon law, 33, 44, 48, 86, 168, 

178, 338, 372 
Capital punishment, 81, 82, 85, 

102n.8, 118, 119n.8, 148, 
149, 177n.4 ,246, 248-250, 
298, 328 ,331-333 . See also 
Cremation 

Castration, 81, 82, 100, 101 n.8 
Catafrigii, 294n.6. See also Mon-

tanists 
Catechumens, 376, 377, 379, 384, 

386 
Catholic. See Orthodox 
Cave, 384, 386, 388n. 11, 399, 

401 
Children 112n.3 
Christmas, 302, 303n.4 
Church, Christian, 56, 59, 66, 68, 

80, 8 3 , 8 4 , 86, 130n. l3 , 199, 
218, 228, 242, 268-270, 305-
313, 327, 328, 330, 332, 333, 
372, 384, 387 

Churches, 83, 131 n. 17, 137n. 12, 
199-201, 228, 230-232, 234, 
245, 247, 249, 250, 252, 
253n.6, 2 5 6 , 2 5 9 - 2 6 1 , 2 6 3 , 
287, 288, 326, 377, 379, 3 8 1 -
388, 389-393 

Church Protector, 38, 376, 378, 
380n.6 

Circumcelliones, 239 
Circumcision, 48, 58, 67, 68, 8 0 -

83, 99-102, 117-120, 
131n. l8 , 138-144, 177n.4, 
2 6 9 , 2 7 0 , 2 7 9 , 2 9 1 , 2 9 3 , 3 2 5 , 
384, 386 

Citizenship, Roman, 57, 65, 71, 
81, 108, 117-120, 1 5 2 , 2 0 4 -
209 

City Father, 325, 332, 337n.20, 
358, 361 

City Protector, 326, 328, 329, 
331 ,332 ,358 , 361 

Civil service, 65, 164-168, 218, 
219, 222, 223, 243, 246, 248, 
250, 252, 296, 300, 305-313, 
339, 341-344, 356-367, 376, 
378 -381 ,383 ,386 , 389 

Clergy, Christian, 70, 72, 121, 
133, 134, 164-166, 202, 229, 
230, 239, 243, 245-250 ,252 , 
307-311 ,326 , 328,329, 
331-333, 339, 341-346, 
376-379, 383, 386 

Codex Gregorianus, 33, 46, 47 
Codex Hermogenianus, 33, 46, 

47, 114 
Codex Justinianus, see Justinian's 

Code 
Codex Theodosianus, see Theo-

dosian Code 
Codicil (elogium), 315, 319n.9 
Codification, 17-19, 32-50, 55 
Cohortalins, 66, 76, 77, 325, 327, 

330, 356, 358,359, 361,362, 
397n.5 

Collatio Legum Mosaicarum et 
Romanarum, 207 

Collectio XXV Capitulorum, 32 
Collectio LXXXVI1 Capitulo

rum, 32 
Collectio Hispana, 31, 338 
Collectio CLXVIII Novellarum, 

32 
Collectio Quesnelliana, 31, 338 
Collectio Vaticana, 31, 338 
Collectio Tripartita Constitutio-

num Ecclesiasticarum, 48, 
368, 382 

Coloni, 306 
Comes and Master of the Two Ser

vices (Comes et Magister utri-
usque militiae), 23, 189, 190 
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Comes of Africa, 244, 246, 249, 
250, 254n . l4 

Comes of the East, 24, 191-193, 
196 

Comes of the Private Property 
(Comes rerum privatarum), 
22 

Comes of the Sacred Largesses 
(Comes sacrarum largitio-
num), 22, 320-322 

Commentary, Visigothic (Inter-
pretatio Visigothica), 17, 28, 
139, 151, 174, 175, 178, 204, 
205, 325 

Community, 23, 156-158 
Confiscation of property, 81, 85, 

102n.8, 118, 119n.5, 120n.8, 
151-153, 169, 244, 245, 248, 
251, 261 n.9, 2 7 7 , 2 7 8 , 2 9 1 , 
293, 296, 299, 310, 325, 3 2 7 -
333 ,389 , 391 ,392 , 403 ,406 , 
407, 409, 410 

Consistory (consistorium), 20 
Contract, 66, 78, 372-374 
Controller (Discussor), 194, 195 
Conversion to Christianity, 79, 

80, 124-132, 138-144, 199-
201, 275-276, 313-319, 3 6 8 -
369, 404 

Corporal punishment, 389, 391, 
392, 403, 406, 407, 409, 410 

Council of Carthage (411), 243 
Council of Carthage (419), 372 
Council of Carthage (421), 372 
Council of Carthage (535), 381, 

382, 385 
Council of Chalcedon, 17, 3 3 7 -

356, 402n.5 
Council of Constantinople (381), 

341-344, 346-348, 350, 351 
Coucil of Constantinople (448), 

294 n.5 

Council of Eliberti, 178 
Council of Ephesos, 347, 349-

351,355n.23 
Council of Nicaea (325), 125, 

300n.4, 341-344, 346-348, 
350, 351 

Cremation, capital punishment 
by, 78, 125, 126, 130n. l4 , 
318n.7 

Crime, public, 244, 246, 248, 252 
Crown Tax, see Apostles Tax 
Crucifixion, 236-238 
Cult, Christian, 64, 85, 137n. l2 , 

229, 231, 239-241, 245-252, 
259, 284, 285, 288, 383, 384, 
386 

Cult, pagan, 68, 136n.7, 228, 
230, 231 ,233 ,234 , 296, 298, 
313-319, 327, 330, 331 

Curator, 110-113 
Curia, 20, 39 
Custom, 63, 69, 75, 121-122, 

192-193, 263, 264 

Decree (also verdict) (decretum), 
19, 170-171, 291 

Decurions, 21, 39, 66, 75, 76, 
103, 120, 121, 133, 134, 164-
168, 178, 199, 201-204, 212-
215, 218,249, 251 ,281 ,325 , 
326, 329, 334, 394-397 

Didascalus, 172n.3, 273, 272, 
275, 276, 406, 409 

Digest, 28, 50, 6 8 , 8 1 , 9 9 , 100 
Disinheritance (exheredatio), 79, 

314, 315, 377, 379 
Doctor (medicus), 81, 117-118 
Donatists, 62, 79, 86, 228-233, 

239-240, 241-255, 261 n.5, 
383, 384, 386 
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Dowry (dos), 277, 278, 359, 362, 
377, 378, 389 

Easter, 125, 262n. 12, 295 n. 11, 
299, 301,302 

Edict, 18, 19 ,22 , 338, 340, 341, 
343-345, 350, 352 

Edict of Theodorich, 28 
Edictum perpetuum, 185 n. 10 
Elders of the Jews (Seniores Iud-

eorum) 49, 270 
Emphyteusis, 399, 400 
Entertainment, public, 256, 259, 

301-304 
Epiphany, 302 
Epitome Aegidii, 44 
Epitome Athanasii, 32 
Epitome Iuliani, 31 
Epitome Theodori, 32 
Eradication of memory (damna-

tio memoriae), 35, 169 
Eunomians, 292, 294, 298, 328, 

331 
Eutychianists, 399, 401 
Excellent (Spectabilis), 70, 221, 

268, 269 
Excommunication, 58, 70, 71, 

186-189 
Executive-Agent (Agens in re

bus), 41, 76, 222-224, 228, 
230, 231 ,280 , 281 

Exile (exterminare, relegatio), 82, 
118, 119n.5, 305, 307-309, 
311 ,312 ,339 , 341-344, 346, 
357, 360 

Father of Synagogue, 69, 135, 
203 n.5 

Fideicommissum, 278 
Fines, 85, 126, 230, 232-234, 

246, 2 4 9 , 2 5 1 , 3 2 7 , 3 2 8 , 330, 

3 3 2 , 3 3 3 , 3 5 6 , 3 5 8 , 3 5 9 , 3 6 1 , 
362, 370, 378, 380, 385, 387 

Fotini, 328, 331 
Fragmenta Vaticana, 127n.l 
Frygii, 292, 293, 328, 331. See 

also Montanists 

Gentiles, 110-113, 117-120, 406, 
409 

Guardianship (tutela) 110-113 
Gynaeceum, 84, 148 

Heaven-Fearers (Caelicolae), 39, 
4 8 , 4 9 , 61,82,226-236, 
256-262 

Heresy, 45, 48, 59-63 , 66, 78, 
7 9 , 8 2 , 86, 105 -106n . l l , 
130n. l3 , 131n.l7, 169, 226-
236, 239-241, 241-255, 287, 
288, 259, 260, 280, 289-295, 
295-301, 305-313, 323-337, 
340, 342, 356-367, 368-369, 
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