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May 24, 2018

The Honorable Michael P. Shea

United States District Judge for the District of Connecticut
450 Main Street — Room 217

Hartford, Connecticut 06103

Re: Audet et al. v. Fraser et al., No. 3:16-cv-00940

Dear Judge Shea:

Per the Court’s Instructions for Discovery Disputes, plaintiffs submit this letter
regarding a discovery dispute brought by defendant Stuart Fraser.

This case is a securities fraud class action about a high-tech Ponzi scheme
orchestrated by Joshua Garza. Mr. Fraser was Garza’s business partner, provided
financing for the Ponzi scheme, and co-owned the entities that perpetrated the
fraud. As such, plaintiffs allege that Mr. Fraser was a controlling person under
8§ 20(a) of the Securities Exchange Act of 1934.

In 2016, | interviewed Garza and took down notes. Mr. Fraser is requesting that
the Court order production of those notes for two reasons. First, Mr. Fraser claims
the notes contain factual statements that are non-opinion work product. Second,
he claims that work product protection was waived because information | learned
from Garza was used in drafting an amended complaint. Mr. Fraser is incorrect.

Mr. Fraser does not and cannot dispute that the notes are a “document|[] . . .
prepared in anticipation of litigation or for trial by or for another party or its
representative.” FRCP 26(b)(3)(A). It is hornbook law that attorney interview
notes are work product. See Hickman v. Taylor, 329 U.S. 495 (1947).

It should also be beyond dispute that the notes are opinion work product. “Forcing
an attorney to disclose notes and memoranda of witnesses’ oral statements is
particularly disfavored because it tends to reveal the attorney’s mental processes.”
Upjohn Co. v. U.S., 449 U.S. 383, 399 (1981). Here, the notes reflect my mental
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processes. And even when notes also contain factual statements, they are still
opinion work product because: “an attorney’s mental processes are revealed . . .
even when the attorney’s memorandum is factual in nature, merely summarizing
what the witness said in response to the attorney’s questions. The attorney
exercises judgment in determining which witnesses to interview, what subject
areas to cover (and not cover), how to frame specific questions and in what order,
and how much time to devote to particular topics. Further, the attorney exercises
selective judgment in determining what is worthy of being written down (or
remembered) during the interview.” S.E.C. v. Nadel, 2012 WL 1268297, at *7
(E.D.N.Y. April 16, 2012) (quoting SEC v. Sentinel Mgmt. Grp., Inc., 2010 WL
4977220 (N.D. lll. Dec. 2, 2010)).

Even if the notes were fact work product, Mr. Fraser would still need to show he
has “substantial need for the materials to prepare [his] case and cannot, without
undue hardship, obtain their substantial equivalent by other means.” FRCP
26(b)(3)(A)(ii). Mr. Fraser has never articulated a substantial need for the notes
and has made no effort to obtain their substantial equivalent by, for example,
deposing Garza. See Gen. Elec. Capital Corp. v. DirecTV, Inc., 1998 WL
34344850, at *5 (D. Conn. Aug. 19, 1998) (party seeking work product must
ordinarily try to obtain the information through other means such as a deposition).

Mr. Fraser’s waiver argument fails. Using interview notes to draft a filed-
document does not waive work product protections. Work product is waived
when a “disclosure substantially increases the opportunity for potential
adversaries to obtain the information.” Lavatec Laundry Tech., GmbH v. Lavatec,
Inc., 2014 WL 1665018, at *3 (D. Conn. April 25, 2014). In Lavatec, a plaintiff
sought production of communications and drafts of affidavits signed by third
parties. 1d. at *1. The court held that no waiver occurred because “It cannot be
that simply because a party produces an affidavit, any materials associated with
preparing that affidavit—including attorney work product—are automatically fair
game for discovery.” The same is true of the amended complaint.

| certify that | have met and conferred with counsel for Mr. Fraser and made a
good faith effort to resolve this dispute, but was unable to do so.

Respectfully submitted,

/sl Colin Watterson

Colin Watterson

cc: all counsel of record
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