Firpta Withholding Certificate

If the buyer does not withhold the required funds, and if the IRS cannot collect from the seller
the tax owed on the transaction, then the buyer will be liable for the payment of the tax, plus
interest. As such, whether buying commercial or residential real estate, it's important to
understand the requirements of FIRPTA. The application for reduced withholding certificate
requires a calculation of the adjusted cost basis of the seller’s property, calculation of taxable
gain, and tax on the sale. Consult an experienced tax professional before your closing to
determine if a withholding certificate is a viable option.

The sale of U.S. real estate by a foreign person is subject to the Foreign Investment in Real
Property Tax Act of 1980 (“FIRPTA”) tax withholding. FIRPTA requires a BUYER of real
estate to withhold 15% (10% for dispositions before Feb 17, 2016) of the gross sales price
and remit the amount to the IRS. According to the tax law, it is mandatory on the purchaser
to withhold a fixed 15% from the seller on the total sale price of the property when buying real
estate in the U.S.

Option B — The amount the transferor realizes on the sale of a U.S. real property interest is
zero or less than the required withholding at 15%. An example in real estate, a seller has a
sales contract for $400,000 with only $100,000 gain on the sale, taxable at a maximum
capital tax gain of 20%. Applying for a reduced withholding can lower the amount from
$60,000 to $20,000 because the tax liability is less than the amount required to be withheld
at 15% of the sale price. The buyer has agreed to purchase the seller’s property for
$350,000. At the time of closing, the buyer has the responsible for FIRPTA withholding of
$52,500 at 15% of the sale price.

FIRPTA witholding rules may apply to a disposition of a U.S. real property interest by a
foreign person. Such transactions are subject to the Foreign Investment in Real Property Tax
Act of income tax withholding. FIRPTA authorized the United States to tax foreign persons on
dispositions of U.S. real property interests.

The buyer may want to seek a FIRPTA Tax Advisor to be well informed of how to properly
close a sale when withholding from a foreign person. The withholding will be 10 percent of
the realized amount that is apportionable to the foreign seller in case a U.S citizen and a
foreign person jointly own the U.S real estate.

The withholding agent can be liable for the full amount of FIRPTA withholding tax required to
be withheld, plus penalties and interest, beginning on the 21st day after the date of transfer.
Foreign Investor Real Property Tax Act requires that any disposition of a U.S. real property
interest made by a foreign investor be subject to withholding tax. The buyer or seller can hold
up to 15% or 21% of the sale of the real property interest. A disposition may also include a
gift, exchange, liquidation or other type of transfer. In addition, a timeshare, stocks or shares
of a US company may be subject to FIRPTA.



The foreign person needs to prove that he or she has a genuine reason for requesting the
ITIN before applying for it. A genuine reason for requesting the ITIN is the sale of U.S real
estate.

FIRPTA clearly state that the total tax liability cannot be less than the required withholding
tax amount. Therefore, buyers or sellers need to apply for a withholding certificate if they
want to pay less than the 10% installment or withholding amount. IRS form 8288-B is the
withholding certificate you may apply for. After receipt of application, the certificate is issued
within 90 days. Apart from knowing what FIRPTA affidavit refers to, it is also important to find
out the ways of applying for FIRPTA withholding certificate.

When a foreign person sells U.S. real property, the gain realized on the disposition is taxable
in the United States. The tax on the gain may be less than the amount withheld by the buyer
under FIRPTA.

The FIRPTA requires individuals buying real estate from a foreign seller to withhold either ten
or fifteen percent of the gross sales price. The percentage of the gross sales price withholded
needs to be deposited to the Internal Revenue Service within twenty days after closing.
However, a few modifications have been made to FIRPTA of late.

Though, it's important to note that only individual buyers are eligible for this exemption. This
FIRPTA exemption cannot be availed by an estate, trust, partnership, or corporation.
Additionally, the penalties of perjury require the buyer to sign an affidavit that mentions that
the buyer meets the exemption requirements. Even if the seller is exempt from the 10
percent withholding, he or she needs to file a United States income tax return to report the
sale and pay any income taxes due of the profit of the sale. Even if the property is sold at a
loss, the buyer is made responsible by the IRS to withhold 10% of the gross sale price.

The main objective of FIRPTA is to give legal protection to buyers. Purchasers of real
property and the attorneys for buyers and sellers need to be wary of the possible tax
consequences FIRPTA creates. It is critical to determine the citizenship of the seller to avoid
liability for taxes, interest, and penalties, and to remember that the buyer must comply with
FIRPTA, not the closer. Most real estate transactions will not require the buyer to withhold
funds because the seller will be a U.S. citizen.

The IRS routinely and quickly approves such seller applications. In addition to FIRPTA
exemptions state above, the time the property is vacant is excluded from the 50 percent
calculation. Vacant property is excluded even if the buyer intends to build an abode on the

property.

In the United States, all persons — both foreign and domestic — are required to pay income
tax on dispositions of their real property interests. When a U.S. citizen sells their real property
asset, the profit from that transaction is taxed as regular income tax. This, however, is not
how the law operates with respect to foreign individuals. Unlike domestic citizens, foreigners



are taxed only on certain income items, which excludes most capital gains. FIRPTA,
therefore, was created to ensure that foreign individuals do not escape tax liability with
respect to profit from real property sales transactions.

Option A — If the sales price is less than $300,000 and the buyer signs an affidavit, the seller
can eliminate the withholding. The affidavit must state that the buyer must reside at the
property for at least 50% of the number of days the property is used by any person during
each of the first two 12-month periods following the date of transfer. A Withholding Agent,
any person having the control, receipt, custody, disposal or payment of income that is subject
to withholding. Generally, the person who pays an amount to the foreign person subject to
withholding must do FIRPTA withholding.

In order to sell U.S real estate, a foreign person does not need to possess an ITIN. However,
applying for an ITIN immediately after the sale is advantageous to the foreign person who is
selling the property. In order to obtain an ITIN, a foreign person needs to complete and
submit Form W-7 along with the required documentation to the IRS.

The main purpose of FIRPTA is to ensure collection of tax on the gain realized on the sale of
United States real property by a foreign person. The disposition of a U.S. real property
interest by a foreign seller is subject to the Foreign Investment in Real Property Tax Act of
income tax withholding. Even if the seller enjoys a short sale, there is no exception from
FIRPTA Withholding. Although the seller can’t be exempt from the 15% withholding as per
the real estate laws, he/she can apply for reduction in the withholding through a IRS form.

The withholding can be compared to the Federal Income Tax withheld by an employer for
their employee. The IRS is covering their bases and making sure the seller will file a correct
tax return to report the gain on the sale of their property. For withholding provisions of
FIRPTA, the nationality of the buyer does not matter—only the seller. If you buy real estate
from a foreign person, you must withhold the required percentage or you open yourself up to
liability— even if you are a U.S. citizen.

The foreign status of the seller makes no difference for tax withholding purposes if the
property will be a residence for the buyer purchased for $300,000 or less. However, merely
assuming FIRPTA does not apply to a transaction can expose the buyer or the attorneys to
easily avoidable consequences.

Unfortunately for the IRS, this axiom did not always hold true for foreign sellers of real
property. When foreign sellers of real estate located in the United States owed taxes on
gains from a sale, the IRS could not collect unless the seller filed a tax return.

A seller can later file a U.S. tax return as a non-resident and obtain a refund for the extra
withholding, or the seller may apply for a reduced rate of withholding. FIRPTA is a
withholding tax required by the Buyer for payments made to a Seller who is not a United
States resident. The rate varies between 10 and 15% of the gross sales price, and there are



several exemptions depending on the value of the property and several other factors.

We normally get the permission to release the cleared funds back to you within 90 days. The
IRS will not accept this application without the buyer’s and seller’s US tax ID numbers or
applications for numbers attached to the application. If a US resident is purchasing the
property, then they need to supply their social security numbers. We suggest that you include
these requirements into your sales contract.

Please contact us with any questions you may have about the sale of your U.S. real property.
We can assist you with the application for a withholding certificate by preparing and filing
Form 8288-B. This will reduce the withholding on the sale of your U.S. real property. We can
also prepare and file your nonresident income tax return . The withholding obligation is
imposed on the withholding agent.

In an effort to correct this problem, Congress amended 26 USC § 1445 in 1984, placing the
duty on the buyer to collect the tax by withholding funds from the sale. The Foreign
Investment in Real Property Transfer Act requires any buyer of a U.S. real property interest
to withhold ten percent of the amount realized by a foreign seller. The default withholding rate
of 15% on the entire amount of the sales price of the property is quite harsh. Capital gains on
the sale of real estate are determined by netting of the sales price and the adjusted basis .
So a 15% withholding rate would be excessive in many cases.

The Foreign Investment in Real Property Tax Act of 1980 , enacted as Subtitle C of Title Xl
(the "Revenue Adjustments Act of 1980") of the Omnibus Reconciliation Act of 1980, Pub.
2599, 2682 (Dec. 5, 1980), is a United States tax law that imposes income tax on foreign
persons disposing of US real property interests. Tax is imposed at regular tax rates for the
taxpayer on the amount of gain considered recognized. Purchasers of real property interests
are required to withhold tax on payment for the property.

If the buyer does not withhold, he or she will held legally responsible for the tax by the IRS.
At closing, a FIRPTA affidavit that states that the seller is a non-resident alien for United
States income taxation purposes needs to be signed by the foreign sellers.

Congress subsequently passed FIRPTA to require all foreign persons to pay tax on
dispositions of any interest in United States real property at the time of transaction closing as
opposed to entrusting the subsequent proper tax filings. Under the Foreign Investment in
Real Property Tax Act of 1980 , the sale or other taxable disposition of United States real
property by a foreign person is subject to income tax withholding. U.S. income tax treaties
generally allow for such U.S. taxation. The withholding tax is imposed on the ‘withholding
agent’, which usually is the buyer.

There are, however, actions you can take to mitigate the impact of FIRPTA on your capital
gains. You can apply to the IRS to reduce the amount withheld to just 10 percent of tax
estimated to be due. You can also purchase and dispose assets using a domestic



corporation, although you will still be required to file disclosures of the makeup of the
company as foreign.

Withholding may be reduced from the standard 15% to an amount that will cover the tax
liability, upon application in advance of sale to the Internal Revenue Service. FIRPTA
overrides most nonrecognition provisions as well as those remaining tax treaties that provide
exemption from tax for such gains. To understand FIRPTA exemptions better, let's take a
look at a foreign person’s role in the entire process.

If the U.S. real property is sold at a loss, there may not be any U.S. tax liability, even though
tax has been withheld on the disposition. We will look at that once we know the role of the
foreign person in the whole process.

Income tax is imposed by FIRPTA on any property sold in the United States by a foreign
person. Limiting lost capital gain tax revenue from the real estate sale by foreign entities or
individuals was the reason FIRPTA was enacted. Under FIRPTA, dispositions of U.S. real
property by foreign persons are subject to income tax withholding. This tax is paid to the IRS
through regular income tax filings at the regular tax rates for the type of taxpayer on the
amount of gain recognized.

If an individual buys a property from a foreign person and the property is sold for over $ 1
million then the buyer is required to withhold fifteen percent of the gross sales price. Prior to
1981, foreign persons (so long as their activities in the US did not rise to the level of “trade of
business”) were often tax exempt on the sale of real property in the United States. However,
in the early 1980’s, the US became concerned about foreigners buying up significant
amounts of US real estate.

A number of non-resident foreigners want to find out whether filing a United States income
tax return to report a U.S real estate sale is necessary for them even if they incur a loss and
acquire a zero withholding certificate. The acquiring of a withholding certificate does not
exempt you from filing a U.S tax return to report a transaction. We can file an application for
exemption from withholding on or before the date of closing, 8288b. This will ensure that the
10% withholding stays with the title company rather than being sent to the IRS.

The withholding agent is the buyer or other transferee of United States real property. A
withholding obligation applies to individuals, foreign and domestic corporations, qualified
investment entities, and the fiduciary of certain trusts and estates. If there are two or more
buyers, each is obligated to withhold.

Increasing — from 5% to 10% — the maximum percentage of stock a foreign person may
hold in a publicly traded REIT without triggering FIRPTA. Generally, gain on a disposition of
stock in a U.S. real property holding corporation (“USRPHC") is taxed under FIRPTA as
income effectively connected with the conduct of a U.S. trade or business. Under pre-Act
law, a foreign person owning 5% or less, actually or constructively, of publicly traded REIT



stock was not subject to FIRPTA on the sale of the REIT stock or upon the receipt of a REIT
capital gain dividend.

The PATH Act increases the maximum ownership permitted under the exemption from
FIRPTA for publicly traded REITs from 5% to 10%. This change is effective for dispositions
and distributions after December 18, 2015. The Foreign Investment in Real Property Tax Act
or FIRPTA, applies to the disposition of U.S. real property by foreign owners. Canadians who
sell a U.S. property may be subject to a 15% withholding of the purchase price by the IRS.
There are ways to reduce or eliminate this withholding tax even if FIRPTA applies.

However, the obligation of each will be met if one of the joint buyers withholds and transmits
the required amount to the IRS. If seller is a foreign person there can be an exemption to
FIRPTA withholding, but the transaction must qualify. If seller believes they are entitled to an
exemption, they should contact their tax attorney or CPA immediately before considering
selling property. The exemption process can be lengthy and very specific documentation
must be provided to the IRS before seller learns if they have been approved for an
exemption. Many ‘foreign persons’ want to know whether they require an ITIN to sell a U.S
real estate.

The deposit received from the seller must then be paid to the IRS within the first 20 days
after the date of the transfer given that the sale price or gains realized on the property are
more than $300,000 but less than $1,000,000. However, a few exceptions from FIRPTA
withholding can be claimed if a certification has been issued by the IRS that the withholding
be lowered from 10% on the advance of the sales. To ensure tax collection from foreign
taxpayers, FIRPTA requires U.S. real property interest buyers to withhold 15% of the sales
price. The seller may apply to the Internal Revenue Service to reduce this 15% to the amount
of tax estimated to be due.

The IRS makes the buyer responsible for withholding ten percent of the gross sales price
even if the sale is made at a loss. The IRS will hold the buyer legally responsible for the tax if
the buyer does not withhold. At closing, sellers need to sign a FIRPTA affidavit which states
that they aren’t a non-resident alien for U.S income taxation purposes. fbar due date The
purpose of the FIRPTA affidavit is to protect buyers.

If you fail to withhold, you may be held liable for the tax. The seller may be eligible to reduce
his 15% withholding if certain requirements are met.

Many nonresident foreigners want to know whether they have to file a U.S income tax return
to report the sale of a U.S real estate even if they sell it at a loss and obtain a zero
withholding certificate. The requirements to file a U.S tax return to report the transaction are
not eliminated by the according of a withholding certificate.

In case there is no evidence of the above, for the purposes of the ten percent withholding,
the U.S citizen and the foreign person are each considered to own half of the property. Since
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we considered the sale price to be $600,000, the withholding would amount to $30,000
($600,000 sales price x50% apportionable to foreign person x 10 percent withholding rate).

Our team has extensive experience helping Canadians navigate FIRPTA. withhold up to 15%
of the sale price when a seller is a foreign person.



