Having It Both Ways:
Social Media’s Private Rights and Federal Immunity Under the CDA
Introduction
In 1996, Congress passed Section 230 of the Communications Decency Act (“CDA”) in
order to curb pornographic content on the internet and create an open forum welcome to
everyone.1 Since then, the law has been the subject of much contention and debate. By granting
immunity to the online platforms that host third party content, Section 230 attempts to
incentivize areas of open communication—free from government regulation.2 Many of its
supporters argue that its purpose is necessary in order to promote the deregulation of the internet
and encourage open debate and freedom of expression.3 Its staunchest critics believe that the law
gives social media companies too much power and affords its users little recourse in the face of
hateful and defamatory speech.4 While this paper briefly discusses some of those issues, the
primary goal of this essay is to suggest that without proper interpretation and more restrictive
application of Section 230 by the courts, the government has granted civil immunity to these
platforms while encouraging them to freely hinder political expression without consequence—
having all of the civil benefits of government granted immunity and all of the rights of a private
citizen. This, in turn, has effectively made these multibillion dollar companies rulers of the
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internet, giving them more power than the collective citizens who use these platforms in order to
exercise their freedom of speech.5
Legislative History and Intent
In an attempt to curb the spread of obscenity and pornographic content online, Senator
James Exon introduced the Communications Decency Act in 1995.6 The Senate determined that
83.5 percent of photographs that were available on the internet were pornographic, and that in
order to facilitate the growth and pleasant nature of the internet, something needed to be done.7
Congress feared that the laws in place at the time which prohibited obscenity and graphic content
in telecommunications were outdated, and needed to be geared specifically to the internet.8 As
they stood, they could not achieve the necessary goals in regulating a variety of different media
that the internet housed.9 In turn, Section 223 (not to be confused with Section 230) of the CDA
made it illegal to knowingly send or show minors obscene or indecent content over the internet.10
Originally the CDA’s main goal was to curb the spread of pornographic content on the internet,
and provide a system of organization and technology which would allow parents to filter and
monitor that content— thus limit children to unwanted exposure.11
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As concerns arose that excess government regulation over the internet would limit free
speech on specific platforms, the CDA was amended by Representatives Chris Cox and Ron
Wyden to include what is known today as Section 230, Protection for private blocking and
screening of offensive material.12 Section 230(c) states in pertinent part:
(c) Protection for “Good Samaritan” blocking and screening of offensive material
(1) Treatment of publisher or speaker
No provider or user of an interactive computer service shall be treated as
the publisher or speaker of any information provided by another information
content provider.
(2) Civil liability
No provider or user of an interactive computer service shall be held liable
on account of—
(A) Any action voluntarily taken in good faith to restrict access to or
availability of material that the provider or user considers to be
obscene, lewd, lascivious, filthy, excessively violent, harassing,
or otherwise objectionable, whether or not such material is
constitutionally protected; or
(B) Any action taken to enable or make available to information
content providers or others the technical means to restrict access
to material described in paragraph [A].13
Section 230’s main goals were to (1) allow private companies to restrict pornographic
content more easily, (2) create a burgeoning community where people could gather to freely
share content and express their views, and (3) to limit government regulation on the internet.14
Congress began to understand that a growing internet, with millions of users, would eventually
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become more and more impossible to police by any one government entity.15 The act was passed
by congress February 8, 1996 under the authority of the commerce clause to regulate parts of the
internet.16
Another reason for Section 230 of the CDA was to delegate some of these filtering
responsibilities to the very companies that would house the internet’s primary information.17 In
return for these companies sharing the burden for policing the spread of pornographic material
on the internet, Section 230 of the CDA grants these corporations with a form of quasi-civil
immunity—freeing them from any liability for content posted on their websites by a third-party
user.18
However, while the act intended to promote an internet conducive to the free expression
of ideas, congress did not explicitly provide any limitations or conditions to Section 230’s
immunity.19 The only exception being that Section 230 has no effect on Federal Criminal law,
Intellectual property law, and Communications privacy law.20 As a result of the vagueness and
scope of the terms listed in Section 230(c)(2)(A), these platforms retained their rights of
association as free private citizens, and acquired newly granted immunity from civil
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accountability vis-à-vis user conduct on their platforms— according to the first courts to
interpret this issue, these immunities applied regardless of whether platforms comported with the
statute by policing pornographic content or not.21 In other words, these internet platforms got to
have their cake and eat it too.
Early Opposition
As news of the Communications Decency Act of 1996 began to spread, it received much
criticism from many First Amendment advocates who felt that any attempts to restrict indecent
photography and sexual expression would inevitably chill vast areas of speech.22 Section 223 of
the Communications Decency Act made it illegal to knowingly distribute obscene or
pornographic materials to minors.23 Many people believed that in successfully enforcing the law,
the government would restrict artistic, literary, and scientific material protected by the First
Amendment.24
After the law was put into place, the first lawsuit challenging its constitutionality was
brought through the courts.25 In Reno v. American Civil Liberties Union, the ACLU challenged
Section 223 by alleging that its broad language would limit several forms of protected free
speech—particularly through the statute’s use of “patently offensive” language.26 Before making
its way up to the Supreme Court, Representative Jim Exxon, disappointed by the District Court
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for Eastern District of Pennsylvania’s decision in the matter, argued that the law was never
intended to ban or restrict any constitutionally protected material from adults.27 He further
iterated that the language “patently offensive” was intended only to apply to material that was in
context, both patently offensive AND sexually explicit—not applicable to scientific, literary, or
artistic forms of expression.28 Representative Jim Exon remained confident that the Supreme
Court would support his contentions and rule in his favor—The Supreme Court did not.29
In an opinion quoted heavily when referencing free speech principles on the internet, the
Supreme Court in Reno found that the language of Section 223 was overly broad and
nevertheless, would result in the suppression of constitutionally protected speech.30 Specifically,
the Supreme Court understood with amazing foresight, that broad and poorly defined content
referenced as “patently offensive” and “indecent” (similar to language used in Section 230)
would inevitably chill literary, scientific, artistic, and political expression.31 As The Court stated
in its opinion, “the statute sweeps more broadly than necessary” in order to avoid the dangers of
curbing protected speech.32 Additionally, The Court found no basis for the Government’s
argument that those terms would only be used to regulate sexually explicit and gory material, the
restriction of which embodied the main purpose of the CDA.33 One of the most concerning
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matters to the court was that the language of the CDA required the government to engage in
content-based regulation.34 This, The Court felt, left too much deference to any one entity when
it came to deciding what is “patently offensive” speech and what is not.35
The Court acknowledged that sexually explicit material isn’t always protected under the
First Amendment.36 In order to be considered unprotected speech, sexually explicit content must
meet the two-prong analysis set forth in Miller v. California: (1) it must appeal, as a whole, to
the prurient interest, and (2) the content lacks serious literary, artistic, political, or scientific
value.37 The Court considered the second prong most important. 38 Unlike the first prong, what is
considered literary, artistic, political, or scientific is not a test that could be judged by
contemporary community standards.39
Thus, The Court concluded that the burden placed on the free speech of adults was
unacceptable when less restrictive alternatives were present.40 The Court also found that the
vague language of Section 223 would not necessarily serve the purpose of the statute, either—
Section 223 would particularly affect noncommercial speakers, and yet commercial
pornographers would still remain largely unaffected.41 Even with the intent to protect minors,
such a well-intended interest would still not justify the possibility of free speech concerns that
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would inevitably affect adults.42 The Court suggested that the danger of such vague language
could be avoided by a more carefully drafted statute.43
Remanence of Unconstitutionality
Section 230 aims to promote free speech principles by discouraging the filtering of what
could possibly be considered defamatory content online.44 Congress was afraid that by leaving
these internet platforms exposed to vast amounts of liability arising from speech, collateral
censorship would occur.45 Collateral censorship arises when an individual limits the speech of
others instead of their own, in fear that the government will hold them liable for the actions of
that third person.46 However, in an effort to restrict some of the same material Section 223
sought to rid, Section 230(c)(2)(A) contains similar language granting civil immunity to
providers who restrict such content that is “otherwise objectionable…whether or not the material
is constitutionally protected.”47
As such, Section 230(c)(2)(A) is constitutionally concerning for two reasons: (1) it uses
similar, vague language that The Supreme Court in Reno considered unconstitutional for
purposes of free speech restrictions, and (2) congress is providing an incentive and, as such, a
directive for private companies to restrict content in a matter in which congress itself does not
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have the power to do—through the use of the language “whether or not the material is
constitutionally protected.”48
The relevant portion of the statute, identifies content as “obscene, lewd, lascivious, filthy,
excessively violent, harassing, or otherwise objectionable.”49 This Section 230 language on its
face would seem to many even more broad than the unconstitutional language of Section 223.50
There is no indication, as The Court stated in Reno, that such language is specific enough to
ensure that constitutionally protected speech such as artistic, literary, scientific, religious, or
political subject matters will not be restricted.51 As discussed more below, the language of
Section 230(c)(2)(A) is at least partially responsible for some of the content restrictions that
social media companies have put in place in more recent years, and the banning of content that
has restricted many unpopular viewpoints on the internet. The intent and purpose of Section
230(c)(2)(A) to encourage the banning of sexually explicit content unsuitable for minors has
been lost and ignored. Instead, the language has been used to eliminate any form of speech which
the social media companies find offensive. The only indication of congress’ intent behind the
meaning of “otherwise objectionable” was in its conference report discussing the Section 230
amendment.52 In the conference agreement, Congress stated its intent to overrule Stratton
Oakmont, Inc. v. Prodigy Servs. Co.53 In Stratton-Oakmont, a website was held liable as a
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speaker or content provider because of its heavy involvement in monitoring posts on the
website—removing content it considered to be harassing and sexually explicit.54 While this case
was brought for the libelous comments that were made on the platform— and a majority
consider it only for its libel aspect55— I believe that congress was paying more attention to the
fact that the website owned by Prodigy heavily monitored its content boards for nudity and other
sexually explicit material in addition to the libel in the case.56 This is evidenced by Congress’
proceeding statement, iterating that Stratton-Oakmont and other similar cases make it more
difficult for parents to monitor the content their children receive over the internet57 — surely
Congress wasn’t referencing parents’ concerns to shield their children from libelous statements
made against a financial organization.58 Even so, no evidence was presented that Prodigy was
attempting to remove any content other than material it felt, in good faith, was either explicit or
directly attacking other users through unprotected speech.59
Even without the overbroad and vague portions of this provision which have been the
cause of the most recent issues pertaining to free speech, what is almost just as concerning is the
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subsection’s intent to bypass constitutionality. By encouraging the removal of the objectionable
material “whether or not such material is constitutionally protected,” the provision is, on its face,
unconstitutional—yet it seems that those against the statute have never made an argument as to
this issue.60 Congress must pass laws which are consistent with the letter and spirit of the
constitution.61 This rule cannot be bypassed simply by encouraging others to do what would be
considered unconstitutional if done by Congress itself. Providers as for-profit companies are not
required to provide free speech guarantees.62 It seems counter-intuitive for Congress to
encourage private companies, who enjoy their rights as private entities to disassociate themselves
from certain viewpoints, to engage in viewpoint discrimination when Congress cannot do so
directly. When Congress writes a statute into law, “it must do so without creating great
restrictions on speech,” whether or not those restrictions are directly of consequence or not.63 In
other words, if congress can’t legally ban or remove constitutionally protected speech from the
internet, then it shouldn’t be able to direct and intentionally incentivize private companies to do
so in its place.
An Overbroad Interpretation of Immunity
While sometimes courts (to the peril of free speech) do not differentiate between the two
section parts, Sections 230(c)(1) and 230(c)(2) are functionally different. Section 230(c)(1) seeks
to define who is and is not considered a publisher or content provider, while Section 230(c)(2)
seeks to allow interactive computer services to become more involved in policing certain specific
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types of content without crossing over into the common law definition of “publisher” for
purposes of liability—so long as it is done in good faith.64
When interpreting how much censorship and control a platform can exert before it
becomes liable for the content it encourages, most courts broadly define “otherwise
objectionable” as any material that the platform deems subjectively inappropriate or contrary to
its community standards. Beginning with Doe v. GTE Corp, the Seventh Circuit found that
230(c)(2) gives the company the right to filter out offensive material and not be held liable.65 It is
unclear whether the court was intending to limit the definition to nudity, the actual subject of the
case.66 Nonetheless, Doe’s interpretation of Section 230 finds no avenue in which an interactive
service provider can be held liable, so long as it does not post any content itself.67
The Third Circuit in Green v. AOL held that interactive content provider has the right to
monitor any content on their website that is not in line with the website’s community guidelines,
though they reserve their right to not monitor either.68 This interpretation of Section 230(c)(2)
presupposes that “otherwise objectionable” content is anything the Platform has chosen to
include in its community guidelines. As I discuss below, looking to the community guidelines
provides no such clarity for users as the court in Green suggested.
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In Langdon v. Google, the Delaware Court broadened the interpretation of Section
230(c)(2) screening to include any action taken in order to restrict material which the platform
deemed necessary to achieve its editorial function.69 Such an interpretation ignores the plain
letter of the statute almost entirely.
Putting aside the relevant history of the CDA and the purpose of the statute outlined by
the sponsors themselves, at the very least, one should interpret the list of adjectives in Section
230(c)(2)(A) as a form of ejusdem generis— doing so would limit censorship of platforms to
violent, sexual, and harassing content, before the platform crosses the threshold of control and is
considered a publisher or speaker itself.70 Even more surprising is that courts have ignored
almost entirely the requirement of good faith in this portion of the statute.
The current interpretation of Section 230(c)(2) is inconsistent with the plain letter of the
law and other previous portions of the CDA—like Section 223.71 This overly-broad and
subjective interpretation of the “otherwise objectionable” catch-all seeks to undermine the very
purpose of the statute itself—protect the principles of limited censorship and free speech
online.72 Congress wanted to encourage the free exchange of ideas and political discourse over
the internet, but it also wanted to balance the interest of removing explicit content for families.73
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By allowing companies to remove—without consequence— any material it subjectively
considers necessary, the courts are choosing to protect the rights of private platforms over the
rights of the American public. It is important to remember that Congress intended to protect the
users, not the companies who host them. What the jurisprudence has created, is a statute that
grants immunity to social media companies for content it doesn’t post, whether or not it actively
chooses to keep or remove such content.74 Do or don’t, it makes no difference as to the effect of
Section 230. A platform receives unequivocal benefits, without any conditions to act in
accordance with the purpose of the statutes. These undefined terms have actually limited
constitutionally protected rights.75
Ultimately the meaning of Section 230(c)(2)(A) affects the application of Section 230 in
its entirety. The courts must begin to interpret Section 230(c)(2)(A) in accordance with the
legislature’s intent— so that it benefits both the users of the internet and the companies that
empower those user’s rights. The proper interpretation of Section 230 is this: in order to limit
collateral censorship on the internet, no website will be held liable for material they do not
post— in the event that censorship is conducted in good faith in order to limit pornographic,
gory, or other repulsive conduct for children, the website will not be considered a publisher or
speaker even as it exerts control over such content. Under this interpretation, internet platforms
do not fall under good faith censorship when they hinder access or communication of material
which is not gory, pornographic, or obscene in nature— therefore crossing into publisher
territory. Compare this to the faulty interpretation that the jurisprudence has created: a website is
not liable as a publisher or speaker for content posted by a third party whether or not they censor

74
75

See, e.g., Doe, 347 F.3d at 659.
See Reno, 521 U.S. at 877.

14

the objectionable content referenced in 230(c)(2)(A) or whether these platforms censor any or all
content they disagree with. If free speech is going to survive the digital age, the only viable
interpretation of the statute is the former.76 The latter interpretation is wholly unsustainable, and
has given internet platforms the power to regulate the internet untouched, in accordance with
their own views, free from liability or accountability.
First Amendment Issues
It is unquestionable that the internet today would be a much different place without the
CDA in its infancy.77 In the internet’s early years, it was nearly impossible to police the content
that was rushing onto the world-wide web.78 One can only imagine that without the limit of
liability for content posted on a website, users or as Section 230 calls them, “content creators”,
would have been met with long waiting times pending approval of posted information, as well as
rejected submissions. The possibility of this kind of hindrance paired with the CDA’s generous
immunity, encouraged platforms to limit the amount of censorship and create communities
unfettered by speech restrictions. Back then, the internet was not even close to being as busy as it
is now—today, about seven in every ten Americans are active on social media.79 Now,
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algorithms have given social media platforms the best of both worlds, the ability to police
millions of posts with little relative cost, while still keeping their CDA immunity.80
Since the 2016 election, and with the discovery of the Russian Troll farms that attempted
to alter the perceptions of groups on the internet, the state of social media has been entirely
different.81 In February 2018, the Justice Department determined that Russia had used both
Facebook and Twitter more than any other tool in attempts to influence the election.82 Facebook
presented congress with over 3,000 documents evidencing the use of advertising by Russian
Troll farms in attempt to grow America’s divide.83 Facebook’s Mark Zuckerberg was asked to
appear before Congress in order to discuss measures that would be put in place in order to avoid
such occurrences in the future.84
After the rallies that lead to the events in Charlottesville, Virginia, several website
hosting companies canceled the web registrations for neo-Nazi websites.85 Recently companies
have begun a movement to ban all types of speech that it considers to be “hate speech”, this
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content has included more obvious groups (like neo-Nazis), but has also been broadened to
encompass certain viewpoints which many have labeled as conspiracy theories.86 Companies are
no longer afraid to voice their opinion and enforce the removal of certain viewpoints, banning
content, groups, and parties that it considers “otherwise objectionable”, even when such speech
is not widely considered “hate speech”—like YouTube’s banning of several gun demos and
reviews.87 This, along with the use of widespread sorting and banning algorithms, has created
areas of contention amongst many parties. Even the Supreme Court has iterated that the internet
is the most important place for the exercise of free speech.88
Because many of the same companies own a variety of different platforms, there is a
consensus of viewpoints and general consistency of opinion, amongst a vast majority of the
platforms themselves, that pose a serious danger to varying opinions.89 The Supreme Court in
Reno noted that “no single organization controls any membership in the Web, nor is there any
single centralized point from which individual Web sites or services can be blocked from the
Web,” such a statement is hardly true today with the consolidation in ownership of many social
media platforms.90 Many of these internet-wide content restrictions have gone unnoticed. While
these viewpoints may be considered objectionable and sometimes outright hateful, silencing
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these more contentious viewpoints creates a precedent that many on both sides would consider
ill-advised. Such actions create a gateway for the banning and removal of more commonly held,
though sometimes disagreeable, viewpoints.91 What is even more concerning to many, is that
Facebook, like some other Social Media Platforms do not allow the appeal of posts, only pages
and profiles.92 Many First Amendment advocates warn that one should not wait until personal
free speech rights have been abridged before starting to protect them93—even if you disagree
with the viewpoints that are being banned, the majority is quick to become the minority.
Guidelines and Terms or Service provide no better road map for people to understand
how these companies choose to police speech. Facebook bans speech that it considers attacks
against “race, ethnicity, national origin, religious affiliation, sexual orientation, caste, sex,
gender, gender identity, and serious disease or disability” and even “immigration status”.94
Instagram, which is owned by Facebook, shares similar policies.95 Twitter includes almost
identical language, but also prohibits content that incites fear.96 Google which owns YouTube,
bans all of the above including speech geared toward “people of a certain age.”97 Aside from the
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economy, these topics encompass almost every single modern day political viewpoint, not to
mention these companies have banned other speech not included within their guidelines, which it
considers to be a conspiracy or otherwise untruthful, at their discretion.98
There are two primary ways in which social media companies filter content with and
without human review and oversight.99 The first, is the outright banning of content, this one is
the most obvious and sometimes considered the most egregious.100 Companies review whether
the content comports with the community standards and decide whether to keep or remove it.101
The second, less noticeable, and some would argue even more effective, is the sorting of wanted
and unwanted content.102 Instead of disallowing content, platforms decide which specific items
will be prioritized for the user’s attention, and which ones will be lost in the clutter of
information.103
The first of these generally garners more media attention. In early 2019, Facebook,
Twitter, and other social media companies banned Alex Jones, Louis Farrakhan, Milo
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Yiannopoulos and other related individuals that these social media companies considered
hateful.104 Many within the ACLU have cautioned this move by Social Media companies.105
Soon after, James Woods, a right-wing actor and Trump supporter, was banned for a
satirical tweet, which he alleged was a directive from Democrats, that men were encouraged not
to vote.106 He argues that in the tweet itself, he pointed out the message was a joke and not real.
Nevertheless, Twitter maintained the ban after accusing him of affecting the political process.107
While he was eventually allowed back, he was banned again from quoting a line from the show
The Wire: “If you try to kill the King, you better not miss. #HangThemAll.”108
Advocates from both sides have been caught in the crossfire. Recently, well-known
feminist Meghan Murphy was banned for misgendering a female and arguing that men cannot
shed their oppressive nature simply by identifying as female.109 This opinion and others like it
caused her and other gender critical trans-women to be banned.110 Oren Amitay, a clinical
psychologist and sex researcher was also banned, for referring to a Twitter troll as he/she.111
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In using the second form of filtering, sorting the order and appearance of content through
preferential treatment and algorithms, Facebook and Google have openly begun to hide content
from users which it considers propagating unfounded conspiracies.112 The content of these
include Flat earth conspiracies, anti-vaccination groups, and 9/11-Truther videos113— this new
change has been rolled out even after Facebook’s Vice President made a press statement
addressing free speech concerns online saying, “[Facebook] cannot become arbiters of truth.”114
While some companies have not outright banned these types of posts, they have limited their
viewership through these means.
Twitter has even announced that it was in the process of rolling out a policy which would
hide and limit the reach of tweets by political figures, if the tweets were found to be in violation
of the community standards.115 Most recently, twitter banned the official campaign account of
Senator Mitch McConnell for posting a video of protestors outside of his home.116 McConnell’s
campaign argued that the protesters were the ones inciting violence against McConnell, but
nonetheless Twitter maintained that the post violated its terms against inciting violence.117
Twitter has since unlocked McConnell’s account after the Senator argued that the censorship was
112
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nefarious especially since the platform had allowed the hash-tag #MassacreMitch to trend on the
site.118
World-Wide Free Speech Issues
In order to fully understand the impact of social media’s attempt to curtail what it
considers hate speech, it is important to understand other motivating factors in this endeavor—
like the laws which govern speech in many countries in the European Union.
It is relevant to understand that many of the same pressures and reasons for stricter
governing of speech on the internet are present in the European Union as they are in the United
States— like the spread of what is widely referred to as “fake news” and the fear of foreign
meddling in elections.119 After the 2015 terror attacks and the Charlie Hebdo attack, the French
government even sought to make social media companies at least partially responsible, in an
attempt to quickly solve what it considered a national threat.120
For the most part, the European Union has generally adopted Article 19 of the
International Covenant on Civil and Political Rights (“ICCPR”)121. However, the law specifically
allows for the regulation of speech that is targeted against another person’s dignity.122 The
ICCPR is implemented individually by the countries that choose to enforce it.123 This carve-out
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has allowed these countries in the European Union to enact laws which curtail speech on the
broad interpretation that it “affects another person’s dignity.”124 These are essentially exclusions
for speech that is considered defamatory and unprotected, although the United States has a Strict
Scrutiny test in deciding whether the rights of a citizen can be abridged, which the rest of the
world does not. Article 20 of the ICCPR attempts to limit speech that incites discrimination or
violence.125 Again, this article has given courts and countries the power to enact laws which limit
speech on the broad interpretation of this premise.
For example, Germany has enacted measures such as the Netzwerkdurchsetzungsgesetz,
more commonly known as the “NetzDG”126, a law that requires social media platforms to
remove content posted by its users which is deemed to be unlawful under “hate speech” within
one week from posting.127 In some more serious circumstances the law enforces removal of
unwanted content within 24 hours, with a criminal penalty of up to €5 million.128 Since the
passing of the NetzDG, many critics argue that the law is responsible for excessive censorship
which has resulted in the removal of content which is objectively not unlawful.129 This is largely

124

See Case C-507/17, CNIL v. Google ¶. 20.

125

See ICCPR, art. 20(2) (“Any advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence shall be prohibited by law ....”).
126

See Rebecca Zipursky, Nuts About Netz: The Network Enforcement Act and Freedom of Expression, 42 FORDHAM
INT'L L.J. 1325 (2019) (for an in-depth analysis of how the NetzDG is encroaching on vast areas of open and free
debate in Europe).
127

Netzwerkdurchsetzungsgesetz § 3 no. 2.2-2.3 (also known as “Network Enforcement Act” or “NetzDG”), July
12, 2017,
https://www.bmjv.de/SharedDocs/Gesetzgebungsverfahren/Dokumente/NetzDG_engl.pdf?__blob=publicationFile&
v=2.
128

Id.

129

Reporters Without Borders, The Network Enforcement Act Apparently Leads to Excessive Blocking of Content,
REPORTERS WITHOUT BORDERS (Aug. 3, 2018), https://rsf.org/en/news/network-enforcement-act-apparently-leadsexcessive-blocking-content.

23

because of collateral censorship— in fear of being held liable under the act, these companies are
playing it safe and banning more than is actually necessary.130 This is the very result that
Congress sought to avoid when it passed Section 230 of the CDA.
One major difference in American jurisprudence and the courts’ analyses in Germany
regarding free speech is that German courts freely tie in moral decision making into their
analyses.131 Particularly, courts in Europe will look at the disagreeableness of a viewpoint when
deciding to inforce the law or not.132 To many outside the United States this may seem like a
logical conclusion for the court to make, but this principle cuts against the very grain of over
two-hundred years of American jurisprudence— The Supreme Court should not rule based on
policy or personal considerations, and specifically with regards to free speech, The Court must
not decide what is protected on the basis of ideology or perspective.133 This allows for more
predictable outcomes by The Supreme Court— in theory, it creates law based on the application
and intent of Congress, and not one centered around the partisan or political beliefs of the
Justices.
In addition to laws like the NetzGD, the European Union has heavily based many of its
restrictions on speech on the “right to be forgotten.”134 Following such individual interests, the
European Union passed the General Data Protection Regulation (“GDPR”) act.135 This law
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forces millions of companies to delete the unwanted posts and information of many European
citizens.136 It encourages and most of the time requires social media companies to remove thirdparty posts at the request of an affected user. Once again, reiterating a concept specifically
discouraged by courts in the United States.137
Most recently, the European Commission met with several internet platforms in order to
create a new resolution that would counter speech made illegal by the European Union and its
countries.138 This is known as the “Code of Conduct Countering Illegal Hate Speech Online”.139
In the agreement, several internet companies acknowledged that they would prohibit what the
European Union considered “hateful conduct”— and that such compliance would be frequently
monitored and reviewed on a periodical basis.140
Many argue that this agreement and continuing change was almost entirely coerced.141
Internet Platforms understood that such an “agreement” reached by the European Commission
was the only alternative to rigorous laws that would have been passed in its place had an
agreement not been reached.142 Companies created stark changes to their speech policies within
the span of a year in order to comply with the European pressure.143
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Unfortunately for the platforms, European leaders have only created more pressures and
restrictions, demands which only grew louder after the most recent terror attacks in the last few
years.144 Unlike many advocates for regulation in the United States, the United Kingdom even
encouraged the use of automated banning, versus human regulation which it felt was too
inefficient to combat the hate speech the European Union sought to curb.145
Slowly but surely such measures that were originally intended to combat terrorism have
made their way into regulating all illegal hate speech defined by the European Union and
individual state laws.146 The agreement makes it to where the terms outlined in most platforms’
terms of service are not only encouraged, but will be met with serious fines if not enforced.147
The European Union and its country states are inarguably attempting to influence
American based social media companies and internet platforms to act in accordance with its
policies on hate speech—with the threat criminal enforcement.148 Such a measure to restrict
protected speech through criminal enforcement is unconstitutional in the United States— the
only way for United States to encourage the American principles of free speech is for courts to
interpret Section 230 to achieve its proper function under those principles. Ultimately this will
force internet platforms to make a choice.
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Making A Choice
While the European Union has created some pressure for social media companies to act
in accordance with Europe’s laws, American jurisprudence has ensured that social media
companies are no longer afraid to propagate certain content and openly restrict others, even when
such content is not obscene or lewd, and objectively protected under the First Amendment. With
the recent court decisions that have found Section 230(2)(c) to be subjective test and not an
objective test, it is nearly impossible to see a situation where a court would consider a Social
Media platform to be defined as “content provider”, regardless of the amount of control that the
company exerts over the information being posted. In the last couple of years, Social Media
companies have begun to use Section 230(2)(c) to freely to block political content at their
discretion and without limitation— this unrestricted immunity has created a dangerous precedent
for the future of the First Amendment, and more specifically open debate. As we have seen very
recently, a growing divide has become much more contentious for Americans everywhere. 149
Over fifty percent of Americans see opposing viewpoints as a threat to their future and society.150
Something must be done, specifically with social media. Banning and sorting creates echo
chambers, and statistically, echo chambers create even more polarization.151
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My proposition, only a step in solving a much bigger issue at hand, is that courts apply an
interpretation of Section 230 which is in line with Congress’ original intent and language. An
interpretation benefits the people by limiting censorship, and protects companies that allow free
speech to flourish—the actual goal of Section 230 of the CDA.
I agree that, originally, the CDA was integral with our first amendment rights on the
internet, but that has changed since the development of sophisticated algorithm technology
geared towards censorship. Now, internet platforms can get the best of both worlds—cheap
alternatives to monitoring their websites, and immunity that was put in place so that they
wouldn’t have to. This cannot continue, those who misuse Section 230’s power without
achieving its purpose do not deserve its protection. The CDA has given internet companies no
reason to fear when removing defamatory or explicit content, but these companies cannot
become supreme rulers of the internet, deciding what is acceptable speech and what is not,
especially when internet speech is becoming the most important speech—“[anyone] can become
a town crier with a voice that resonates farther than it could from any soapbox.”152
The Supreme Court iterated and reiterated that banning someone from social media
altogether is to prevent them from exercising their first amendment rights. But the internet will
not continue to be the most important place for free public debate, unless these Platforms are
incentivized to remain neutral third-parties. Even when a platform is not attempting to align
information with its own political views, it must not be encouraged in its attempt to make no one
offended—after all, “the public expression of ideas may not be prohibited merely because the
ideas are themselves offensive to some of their hearers.”153 Congress intended that the growth of
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the internet benefit all of society, it sought to encourage interactive computer services to provide
neutral tools when monitoring and removing content.154
Some would suggest that because a majority of the public uses Social Media platforms as
an avenue to exercise their freedom of expression and other public rights, that social media
companies have now forfeited their rights of freedom of association as juridical persons, and
should be considered quasi-public entities or public forums;155 with a proper interpretation of
Section 230, this drastic change is unnecessary. The solution is that these companies, and in turn
the courts, have to make a choice: (1) Social Media companies can exercise their private rights of
association freely and without discretion, or (2) they can receive CDA immunity for limiting
censorship and promoting protected speech— but they cannot have both. Such an interpretation
has no bearing on Social Media’s good faith attempts to filter unprotected speech in line with the
language of Section 230(c)(2)(A) (even if such speech is later found to be constitutionally
protected). This will prevent the spread of the gory and violent content that frankly has no place
anywhere in debate.156
While I agree with the court in Caraccioli v. Facebook, that a Platform does not become
a content provider simply by virtue of deciding not to remove information,157 a platform can
become an information content provider, by choosing to remove too much information. As
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platforms gain more control over the content that is posted on their websites, they must do so at
their own risk of becoming a content provider. It must be so, that a coordination of millions of
voices through the use of sophisticated filtering and sorting (and mob psychology)158, is
considered acting as a “content creator”. Removing all unwanted speech is a negative form of
promulgation, especially when those restrictions are aligned to a message consistent with the
personal and political beliefs of those people within the higher echelon of the Social Media
Platforms. The conductor of an orchestra makes no noise, but they are still responsible for the
collective sound.
Companies that engage in restraint will always be rewarded with immunity—as they
always have under Section 230—but companies which engage en masse in filtering and sorting
practices on the basis of political viewpoint discrimination, simply cannot be considered to have
acted in “good faith” in accordance with the subsection.
Furthermore, the CDA’s immunity is an Affirmative defense (a principal erroneously
overlooked by the courts addressing the issue).159 In order to comport with the common law
principles of an affirmative defense, the burden of proving immunity must be on the
Defendant.160 Such immunity should not be given freely as courts have been quick to do
whenever a defendant calls themselves an “interactive computer service”. An actual objective
analysis of whether the company has systematically engaged in viewpoint discrimination should
be required—whether or not they qualify under the purpose of an “interactive computer service”

158

See Edward Morrissey, How Twitter and Facebook are weaponizing mob mentality, THE WEEK (Jul. 31, 2018),
https://theweek.com/articles/787650/how-twitter-facebook-are-weaponizing-mob-mentality.
159

See Zeran, 129 F.3d at 329.

160

See Perry v. U.S. Dep't of State, 669 F. Supp. 2d 60, 65 (D.D.C. 2009); see also Patterson v. New York, 432 U.S.
197, 210 (1977).

30

or whether the amount of control and influence they have exercised over the content qualifies
them as an “information content provider.” Courts must begin to balance the interest of free
speech rights of internet users with the rights of immunity of the company itself.
With that in mind, users have always been, and should always be able to filter their own
content as they see fit. Such user controlled filters were explicitly encouraged by congress when
it passed the CDA.161
Some might argue that such a policy would be unable to curb defamatory speech. Despite
this argument, a remedy for defamation has always existed against the party who directly posts
the content. 162 Unfortunately, this does not always comport with the deep pockets rule that is
generally desired by attorneys. Parties injured by defamatory statements are not without legal
recourse, as we have seen recently with Alex Jones and his remarks against a victim of the Sandy
Hook school shooting163— but a person blocked by a consortium of social media companies, has
effectively been banned from having a voice on the internet.164
One might also argue that being blocked from social media should not be considered as
“being silenced” because a person can easily find another avenue or place to exercise their
speech. To that I would say, as the Supreme Court has said, “one is not to have the exercise of
[their] liberty of expression in appropriate places abridged on the plea that it may be exercised in
some other place.”165
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It is inevitable that such choices will have international speech implications. After all,
social media companies are susceptible to the laws of other countries. Such restrictions can be
partially solved by the ability to restrict and limit content based on location, a form of technology
which has existed for the last decade.166 Moreover, it is understood that congress wanted the
CDA’s effects to be felt internationally, hoping that an open internet would spread truth and
democratic ideals.167 The European Union’s disagreement with the fundamentals of American
free speech principles cannot be the primary reason to defer on what many Americans consider
their most important right.
In January 2019, a congressman intended to revise the statute to provide that a platform
which engages in the manipulation and blocking of material, or alters the order in which material
is presented to users, would be considered a publisher of such content and not subject to the
immunity afforded under the section.168 While attempting to solve the issue, it seems that such
language would make it difficult for people to sort through the expanse of information that is
present on the internet. An organization of content based on popularity would be a violation of
the statute— such a violation would ultimately be contrary to the way in which people prefer to
view their content.
Such a revision is not necessary in order fix the problem that has been created by Social
Media content policies and the widespread use of sorting and banning algorithms. Nor is action
by the courts to enforce Section 230 in accordance with its history and intent a form of Judicial
legislation. It is simply interpreting the statute in a manner in which it achieves its intended
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results— to promote and protect open debate on the internet, while giving each user the tools and
means to filter out such content themselves.
Conclusion
Social Media is changing the way people have relationships. There is a whole generation
of kids that would rather scroll through their newsfeed than go outside.169 With the recent
developments in politics and social media, it is important that congress and the courts incentivize
the protection of civil liberties of the individual, not the corporations that control the internet.
Section 230 is an avenue, created by congress, in which both the users and the internet
providers can flourish, neither taking precedent over the other—but such a result requires the
proper interpretation. Moreover, this interpretation can incentivize a solution for a larger free
speech issue on the internet.
Because a majority will always determine what is considered acceptable speech, the first
amendment was intended to protect the minority of viewpoints.170 Even when a viewpoint is
considered offensive, annoying, or wholly untruthful by many, most of the time it can be blocked
and or ignored by the person receiving the information. And a viewpoint which is defamatory or
damaging can almost always be met with legal recourse. Social Media Platforms should not be
incentivized to become the arbiters of speech.
In trying to ban all offensive and potentially damaging content, social media companies
have inevitably encroached in areas of speech that are necessary for public discourse, and as such
a healthy democracy. They are “[b]urning the house to roast the pig.”171
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While most would hope for pleasant and peaceful discussion, the resulting echo chambers
created from such endeavors have created more damage than much of the content itself— echo
chambers let the fake, unfounded claims exist freely without contestation.
Moreover, freedom to hear the truth includes the freedom to hear the lies. Eventually the
internet will break the fourth wall of our “screens” (to the extent that it hasn’t already). Its roots
will become inseparable from the real world. In order to preserve the principles and foundations
of our civil liberties, they must be integrated within the internet now, before the virtual becomes
synonymous with our reality.
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