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Airplane Accidents – Understanding your rights under Article 17(1) and 21(1) of the Montreal Convention[footnoteRef:2]* [2: * 	Author: Chai Wen Min, 3rd Year LL.B. Undergraduate (Singapore Management University, School of Law). I would like to thank Soh Kian Peng, Chandran Su Jin, and Mark Chia Zi Han for their useful comments and suggestions. All errors remain mine. Edited by Goh Teng Jun Gerome, 4th Year LL.B. Undergraduate. ] 


“People who board planes are not afraid of flying. 
They are afraid of not flying.” – Winne Micah.

Introduction
1 October 29, 2018. Flight 610, Lion Air smashes into the Java Sea off Indonesia, killing all 189 souls aboard.[footnoteRef:3] This is swiftly followed by Flight 302, Ethiopian Airlines, which crashes in Bishoftu, Ethiopia.[footnoteRef:4] Again, no survivors are left.[footnoteRef:5] Preliminary investigations reveal that the auto-pilot systems in both cases forced the plane into a death dive, giving its crew little time to react.[footnoteRef:6] Claims for compensation are still pending, with families apparently pressured into signing away their legal rights.[footnoteRef:7] This article therefore seeks to inform the public of their rights in such cases. It sets out the legal regime that governs aircraft accidents, and the type of losses compensable, whether in the event of death or a serious injury to a loved one.   [3:  	Hashim, Firdaus, “Lion Air 737 Max 8 crash confirmed, 189 dead”, Flight Global (29 October 2018) 
<https://www.flightglobal.com/news/articles/lion-air-737-max-8-crash-confirmed-189-dead-453061/> (accessed 14 October 2019).]  [4:  	BBC, “Ethiopian Airlines: 'No survivors' on crashed Boeing 737”, The British Broadcasting Corporation 
(10 March 2019) <https://www.bbc.com/news/world-africa-47513508> (accessed 14 October 2019).]  [5:  	Ibid.]  [6:  	See Indonesian Aircraft Accident Investigation Bureau Preliminary Report at pg 22; see also Ethiopian 
Aircraft Accident Investigation Bureau Preliminary Report (March 2019) at pg 25.]  [7:  	Hannah Beech, Muktita Suhartono, “Lion Air Crash families say they were pressured to sign no-suit 
deal”, The New York Times (21 March 2019) <https://www.nytimes.com/2019/03/21/world/asia/lion-air-crash-families-lawsuits.html> (accessed 15 October 2019).] 



Discussion
The current legal regime
2 In Singapore, liability for aircraft accidents is governed exclusively[footnoteRef:8] by Article 17(1) of the Montreal Convention (“MC”),[footnoteRef:9] an international treaty signed by 136 countries.[footnoteRef:10] Briefly, under Article 17(1) MC, an airline must compensate the passenger (or his estate) if his injury or death is caused by an “accident” while onboard the plane. [8:   	Stott v Thomas Cook Tour Operators Limited [2014] UKSC 15 at [31]; see also Barclay v British Airways 
[2010] QB 187 (“Barclays”) at [2]. See paragraph [10] for further elaboration.]  [9:  	See s 3(1) of the Carriage by Air (Montreal Convention, 1999) Act (Cap 32b, Rev Ed 2008) (“Air Act”).]  [10:  	See Status under the Convention for the Unification of Certain Rules for International Carriage by Air 
(Montreal, 28 May 1999), retrieved from <https://www.icao.int/secretariat/legal/List%20of%20Parties/Mtl99_EN.pdf>.] 


What is an “accident”?
3 However, not every incident that causes injury onboard the plane is an “accident” under Article 17(1) MC. To illustrate, think of John, a clumsy passenger. If John accidentally trips and injures himself, should the airline compensate him? Perhaps not. Similarly, if John suddenly has a heart attack, why should the airline compensate him? 

4 An accident therefore requires an “unusual or unexpected event” that is “external” to the passenger.[footnoteRef:11] Where a passenger’s injury results from his “internal”[footnoteRef:12] reaction to the normal operation of the flight, there is generally no accident to speak of.[footnoteRef:13] This occurred in Travel Group,[footnoteRef:14] where the claimants argued that they had developed blood clotting as a result of prolonged seating. Quite sensibly, the court denied their claim.[footnoteRef:15] [11:  	Air France v Saks (1985) 470 US 392 (USSC) (“Saks”) at 405.]  [12:  	See, e.g. In re Deep Vein Thrombosis and Air Travel Group Litigation [2006] 1 AC 495 (UKHL) 
(“Travel Group”), at [23] and [49].]  [13:  	Barclays, supra n 6 at [35]; Chaudhari v British Airways plc The Times [1997] EWCA Civ 1413 at pg 4.]  [14:  	Travel Group, supra n 10. ]  [15:  	Id, at [23], [34], [49], and [86].] 


[bookmark: _Hlk22908559]Where injuries are caused by a passenger (i.e. “self-inflicted” injuries)
5 Nevertheless, some self-inflicted injuries are still compensable. As stated above, what is required is an “unusual” event that is “external” to the passenger. Thus, John can still have a valid claim to compensation if (a) his injury is initially caused by his own mishap or internal condition, e.g. the onset of heart attack or illness, but (b) the airline’s “failure to act” aggravates his existing injury or leads to death.[footnoteRef:16] [16:  	Saks, supra n 9 at 406; see also Art 21(2)(a) of the Montreal Convention; Doe v Etihad Airways, P.J.S.C., 
(2017) 870 F.3d 406 (USCA) (“Etihad”) at 424 – 425.] 


6 Most commonly, this occurs where an airline refuses an explicit request for assistance.[footnoteRef:17] Thus, in Husain, a claim for wrongful death succeeded because the deceased (who had suffered an asthma attack) had thrice requested to change his seat away from a smoker, but was each time denied.[footnoteRef:18] Similarly, in Malev,[footnoteRef:19] the passenger (Mr Fulop) suffered a heart attack and requested for assistance.[footnoteRef:20] In violation of internal protocols, the crew refused to divert to the nearest airport and instead proceeded with the flight.[footnoteRef:21]  [17:  	Cf Aziz v Air India Ltd (2009) 658 F.Supp.2d 1144 (USDC) (“Aziz”) at 1151.]  [18:  	Olympic Airways v Husain (2004) 540 US 644 (USSC) at 656.]  [19:  	Fulop v Malev Hungarian Airlines (2003) 175 F.Supp.2d 651 (“Malev”).]  [20:  	Malev, supra n 17 at 652.]  [21:  	Id, at 672.] 


7 Mr Fulop eventually required a heart bypass.[footnoteRef:22] The court allowed his claim to proceed to trial on the basis that “major” deviations from “recognised practices and procedures” could involve an “accident” under Article 17(1) MC.[footnoteRef:23] It further held that the relevant practices could be internal to the airline, prescribed (i.e. regulations laid down by the government), or found as a matter of industry practice.[footnoteRef:24] [22:  	Id, at 652.]  [23:  	Id, at 665; see also Seguritan v Northwest Airlines (1982) 86 AD 2d 658 (USSC) at 658.]  [24:  	Aziz, supra n 15 at 1153; cf Travel Group, supra n 10 at [24], [76], and [86].] 


What types of injuries are compensable?
8 To summarise, as long as there has been an “accident”, all types of physical injuries are compensable. In this regard, the threshold to establish a physical injury is extremely low; a pin-prick will literally suffice.[footnoteRef:25] But what about mental injuries like depression or post-traumatic stress?  [25:  	Etihad, supra n 14 at 434.] 


9 The position in Singapore is unclear, given the lack of local cases. Still, this issue has been discussed in other countries.[footnoteRef:26] Several countries like Canada, the United Kingdom and the United States, require that claims for mental injuries must first be accompanied by a physical injury.[footnoteRef:27] This is due to concerns over the difficulty in determining mental injuries.[footnoteRef:28] To be clear, both the physical and mental injuries are claimable once this requirement is fulfilled.[footnoteRef:29] The mental injury also need not be caused by the physical injury – all that is needed is the presence of a physical injury.[footnoteRef:30] Thus, in Morris,[footnoteRef:31] while a female passenger successfully argued that a sexual assault on her was an “external” event within the meaning of Article 17(1) MC, the lack of any physical injury meant that she could not claim losses for her depression.[footnoteRef:32] [26:  	There are, as of yet, no local cases concerning the scope of recoverable injuries under Article 17(1) MC. 
Thus, the analysis here relies on cases from other countries. ]  [27:  	See e.g. Etihad, supra n 14 at 414, 418.]  [28:  	Morris v KLM Royal Dutch Airlines [2002] 2 AC 628 (UKHL) (“Morris”), at [27].]  [29:  	Etihad, supra n 14 at 434.]  [30:  	Id, at 417, 434.]  [31:  	Morris, supra at n 26. ]  [32:  	Id, at [4], [20], [129], [178].] 


10 Of course, a passenger with no physical injuries could argue (by analogy) that because claims for “purely” mental injuries in cases involving negligence have been recognised in Singapore,[footnoteRef:33] similar claims should be also allowed under Article 17(1) MC. That is problematic for two reasons, however. First, the MC provides the sole and exclusive cause of action against an airline.[footnoteRef:34] Accordingly, only cases that deal with the MC or its predecessor, the Warsaw Convention, are relevant. Cases that deal with negligence are therefore presumably irrelevant. Second, the need for “uniform”[footnoteRef:35] application of international treaties will likely also require Singapore to follow suit. [33:  	Ngiam Kong Seng v Lim Chiew Hock [2008] 3 SLR(R) 674 (SGCA) at [48]; Man Mohan Singh s/o 
Jothirambal Singh v Zurich Insurance (Singapore) Pte Ltd [2008] 3 SLR(R) 735 (SGCA) at [32].]  [34:  	See para [2].]  [35:  	Morris, supra n 26 at [77].] 




How much should you sue for?
11 Assuming an “accident” has now been established, the question of compensation arises. Here, the passenger has two options. First, he may choose to sue the airline for a sum not exceeding SGD$210,000 (approximately).[footnoteRef:36] If so, under Article 21(1) MC, the lack of fault or negligence on the airline’s part is irrelevant.[footnoteRef:37] What this essentially means is that liability is assured: the airline will always be required to compensate the passenger for his injury. The passenger will only need to prove the extent of his losses (e.g. a loss of future earnings). [36:  	See Article 21(1) MC; Convention for the Unification of Certain Rules for International Carriage by Air 
done at Montreal on 28 May 1999 at pp 3 – 4; see also s 2 of the Carriage by Air (Montreal Convention, 1999) (Revision of Limits of Liability) Order 2009, amending Article 21(1) MC; see also Article 23(1) MC. For conversion rates, see <https://www.imf.org/external/np/fin/data/rms_five.aspx>.]  [37:  	Morris, supra n 26 at [66]; see also Wu Siying v Malaysian Airline System Bhd [2016] 11 MLJ 549 at 
[9].] 


12 Alternatively, if the passenger sues for a sum exceeding SGD$210,000, the airline is allowed to argue that the accident was not due to their fault or negligence.[footnoteRef:38] If the airline succeeds, the entire claim may be defeated.[footnoteRef:39] This is particularly important, especially in cases where the airline does not seem to be at fault (e.g. the sudden disappearance of Flight 370, Malaysian Airlines,[footnoteRef:40] or the unforeseen shooting of Flight 752, Ukraine International Airlines).[footnoteRef:41] There are, of course, other examples,[footnoteRef:42] but the bottom line is that some situations are simply unforeseeable. In such a case, as a matter of strategy, it might be safer to sue for the lesser sum, instead of suing for more but potentially ending up with nothing. Taking this safer option would also save on the time and costs that are typically associated with litigation.  [38:  	See s 21(2) MC; see also Wang Bao’An v Malaysian Airline System Bhd [2018] 11 MLJ 585 at [10].]  [39:  	Authority on this is admittedly scarce. See Pearson, Riley, “Foundations of Aviation Law” (Ashgate, 
2015) at pg 188. See also Speciale, “Fundamentals of Aviation Law” (McGraw-Hill, 2006) at pg 285.]  [40:  	BBC, “MH17 Ukraine plane crash: What we know”, The British Broadcasting Corporation (19 June 
2019) <https://www.bbc.com/news/world-europe-28357880> (accessed 25 October 2019).]  [41:  	BBC, “Iran plane crash: What we know about flight PS752”, The British Broadcasting Corporation (14 
January 2020) <https://www.bbc.com/news/world-middle-east-51047006> (accessed 25 January 2020).]  [42:  	Bellamy, “Malaysian Airlines Flight 370 Final Report Inconclusive”, Avionics International (2 August 
2018) <https://www.aviationtoday.com/2018/08/02/malaysia-airlines-flight-370-final-report-inconclusive/> (accessed 25 October 2019).] 


Losses claimable in the event of death
13 The preceding analysis generally holds true even in the event of the passenger’s death. The deceased’s right to sue would be first entrusted to his estate.[footnoteRef:43] The estate may then sue the airline on behalf of the deceased’s next-of-kin (i.e. the “dependants”).[footnoteRef:44] Here, compensation would include claims for pain and suffering before death,[footnoteRef:45] as well as the funeral expenses that are reasonably and actually incurred.[footnoteRef:46] For ease of proof, receipts for the expenses should be kept.[footnoteRef:47]  [43:  	See s 20 of the Civil Law Act (Cap 43, Rev Ed 1999) (“CLA”); see also s 5 Air Act, supra n 7. ]  [44:  	See ss 20(1) to 20(3), s 21(8) CLA.]  [45:  	See s 11(1) CLA; see also Lee Theng Yiow v Ismail bin Muhamad [2003] SGHC 259 (“Ismail”) at [6].]  [46:  	Wong Ngoo Hing v Wong Choy [1999] 4 MLJ 481; Stanton v Ewart F Youldon Ltd [1960] 1 ALL ER 
429, 545.]  [47:  	Ismail, supra n 43 at [7].] 


14 Crucially however, while an injured passenger can claim for a loss of future earnings,[footnoteRef:48] a deceased’s estate cannot.[footnoteRef:49] Instead, the estate can only claim for dependency losses.[footnoteRef:50] Such losses aim to compensate the deceased’s dependants only to the extent that they require.[footnoteRef:51] Thus, a child would, for instance, be entitled to his school fees and monthly allowances. An elderly parent may be entitled to medical expenses, insurance, and even the cost of employing a maid.[footnoteRef:52] In keeping with the principle above, dependants must first show that they are in fact financially dependent on the deceased before such losses can be awarded.[footnoteRef:53] Consequently, it is unlikely that such losses will be awarded where the deceased’s next-of-kin are all working adults.[footnoteRef:54]  [48:  	See Main Text at para [11].]  [49:  	See s 10(3)(a)(ii) CLA.]  [50:  	See s 22(1) CLA; Tan Gek Suan Constance v Lau Kean Wah [2018] 3 SLR 1024 (SGHC) (“Constance”) 
at [9].]  [51:  	Constance, supra n 48 at [11].]  [52:  	See Hanson Ingrid Christina v Tan Puey Tze [2008] 1 SLR(R) 409 (SGHC) at Annexures A and B.]  [53:  	Constance, supra n 48 at [10]–[11].]  [54:  	Ibid.] 

15 Finally, while SGD$15,000 is claimable as damages for grief and sorrow,[footnoteRef:55] the sum goes not to the estate,[footnoteRef:56] but is instead divided equally amongst the dependants.[footnoteRef:57] [55:  	See ss 21(1) and 21(4) CLA.]  [56:  	See s 21(3) CLA.]  [57:  	See ss 21(2) and 21(5) CLA.] 


Conclusion
16 Death comes for us all, but we need not be afraid or ill-informed. While accidents are always unfortunate, passengers and family members alike should remain well-informed of their rights. A summary of the legal regime can be found in the diagram below. If in doubt, consult a lawyer first before signing any agreement. 


Summary of Legal Regime
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This article does not constitute legal advice or opinion. SMU Lexicon and its members do not accept or assume responsibility, and will not be liable, to any person in respect of this article.
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