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A Multifaceted View
of the Uplands

ur concept of the "uplands” largely depends upon

it osts bt vvderlic our Ht.mdpn‘lnf Uplands ane seen

as Thimberlands” by those who value profits that come
trom esdracting lombwer ane wond prosucts. These samie forests
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sehemes by theese sl wish to L'\|"|LJ|'I.' exlractive activiabes
withen the contest of protil, some ecological considerations or
as s obten the case, O mastune of both, Those who o value th
culturab interrelationships of communitbes and their resournces
iyt woulid alsoc viese thas entive ecosystom as ancesteal

domrans

Wl e rudes over Hhws somwe areas need 1o be clear, these
|".'r-pt'~||'\t < lnevitably clash. ||1||- {1 -,-,E:H- |g..-|||--,-.- 1|mr
ancestral comaiins e intrisic pelitical and property rights
ofindigersons compimitivs may dBhor ventral govesnment
cupibrel v reg e lobion sseested] By Ccommumity baseaf resoneeee
mamagement programs beological concerns mitigate, and ot
s e ncensistent with, unbridhd estracton for timber and
uther winud prowtuct= driven by maone probits

[ B aitaches i this s of the |1'|‘|s|!p]":|:|‘n* Moatural Kesouroes
Law Journal esamune lhese perspectives as reibed i three
ditterent contemporany polioy instruments: Forests as assets that
create tember wooid |'|-.1-.1|..'|.1'~ amd eventually prodit as the
dhrvinge conee that mmbiems the Forest Besources Secantization
Strateey (FR5S) thot s well under study by the present
admstration. The potential of communities, under central
povernment sapery ision, b achieve ecological and production
targets miloem the Commumity Based Besource Managemoni
(CBEM ) programs mits varous versions. Ancestral Domam
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n'i'ula_":‘litnrn <|LL!1uwiL'd:._:.L' the view that collective community
perspectives articulated through various cultural mechanisms
such as customary law should govern how resources will be
used

Qf course, each of these programs, whether in reality or in
rhetoric, take the other vicws into consideration. They have
to since they need to be acceptable ina social environment where
the constituencies supportimg each of these stand pomts have
increasingly become palitically relevant. Some views are echoed
by administrators i government; others, through consultants
within international financial institutions. Still others, by
systemal efforts af [‘It'l.\]"]w-' movements whose views have
become popular as each of the older solutions led to orisis
after crises, None of these advocates of course have tull control
over the historical conpunctures of their efforis

Examining these policies therefore is an mquiry nto where
the “truce lines” bebween these advocates have been drawn, It
reveals toowhat extent the State, throueh relevant agencies, have
accepted or accommaodated either the full view or the Linguage
resulting from it, 1t is evident for mstance that the Forest
Resources Securttization Strategy (FRSS) takes off trom the
symbolic recognition of tenural rights: [t however vses these
symbolisms as means to subvert them by using them as basis
for communities to participate in a forum that could only be
controlled by those who can become savey in the financial and
trade markets, Communities benefil, not by collectively
deciding on the orientation of their development. but only
through sharing in the profits of others. Very little control is
left to them-those that remain would in faet be largely svimbolic

This is, at its core; "trickle down” |it-x'1'ini1rm'||l

Kl'l;'u'r'.'il‘lg the imterests that are EIVEN more importance in
each of the programs of course is not cnough. This knowledge
should inform action, After all, the lines drawn by the programs
as they are now articulated do change only through informed
and systematic collective efforts,

Marvic M.V.E. Leonen




The Forest Resource
Securitization Strategy:
Selling the Security of
Philippine Forests

ALVIN T. PAGAYATAN

L. INTRODUCTION

On January 6, 1998, Department of Environment and Natural
Besources (DENER) Secrotary Victor O, Ramos issued Department
Admunistrative Order No. 1, series of 1998 (heremafter DAOD
98-01}, thercby establishing the Forest Rosource Securitization
otrategy (FESS). The program was seen as a solution to the
government’s perennial problem of finding sufficient and
sustained f'.h'hhll:n_." for 1ts reforestation efforts,

DACY OS] comes at a critical time when the country is in
dire need of a workable and effective forestry program that will
arrest deforestation (which has already reached crucial levels)

| DEMR Adm O Moo 8 (1998), sec 22
Actording 1o the 19%7 Forestry
S1atisticy, out of the cowntry™s total land
area ol approximately 30 million
hectares, current total forest cover
drmcunts 1o only 5.8 mallian hectares or
less tham 0% of the total land area Thig
15 in sharp contrast to 1he Country’s
original 1.7 rrullsan hectiasres of old groweh
farests and way below the ideal fareg)
cover of 54% Ses The State of the
Pralippers Enronment. Iban Foundation,
fe (1SR, titing Percy E. Sajhe et al.,
Saving the Present lof the Future: The
State of the Ervironment (1 552)
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and implement massive and nationwide reforestation. The
Urder also comes in the midst of severe pressure being exerted
by communities and environmental advocates for the DENR
to fully and genuinely adopt community-based policies in its
forestry programs.

This paper analyzes the FRSS, particularly its feasibility,
legality, and its effect on forest communities. In addition, this
paper aims (o bring to light questions regarding the real policies
behind the DENR's approach to the torestry sector, particularly
as to whether the Department has genuinely emploved the
principle of community-based forest management (CBEFM),
as it has repeatedly claimed, or if the Department has continued
to adhere to profit-oriented commercial forestry,

1. A “PAraDicMm SHIFT"?

Philippiru.- reforestation programs have reputedly been
undergoing a "paradigm shift” from the widespread usc of the
prnapie of commercial torestry toa community-based one” From
the archaic policies laid down in Presidential Decree Mo, 705
(otherwise known as the "Revised Forestry Code of the
Philippines” ) which emphasized the utilization of forest esources
for commercial purposes and prm'id'.-d for the criminal
prosecubion of persons who enter into classibied forest areas
without permit or license, the principle of community-based
forest management (CBEM), a more socially-oriented and
community-driven reforestation strategy is said to have emerged

The shift, at least in policy-rhetoric, to CBFM was largely
spurred by the untrammeled loss and degradation of the
country’s torests, despite numerous plantation schemes, and
mare importantly, by the growing pressure on the govermment
to recognize the capability of indigenous and migrant
communities to conserve and manage forest resources, primarily
due to their prosimity to such resources and their tim-tested,
long standing practices in forestry conservation and management.
As a result, strict conservation policies have becen imposed,
resulting in a ban on logging operations in the remaining
primary forests,” the cancellation of several Timber Licens
Agreements (TLAs) and Indwstrial Forest Management
Agreements (IFMAS), and the imposition of logging moratoriums
in many provinces, With respect to the forest communitios, their
land tenure security, long weakened by state policies on land
classification, have been strengthened, in recognition of the fact
that they are in the best position to take care of the forests that
they inhabit.

2.1 Roots of CBFM
The roots of CBFM can be traced back to the 1980s upon the

implementation of the Integrated Social Forestry Program
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(5FP), which gave qualificd individuals and communities
tenurial rights iver the uplands for a period of at least 25 years
i excharge for undertakang forest-guand dutics and reforestation
activitivs, The program was in line with the declared povernment
policy of democratizing the "use of public forests and to promote
more equitable distribution of torest bounty.™

Mot long atter, the rights of indigenous peoples (IPs) over
thieir ancesteal lands; which included vast forest arcas, were
recognreed through the ssuance of Certthoates.of Ancestral Land
Clamms (CALCS) i cortain provinees.” The subsequent issuances
of DENEK Admimstrative Order Nos, 22 and 227 series of 1993
established the concept of CBFM at the center of national
policy. Two vears later, in 1995, President Ramos issued
Executive Onder Mo, 263 which mandated CBEM as the “national
strategy 1o achieve forestry and social justice™ In his speech
u the 20th session of the International Tropical Timber Council
TTC ) and Intermational Tropical Timber Organization (ITTC)
i May of 19, President Ramos recognized that forest loss and
degradation can only be curbed if the organized local
communitics and 1% are given the power and the authority (o
embark on therr own reforestation efforts. "

The " paradigm shilt” though has not been as comprehensive
and as genuine as the government would hike some to believe.
Forone, laws, particulary DENR Admanistrative Order No. 9%-
20 comtinune toexclude commeraial forestry aneas and protected
Arcas o e covernge of CBFM. Secomd, the communities
nemain bound 1o respect prior vested rights! and to follow
detatled development plans that are formulated with the
nflucnee and concurrence of the LGUs and; of course, the
DENE Third, established palicies and laws notwithstanding,
the government still appears determined to pursue commercial
torestry with its numerows industrial reforestation Progriams
and strategies, such as the Industrial Forest Management
Agreement (IFMA) progran, the Private Land Timber Permit
(PLTEY program, and the Soaalized Industrial Forest
Management Agreement (SIFMA) program for example. Fourth,
the government’s annual budget always allocates to Commercial
Forestry items amounts much bugger than those allotted o CBEM
particulars. Over the past few years, [rom 1995 up to 1998, the
government has relied more and moere on Foreign-Assisted
Projects (FAT) to finance its CBEM programs, in sharp contrast
ter the increasing regular budetany appropriations for commercial
terestry.” In the Fiscal Year (FY) 1999 General Appropriations
Act, commercial forestry items continue to get the bigpest
allotments, while CHEM programs, with their meager allotments,
would agaim bave o rely beavily, if not tenuously, on foreign
Hnancial assistance for their effective implementation.”

Throughout all these instances that betray its bias tor
commercial forestry, the government has continued to
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" DENR Adrm D No, 1 {1988), 2nd
whereas dlause

" The major players, asiche from jhe
private myvestors, are the trstee bank,
the sefvice consartinm, and the use-
righits Foaledess

* Spe Summary of Tree Bank Briefing
for Congressional Commitiee on 1he
Billion Trees Act (1995) (on file with the
author)
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camouflage, with little success, its real intentions with
community-based rhetoric. The concept of CBFM, thought to
be the principle that would rehabilitate the Philippines’
rundown forests, is ironically being used and co-opted by the
government in 1ts policy statements to appease advocates for
a more sustainable forestry program, and in order to justify and
continue with its profit-oriented forestry projects

111. DAQ BACKGROUND

DAO 98-01 prescribing the Forest Resource Securitization
Strategy (FRSS) 1s a striking indication of the government's tefusal
to completely implement community-based policies in its
reforestation endeavors notwithstanding rhetarice to the contrary
Although the DENR touts it as part of their program to enhance
the principle of CBFM, the FRSS evokes commercialization in
ibs purest sense, as it aims to securitize existing forest assets and
subsequently sell and 1ssue these financial securities to the
private sector in order to mobilize private capital and raise funds
for sustainable forestry.” The private investors and all the
other major players™ are all driven into the securitization
venture by the prospect of raking in huge profits. With respect
tor the use-rights holders, most especially upland communities,
these monetary incentives are dangled to convince them to give
up their tenurial rights or rights of possession over their
respective lands.

3.1 The Origins Of The FRS55

In 1995, then House Speaker Jose de Venecia filed House Bill
No. 3, otherwise known as the “Billion Trees Act,” which
endeavored to provide the mechanism for the planting of one
biltion (1000000, 0008 brees on seven million (7000000} hectarnes
of land. However, the enormous costs of rehabilitation of the
forests, estimated in 1995 to be at least twenty thousand pesos
(P20,000) per hectare and amounting to a total of at least one
hundred forty billien { P1-40,000,000,000)," proved 1o be bevond
the government's financial capaaty, To address the problem,
a consortium made up o the Bankers Agsociation of the
Philippines (BAP), the Development Bank of the Philippines
(DB, and the Alternative Developroent Initiatives, Inc. (ADII),
a firm specializing in merchant banking and financial
management, proposed the “Tree Bank” solution, o tunding
mechanism that would provide the propesed Billion Trees
Act the necessary funding coming from the private investor.

3.2 The Tree Bank Solution

In the scheme, the Tree Bank certificates, also called “Social Service
Bonds” or “Tree Bonds”, are sold and issued to private investors,
with the proceeds serving as payment for the services of
upland communities or contractors which would be tasked to
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plant, grow and care for the trees in their respective assigned
areas for 10 years: The income or procecds from the project go
to the Tree Bank Fund managed by the program, which would
augmen! the DENRs reforestation funds and enable the
government to finance the implementation of a total system of
sustainable reforestation. The ultimate effect of the Tree Bank
solution 1s 1o bring down the effective cost of retorestation per
hectare over a period of forty (40) vears to only Eight Thousand
Three Hund n-rI:-FfiHhi_'.' Pesos (P8,380),"

The Tree Bond s different from an ordinary investment bang,
The Tree Bond holder is not entitled o recover the principal or
the interest. Moreover, the certificate s nol an indication of
ownershup. In retum though, the bond holders get the tollowing
benetits: (a) the nght to peniodically check the progress of the
commumity's activities in the reforestation area covered by
the bond certibicate; (b} a guarantee of sustained reforestation
n the forest arca assigned to the bond holder's number; and
{ch priority Aghts in the purchase of the eventual forest products
or goods, which they can get at a subslantial discount

3.3 The Mroposal

I 1997, less than two vears after the Billion Trees Act fizzled
out in the Senate, TREFCORD of Australia, a foreign corporation
engaging 1n induostrial forest ventures, together with the
Philippine Rural Reconstruction Movement (PREM), the Agri-
system Bevelopment Corp. (ASDUC), the ADIT and the Philippine
MNational Bank (PNE) presented to then DENR Secretary Victor
() Ramos a proposal to securitize forest assets in the country
for the purpose of rasing money for retonestabion. Thae proposal
formed the basis for DAO Y801, which came out less than a year
later in January of 1995

DAO95-01 incorporated most of TREECORT of Australia’s
|:"!'l."lPI!"1|’I| to securitize forest assels, except in one |'||.|-Ih;'_.l|.'j_‘|
important aspect - the onder excluded natural growth torests
from arcas that can be subjected o extraction of hmber resources
under the securitization strategy.' This exclusion was
subsequently embodied in section 7 of the draft of the rules and
regulations implementing BPACY 98-0]

I'he limatation on troe |:':I:|.'1:‘|1|HIL'II':‘- and restriction on
protechion lmests ehicited adverse reactions from the corporations
arid banks planming to spearhead the secuntization scheme. They,
of course, batted tor the inclusion of tree-rich protection torests
not merely for management and preservation by the service
consortium, but for their explotation and extraction under
the strategy ™ The reason was obvious - to start with seedlings
and plantlings would entail a long waiting period that mav not
bo worth the investors” while, considering the gargantuan
amounts of capital noeded for such a venture. In contrast, the

NOVEMBER 2001

il

BENE ADmM. O We 1 (1E98) w1 lan
fati 14

Sectson T of DENR Adm 0 RNo 83-0%%
RR provades et Protectios 'oresty wiisin
may be inelude
Lhe SECurite
Pt CovirecE §
RNCEsTrEl clab
preserved by 1he wervice
entiy in agrordance swith thea original
purposes and no extraction of the
timber resources therein shall be
allowed These sestrictions shall be
vaprotaly prowedied 1or in the it

within 1ha

¥

yerttire
agreement as wi a5 in the Forest
Development Plan(s} and Budiness Manii)
famjpphayis proyvicetd)

W rterviews with sewerni DENA (nregien

Forest Fesowrces Secunieainn Strategy




ol

i g
" See DENR Memorandum dated Aug
31, 1993
* Sep House Comimines on Appeopiations
Hearng on DFNR Budget, Sept. 1B 1948
napresrelease on Novamber B 100E,

deEmuded fo
A region as the
countrys premier “timber cortldar ar
st Al 1ree larm afed. Accore
The @eif ity
DEXNA personnel, a portion of this “1imber
corricder” may e wsed 1o house the
PUEDT Sed Uil alisn proswect

" Danry P Lizarey, John PoEeily and
Michail Malowey, Fritner o0 Seoumtization
in the Plwiippines, BS REVIEW, p 1 (1994}

rEEFyIEas it

Fhiripamne Natura! Resources Lav Journal

immediate utilization of the multitude of mature dipterocarp
trees in natural growth forests would translate, at least in the
initial cycle, into a much shortened payvback period - indeed,
4 very favorable state of affairs for the capitalists and proponents
of the strategy. As a result, potential inanciers and implementors
of the strategy backed out, and the planned pilot project n
Bukidnon™ never matenalized. Consequently, the implermentation of
DAL 9501 was shelved,

Later in 1995, with the assumption of the office of DENE
Secretary by Antonio H. Cerilles, the order was resuscitated,
heralding the new DEMR Admimistrabion's strong commercial
inclinations,

Oin August 18, 19498, a roundtable discussion™ was held for
the purpose af reviewmg DACH Y8 and solicitng suggestions
tor the formulation of the program’s implementing rules and
regulations. Many among the participants gave negative views
on the program's implementability. Consequently, DENR
officials are currently re-examining the program, studying
ways lo make it feasible and enticing to patential investors,
Obviously, these officials are under pressure to allow natural
erowth and protection fomests to be harvested, Adter all, this could
be the anly way that consortiums, banks, and other timancial
mstitutions will agree to implement the project. In a move
that could signify its firm resolve to push through with the
strategy despite the disputes and deficiencies, the DENR has
H|I'r.'dl.‘|_l. tagged the Caraga area, specitically in Agusan del
Sur, o howse the model securitizabon project.”™

I'V. THE SECURITIZATION CONCEPT

Securitization is a financing mechanism that repackages assets
or receivables inlo securitios that ame sold or traded W investors
[Linvolves the transtormation of Uliguid assets into marketable
securities. These illiquid assets are sold to a trust institution,
which in turn uses the pool of assets as collateral to issue
bonds. The trust institution then passes thi procesis back to
the originators or the original holders of the illiguid assets

Securitization, as a funding technique, has its roots in the
United States in the 1970s when mortgage associations bought
residential mortgages insured with the government's Federal
Housing Association (FHA) and sold securities backed by the
residential mortgages. The immediate effect of the sl up was
the shifting of the risk from lenders (or original mortgagees)
to the buyers of the securities. Thr wigh the expert ha ndling of
thi mottgage associations of the interest on loans and the
cortesponding mortgages, securities holders were ensured of
returns on their investments, The whole scheme benetited the
maortgage market as lenders, who before could only provide a
limited amount of residential mortgages, were stripped of the
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rsks wvolved m lending. The money that these lenders received
trom the sale of the mortgages were in turn used to issue more
loans secured by mortgages. The result, inshort, was a much
larger poal of liquidity in the residential mortgage market
and, more importantly, the diversification of risks.

Today, securitization schemes are no longer exclusively
backed by mortgage assets. [t took a while before the first
noen-mortgaged-backed transaction was tompleted in the form
of a computer leasing-backed transaction.™ Today, imagination
and ingenuity have allowed a constantly widening array of assets
to be securitized, such as car loans, student loans, commercial
real estate, utility receivables, credit card receivables, msurance
premium recewvables, healthoare receivables, commercial and
affice equipment leases, and in the case of the FRSS, forest

FESOLITUR S
4.1 The Securilization Process

There are two tvpes of securitization structures depending on
the interest that the investor has on the underlying asset
Structures in which the investors acquire ownership over the
underlying assets are called “pass-through” structures, Structures
designed as debt instruments, which ane secured on the payment
of receivables; are known as " pay-through” structures. Ina “pass-
throwueh” structure, a homosenous p-.n'-'.- of mortgames 15 Lised
as collateral for the issuance of securities. The holders of these
securities, being part-owners of the underlying assets, are
entitled to their corresponding shares m the cash flows from
the pool, after deducting transaction expenses. On the other hand
"pav-throueh® structures entitle the secunty holders only toa
hlapuln'.u_ul mterest, as their "investments” are teeated as loans
rather than the purchase of underlving assets.” The FRSS is an
example of a " pav-through" structure

hi wheels of asset-backed, pay-through securitization
start rolling upon the assignment or sale of receivables or
olher assots by the owner of these assets, also known as
arizimalon 1o e ssuer, also knosvn as the spiial Purpose Vehicle
=PV The SV s a bankruptoy remote entity, confined o
activities envisaged under the fransaction by its articles and
memorandum of assockation, se U s ihically tor the purpses
of the fransaction.” The proceeds from the assigned receivablis
or other dssels swill then be :'|L’,hl1l|||_‘. rematied to the SPPY. The
SPV issues o investors securities backed by the aforementioned
assels, The cash flows received |.‘_‘. the 5PV will then be wsed
to make the required pavments ol interest and pruu_‘thj tor the
investors, In the event that receivable pavments ane insufficient
to cover the payvments to myvestors, credit enhancement may
be availed of to ensure the uninterrupted flow of payments to
investors
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The rapid and global development of securitization s not
at all surprising in view of the many advantages and benefits
that can be derived from such a funding scheme from the
point of view of the originator, the buyer of the receivables and
issuer of the securities, and the investors. As far as the onginator
is concerned, securitization brings three main advantages:

1. Securitization improves the liquidity of the originator,
since tuture payments are transformed into immediate
cash. The sale of assets, even though discounted, will
bring in a lump sum cash payment to the originator,
which it can use to meet current obligations or use as
a'¢1i1|tf|l for other business ventures,

2=

As previously explained, securitization facilitates the
diversification of funding source and provides access
to the capital markets. In the case of the residential
mortgage-backed securities in the United States, as the
obligations or securities backed by mortgages are no
longer associated with the general credit or market
risk of the orginating entity, which in this case, is the
FHA, the resulting securities are likely to be rated
higher than the credit rating of the seller. As a result, the
originator can usually gain access to new markets and
imnvestors, which would otherwise not be available
through traditional lending lines.

Lad

. The funding costs are diminished along with the
corresponding optimization of capital usage. Although
uptront costs of securitization transactions can be
expensive, such costs can be amortized over the life of
the deal. Moreover, investors will tend to be more
aggressive in view of the higher than normal interest
vields. Consequently, the overall cost of funding to the
originator will likely be lower than when traditional
saurces are tapped.”

For the issuer of the securities (the 5PV), the benefils
include risk diversification, lower funding costs, access 1o new
investors, and improved capital etficiency. For the investors,
securities present a good opportunity to improve retums on
investments, while at the same lime mammtaiming the
corresponding risks at acceptable levels

For all its positive attributes, though, securitization also brings
with it several hazards for all the entities involved, First,
upfront costs and ongoing administration fees may be too
expensive on transactions that are very small or have short
average lives. Second, the assets of the originator may be too
diverse or may be of such a nature as to make it difficult to assess
the overall performance of the portfolio. This results in
uncertainty in the performance of the portfolio and usually leads
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to higher credit enhancement requirements. Third, and most
practical disadvantage, the onginator may not possess sufficient
capability to monitor and manage the assets and to provide
enough performance data on the portiolio.

4.2 Rapid Growth

The rapid growth of the securitization markiet in the United States
has spilled over to Asian countries, including the Philippines,
where markets continue to be able to finance high rates of
growth.” A combination of credit quality problems and
increasingly limited access o new funding for many banks in
Asia has increased the opporturitics for the rapid development
of the securitization markets i the region, where asset-backed
“pav-through” structures presently dominate. Beginning mid-
1990%, inroads have been made in terms of developing structural
tactors thal would support the establishment and development
of the sceuritization mechanism. In Hong Kong, Japan, and
Australia, countrics with substantial asset pools, securitization
guidelines have already been established, other Asian countries
are following suit. In lune of 1997, Thailand established
guidelines for SPVs specifically for use in securitizations.* In
Indonesia, Bapepam, the capital markets regulatory body, is
cncouraging the development of viable domestic Indonesian
market Jor securitized assets. A mandate for a domestic auto
loan securitization has been awarded as part of this inibiative.”
Securitization has set fool i other Asian countries, such as Korea
and Malaysia. Overall, the Asian region = being viewed by
analysts as one huge growth market tor securitization. ™

With DO SE-01, securitization seems to havee found its wiry
to the Philippine forestry sector. However, instead of the usual
excitement that such a financing mechanism generates, the
appearance of securibizalion in this country has brought about
much concern and apprehension, mostly from the environmental
sector. The fear appears to be well-grounded, since the asset that
15 proposced to be securitized under DAO 98-01 are [orest
resocites = natural wealth that have huge economic, social, and
ecrvironmental significance.

V. THe FRSS

The FRSS prescribed by DAOOS-01 is not the tvpical common
securitization scheme. Unlike that of the ordmary securitization,
which s eimployved to gain financial beoefits, the ultimate
ebjective of the FRSS, at least on paper, is the reforestation of
Philippine forests. Although there are obvious parallelisms
between a regular “pay-through” securitization structure and
the FRSS, it will be shown that situations that are not normally
tound in the former crop up in the latter. Indeed, the FRSS is
a complicated and highly technical forestry program that is
difficult to comprehend from the order itself and its IRR.
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Befitting its ultimate purpose, the FRSS 15 a cyclical
miechanism that facilitates the steady flow of income to be
used for the generation and maintenance of forest resources,
The forest respurces generated and maintained are steadily
increased with each evele and dependence on the original
forest portfolio is gradually diminished

5.1 The Flayers

The strategy involves four major players - the forest use-rights
holder (hereimafter “rights holder”), the securitization service
consortium, the trustee bank, and the investors

5.1.1 The Rights Holder

The “rights holder” is the entity that holds the righttul possession
and occupation of the land to be subjected under the
securitization program, It may be an organized community, a
corporate entity, or an individual with whom the DEXRK has
a valid and existing agreement for the development and
utilization of forest resources, In certain circumestances, i1 may
be the government itselt or even a private landowner.

The term “rights holder” thus applies to holders of tenurnial
instruments such as the Commumnity-Based Forest Management
Agreement (CBFMA), Industrial Forest Management Agrecment
(IFMA), or Socialized Industnal Forest Managemen! Agreement
(SIFMA ) and the Certiticate of Ancestral Domam/ Land Tithe
(CADT/CALT) I the sulyect land constitutes (ores=t areas of
the public domain and not covered by existing teniurial
instruments or duly-recognized ancestral claims, the government
is necessarily the “rights holder.™ Owners of private lands
may also opt to include their lands for forestry purpases under
the securitization program, and may likewise enter into joint
venture agreements or similar arrangements with a duly
authorized service consortivum or other entity." In order for a
forest land to be subjected to the securtization strateey, the
consent of the rights holder must fiest be obtaimed . (that is i
they had not already signiticd their intention to gualify thier
land for securitization) since they have rights of use and
possession over their forest land by victue of a retorestation
contract between them and the government

5.1.2 The Service Consortimm

Ther huge task of managing” the porttolio of assets with the view
of maximizing returns falls on the service consortium which
may consist of a group of corporations; associations or
organizations. DAQ 95-01 lays down two criteria for the
selection of a consortium. First, the corporations, associations
or organizations that compose it are duly organized and
existing in the Philippines. Second, these groups should have
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local and /or international experience, competence and
commutment o undertake management of forest resources ©
The Constitution impeses o third requirement restricting
toreign ownership in companies or associations entering into
a joint venture agreement with the State to a maximum of
A% This constitutional restriction will be explained in greater
ditail below,

5.1.3 The Trustee Bink

TTrust” reters 1o an agreement whereby a person or entity
called a trustee is appainted by another called a trustor to
administer, hold and manage funds and/or property of the
trustor for the benetit of a benehiciary® Basically, it 1s an
agreement between a financial institution careving out trustee
tunctions on the one hand and trustors on the other, whereby
the Bnancial institution provides myvestment services and
expertise o trustors who do not possess the time apd the
experiise o manage their assets wiselv. The trustee is, therefore,
vesled with general authority and responsibility o administer
and manage the trustor’s assets, including the formulation of
policies regarding the imvestment aid dispisition of funds or
of any trustinstrument.” The beneliciary could be the trustor
or anybody designated as such

Phe trustee bank is defined as a financial institution
authorlzed to perform trustee lunctions under the laws of the
Republic of the Philippines * There is ne resuirement that e
bank be Filipino-owned. As long as it possesses o et or liconse
to pertorm trustee functions in the Philippines,” the bank is
qualitied to participate in the FRSS

Under the FRSS: the trustee bank also doubles as a special
purpese vehicle (SPY), which acquires the usutructuary rights
over the forest assets In contrast, however, to the normal
“pav-through” securitization model. the trustee bank /SPV,
under the FRSS model, does not have to remit money o the
onginator since, unlike the originator in the regular secuntization
model, the orginator has an automatic share in the net operating
income of the business venture,

304 The Investors

The tourth major player are the investors from whom the
money that fuels the securitization strategy originates. The
acoess to private funds is facilitated by the purchase of securitios,
representing a stake in the securilized forest resources, The
securites are debt instruments that entitle the investors to
periodic interest payments and to the principal as well, There
are no restrictions as to the citizenship of the investors, and as
U\\"ﬂt—.‘i’ﬁhlp over torest resources does not pass to the investors,
the 0% constitutional limit to foreign equities does not apply,
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5.2 The Process
5.2.1 The First Cycle
5.2.1.1 Delineation, Inventory and Valuation

The DENR, through the Forest Management Bureau (FMB),
jumpstarts the securitization process by identifying candidate
forest sites for securitization.” Existing rights holders whao
want to include their lands in the program can do so by
signifying their intention to the FMB. The rights holder, the DENK
for forest areas not covered by tenurial instruments. or the land
owner, then forms a joint venture company (JVC) with a service
consortium identified by the DENR, upon the recommuendation
by the FMB. The two entities will then be bound by a jomt venture
agreement (JVA)," which details the institubional relationships,
considerations, undertakings, and implementation process for
the securitization strategy.” The agreement will cover 25 vears,
renewable for another 25,7 In the context of the “pay-through”
securitization structure, the VO s the oryginator

The IVC then enters imtoa r-pl;-n.'tl purpose trust agreement
(STA] with a trustee bank or financial institution, wheneby the
bank binds itself to manage the funds that would come trom
the private sector. The STA' eftectivity will run as long as the
TVA. The trustee also acts as an SV which acquares usutnactuary
rights over the forest resources. Included in the STA are the
following provisions: the creation of aspecial purpose trust tor
and in behalf of the jeint venture partners, nvestors, creditors
and entities involved i the secuntization project; designation
of an independent administrator of the assets; ensuring the
performance of the Forest Development Plan and Business
Plan; and the protection of the rights of investors, and other
stakeholders of the venture

The JVC, mainly through the service consortium, then puts
together an investment portfolio, subject to the approval of the
trustee bank, and based on the assessment of the forest resouarces
located within the project area, A general three-step process to
be conducted under the [VC's supervision is as follows

First, the area s delincated to determune its exact boundaries
and to establish the metes and bounds of protection and

production forests,

Second, the resources are inventoried, taking imto account
their species, quantity, and location,

Lastly, the inventoried resources are valuated or assessed
using data gathered in the first two activities mentioned.

The forest resource assessment is discussed m greater detail
in the five-step procedure below.
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a} Digital Base Mapping - This involves the creation of a
map of the securitized forest area based primarily on
existing reterences such as Forest Resource Condition
Maps, Land Classification Maps, satellite imageries,
and avalable aenal photographs. The data is then
mputed mto a Geographic Information Svstem (GIS) o
be jointly set up by the service consortium and the
FME. The information to be contained in the resulting,
map includes vegetative cover stratification, land use,
geology and soils, drainage networks of major water
bodies, slope chasses, elevation, human settlements and
existing intrastructures

b Remate Sensing Data - This may mwvelve the use of
Geographic Nositioning Svstem (GI'S), which uses
satellite-derived information in demarcating a particular
arva. The data to be gathered here will form the basis
for the Forest Py elopment Plan and Business Plan,

Crownd=Truthing, Forest Inventories, and FLA Data
Generation - Ground-truthing survess shall be conducted
for the following purposes: validation and ground
delineation of the different steata [dentified in the base
maps and acrial photographs, conducting of forest
resource imventories and gathering of data for
enyironmental impact assessment. The validation and
ground delineation survey shall establish the boundanes
of the project area and the metes and bounds of protechon
and production torests. The [orest inventories determine
the types and quantities of trees and other resources in
the project area.

S

o Data Analvsis and Final Mapping - This is undertaken
atter the l..'l.:lm[."[r.‘twl} of the ground truthing survey and
lorest inventories, and other data gathering activities
The fimal output = o digital map for the GIS, which
shall be the basis for the oporativns of the projedt,

¢) Independent Forest Valuation - The trustee bank, =ubject
to the approval of the DENR, shall then appoint an
independent forest asset valuator™ who will assess the
Vatlue of the resources located within the project area
Valuation activities include confirming the and
determining the availability, quantity, localion, species
and distribution of forest resources, as stated in the
ground-truthing and other data-gathering activities.
U the basis of the valuation, the frustee bank will
generate and issue the security instruments.

The cost of the atorementioned activities shall be advanced by
the service consortium and shall be considerad part of the
uperating expenses. 1t shall be recouped following the schedule
provided [or in the Business Plan. ©
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5.2.1.2 Preparation and Approval of the Mans

Upon the completion of the delineation, inventory and valuation
of the entire or a suthicient portion of the project area, the
service consorbium s tasked to come up with a Forest
Development Plan and a Business Plan, which should be
prepared in close consultation with the DENR, the forest-
Based communities, and other stakeholders in the projgect,” The
Forest Development Plan is a comprehensive plan for the
rehabilitation, development and management of the forest
resources, The plan indicates the portions o the foests that shall
be devoted to production and protection purposes, respectively,
as delineated and wdentified in the assessment. Moreover, the
Forest Development Plan contains provisions detaling the
rights, benufits and participation in the joint venture of the rights
hodder, ancestral domaimn/ land clammant or upland communities
If the valuation o the entine project area is nob yet complete,
the Forest Development Planshall prowvide for the continuing
valwation ol the still unvaluated arcas,

The Business Mlan identifies the revenue-generating activitics,
poods and services that would serve as bases for the parlicipation
of investors, creditors, upland communitics and other
stakeholders in the project. Both the Busmess Plan and the Forest
Development Plan shall have an ellectivity penod of 25 vears,
but will be subject to review by the DENE every three vears,
As with the resource assessment activibies, the cxpenses in
preparing the Plans shall be borne by the service consortivm,

5.2.1.7 Isspance and Sale of Securities

Based on the anticipated cash flow to be derivid trom the
implumuntatiun uf the PMlans, the trustee bank or financial
institution shall issue forest resource securilnes or hnancial
instrments for sale fo prospective investors in order Lo raise
funds for the project.”

Two main types of securitios may be issued - the regular
secuarities, which are issued against the anticipaled cash flow
and which has a fixed return and o short- to mediame-term
maturity; and the subordinated securities, which though non-
mterest bearing, entitles the holder toa proportionate share in
the carnings of the residual fund of the project. The amount ot
securifization, types and maturities of the secunties shall be
provided for in the trust agreemaent

5.2 14 Implementation ot the Plans
The implementation of the Forest Development and Business

| S A . s 2o a L P
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the activities. The consortium may also assign or subcontract
certain activities or services stpulated in the Plans to qualified
third parties. The DENK and the trustee bank shall see to it that
the Plans are beng implemented as agreed upon. In addition
to field visits and periodic special reports that the service
consortium shall geve to the DENRK, the trustee, the investors
and other authonties, all records and books of accounts of the
service consortium may be inspected. As for the communihies,
although the crder aims, as one of its objectives, to enstre the
equitable participation of and development of upland
communitivs residing within or adjacent o torest arcas placed
under securitization,” nothing specaific is provided. Section 14
states that the relationship and participation of the rights
holder or ancestral caimant or upland communities in the
joint venture, as defined i the Porest Development 'lan, shall
include training, livelithood and other socioecconomic benefits.
With a strategy dominated by huge enterprises, it will not be
surprising tf communities ane relegated to the role of borers,
servicing he consortivm m the Turtherance of the Plans,

5.2.15 Restoration and Replacement of Utilized Forest Assets

Harvested and utilized forest assets in production forests shall
be fully replaced and nestored through timber stand improvement
coupled.when necessary, with enrichment planting. In the
case of plantation torests, the entire area shall be replaced
with new plantlngs of suitable timber species.” The restoration
and replacement of the utibized lorest assets shall be over-and
above the additional lorests 1o be established from investments
of the Fonest Development Fund, service consortium, rights
holder, private investors, and Cor proceeds trom secaritization
or sale ol debl instruments

2.2 L6 Distrbution of Net Operating [neome

There are three accounts among which the net operating income
(OL) ol the project shall be distributed. First is the Forest
Development Fund, which reters to a portion of the KOl of the
project, and which 1= stornatically allocated for the development
and protection of existing forest resources or the replication of
new foresis in the investment |1u1'l,|ul||,1.' Second is the
Community Social Development Fund, which refers 1o the
portion of the income allocated tor livelihood, social developmaent
needs, and direct benefits of upland communities within the
project arca The third allocation goes to the account of the
service consortiim as its shaee i the NOin consideration of
the services it provides and the risks it takes in being part of
the venture. However. the consortium is required to re-invest
halt of this share in the NOJ {rom securitization into the Forest
Development Fund as its equity for the second eycle.
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The distribution and allocation of the NOTamon g the thee
accounts vary depending on the source of capital used, the time
of the issuance of tenurial instrumoent and the tvpe and time
of establishment of the forest project areas, i relabion to the date
of sevuritization. 1 the progect anea consists of natural production
forests within CBFMAs, CADCs UALCs or former TLAS, the
resulting NOLis distributed as follows

Forest Deyvelopment Fund -4
Community Development Fund - <200
Service Consortium . Ty

[f the project area consists of existing forest plantations
within CHBFMAs, CADUs, CALCS or former TLA= established
prior to the securitization and /or issuance of o tenurial
instrument or ancestral claim certificate, He NOW = distributed
as follows:

Forest Development Fund "
Community Development Fund - -20%
Service Consortium -0

If the project area consists of forest plantations within
CBEMAs, CADNC s or CALUSs established by the righis holder
or ancestral elaimant at their own cost prior to securitization
bt after the issuance of the tenurial instrument or ancestral clam
certibicate, the NO s distribated as follows;

Hights Holder or Ancestral Clammant Al
Seryice Consortium i

But af the rights holder is an IFMA holder whooalso acts as
the service consortium, bwenty percent (200 of the NO from,
torest plantations vstablished prior to securitization but after
the wsuance of the IFMA, shall be allocated to the Community
Development Fund, and the remaining 80 shall go to the TFMA
holder.

[ the service consortium is o separate entity, the NOT from
forest plantations established prior o securitisation bat after
the issuance of the IFMA, shall be distributed as agreed upon
by the IEFMA holder and the service consortium, privided that
bwenty percent (200 shall be alloeated 1o the Community
Development Fund.

I the procecds come from pew or additional forests
vstablished after securitization in open and denuded areas
covered by former TLAs, CBFMAs, CADCs, CALCs or IFMAs
using funds provided by investment capital {e.g service
consortium, rights holder equity, and /or private investors
equity ), Forest Development Fund, and security capital generated
from securitization of existing forest assets, the MO shall be
distributed according to their own respective contnibutions,
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However, NOI trom securitization (1.e. after payment of
security capital or redemption of securities) shall be distributed
as follows:

Foresl T]'vvﬂmpnwnl Fund 40%
Community Development Fund  -20%
Service Consarticerm 4%

If the proceeds come from investments in other income-
generating activities within projects areas, such as agriculture,
livestock raising, ecotourism, etc., out of funds provided by the
mvestment capital, Community Development Fund, and
security capital generated from securitization of existing forest
assets, the NOT shall be distributed in proportion to their
respective contribulions. On the other hand, the MO from
securitizahion shall be distributed as follows:

Firrwst Development Fungd -4,
Community Development Fund =20%,
Service Consortium -4,

As trustee, the bank gets the right to receive, hold, and
manage the funds to be generated by the project. In accordance
with the Plans, the trustee bank shall establish the Forest
Development Fund, Community Development Fund and other
necessary accounts.” Disbursement of tunds is of course also
under the control of the trustee bank. Those entitled to a share
in the proceeds cannot withdraw their shares as they please.
A drawdown schedule prepared by the service consortium
has 1o be tollowed

The first cvele ends upon the allocation of the NOI to the
respechive accounts set up by the trustee bank as provided in
the trust agreement. The channeling of a portion of the NOI as
equity capatal of the joint venture and the service consortium
serves as the take off point for the second eycle

3.3 The Second Cyele

The most striking difference between the first cvele and the second
cycle is the presence of equity capital in the latter. This equity
capital is derived from the NOI from the securitization of the
lorest assets in the lirst cycle, This equity capital consists of the
Forest Development Fund (usually 40% of the NOI) representing
the equity of the partnership, and one-half of the service
consortium’s share in the NOI {usually 20% of the NOI) from
the first cvele, representing the equity of the service consortium.
Thus, most often, 6% of the first cvele’s NOT shall be carried
over as operating capital for the second cvcle, In addition to
additional equity capital that may be put in by the parties, loans
trom other financial institutions, such as the GSIS, Asian
Development Bank (ADB), and the World Bank (WB) may be
accessed in order to ensure steady financing
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“ Lep notes and illustrations of FRSS
presentation by SECAL Director Romeo
Acosta, Aug 18, 1998 (on file with the
authory
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The equity capital of the [VC and that of the service
consortiumamay be used to grow and manage new torest
areas, To do this, it may be necessary for the partnership
Lo enter into a simple contract or agreemoent with exsting
rights holder in the particular new forest area lo undertake
reforestation and utilization in the area, In case there s no
existing tenurial instrument covering the new arca, the
partnership may have to coter into an agrecment wilh the
DENR itself, probably in the form of an Integrated | orest
Management Agrecment (TIFMA L

In addition, the original lorest portfolio will azain
undergo the process of secuntization. The funds to be
obtaingd from the sccuritizaton will again beoosed o the
planting, growing and management of trees and other fonest
assets, and the NOL will be distributed as proviousls
mentioned. Thus, the second ovele will have two major
sources of funding - the equity capital of the [VC and the
service consortium alone, both derived from  the
securitization of the onginal torest porttolio, and the
proceeds from the second cvele secuntization of the
onginal project area. The resulting NOT from the securitized
arca shall again be allocated as done v the fest ovele In
contrast, the resultimg NOT from the forests formed throogh
the use of equity capital shall be distributed in praportion
to the capitalists” respective share i the equity. With the
increasing presence of cquity capital, the reliance ot the
venture on oulside or debt capital diminishes, indead o big
step towards the program's goal of fmancially self-
sustainable reforestation. As the program enters inlo
succeeding cycles, more and more new lorests energe,
resulling in increased couity capital and a diminishd
dependence on the uriginal portfolio

The following  ligures illustrate the payv-throagh
securitizabion model of the FRSS, amd e cash foses in the
different cycles of thy FRS=

Figure |
Pavy-throtgd sectritization modu!
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Figure 2b

Cashi Flowe Chart (First Cycle)
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Figure 3b

Income Distribution in Second Cycle
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VI Issues

The magnitude of the problem of deforestation in the I'hilippines
can be felt by looking at its environmental, social, cultural, and
economic impacts. Forest denudation has resulted in
environmental disturbances such as soil erosion, siltation,
endangering and extinction of flora and tauna, tloods and
unsanitary water supply. Indigenous peoples and upland
dwellers have lost their primary source of food and shelter,
causing their displacement and dislocation. On the vconomic
aspect, the unabated deterioration of the forests has burdened
the timber industry for vears, substantially curtaling the
production and exportation of major forest products such as
log, lumber, plywood and venver” As a result, the forestry
sector's contribution to the country’s CINT for the past bwo
decades has become increasingly negligible™ The gow ernment
is faced with the problem of raising or tapping tunds and
investments amounting to billions of pesos that would be
needed Lo finance nationwide reforestation, a task made no casier
by the lethargic economic state of the forestry sectin

This funding aspect has especially endlessly perplexed
the government, which has increasingly relied on foreign
financial loans and assistance o finance its non-effective
reforestation programs, especially its CBEM projects
Overdependence on foreign grants has undesstandably put many
of the governments forestry. programs on tenuous financial
ground. In search of financial sustainability and continuity, the
government has been turning to the money-rich privale sector
to provide the huge funding needed to inance relirestation
programs Thus, programs im olving plantation « ontracts
between private entities and the government, such as the
IEMA, SIEMA, and Industral Tree Plantation Lease Agrecment
(ITPLA) were conceptualized and implemented. The FRSS,
though, appears to be the most ambitious forestry project due
mainly to a bigger number of potential mvestors and a wider
area-scope of the program which includes public torest lands,
lands within ancestral domains, lamds where there are existing
contracts between the govermment and private entities. and even
priviate lands.

However, as with most of the government’s relorestation
programs, it seems that the FRSS solution conceptunlized by
the government presents more problems than answers. From
relatively simple viability issues to the more complicated
questions of its harmonization, or the lack of it, with existing
laws and the constitution, and its impact on the environment
and indigenous and upland communities, DAC U801 indeed
presents many difficulties
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6.1 Feasibility Problems

The private sector would of course ask: What 15 in it for us?
Simply, the private sector will not mvolve itself in the reforestation
arena out of pure good will or a sense of responsibility to care
tor the environment. Whatever amount of funding that it turms
over to the program will be viewed as an investment, not
chanty. As such, the private sector has to be assured of sufficient
monietary benetits and advantages it can get within a reasonable
periond of ime and with mnimal risks betore they decide to
participate in the program.

0.1.1 Long Payback Period

Herein hies the biggest drawback of the FRSS. Trees do not grow
to maturity overmight, or for that malter, over a period of
monihs or even a tew vears, Basedoon the history of the DENIR's
retorestation programs, the DENR favors fast-growing tree
species such as mahogany and gmelina, which take between
ten to fifteen years betore they become suitable for harvesting
and utilization. (Of course, this would not have been as big an
issue had DAO 98-01 included protection forests in the hist of
forest areas that can be managed and utilized under the
securitization program. But environmental necessities prevailed
over the need for immediate results, as the Order prohibited
the extraction of imber nesources in these forest pritection arcas. )
The long period of gestation before retums on investments come
in, coupled with the enormous costs, could effectively deter
potential investors from putting their money in such a program.
With current industrial plantation vields of only 11% to 14%,7
investors may be better off putting their money in other more
worthwhile investments, such as Treasury Bills, which give a
return of as much as 25% with a maximum waiting period of
one year, or ime deposits, which can give an annual vield ot
around 18%. In order, therefore, to make the FRSS a competitive
nwvestment alternative, the program must give a retum of at least
around 15% to 18%. In etfect, the management of the forest
porttolio must surpass current efficiency and effectivity
standards in order to make the investment venture teasible to
uwvestors. Much of the success of the program therelore lies in
the service consortium’s ability to create a mix of forest resources
that 1s largely made up of fast growing tree species that would
allow tor harvesting, and to blueprint a program for their
ettective and efficient utilization in order to generate an
acceptable investment yield.

In addition, the long pavback period will surely make an
aspiring service consortium or a trustee bank think twice
before becoming involved in the program. After all, business
ventures necessitating an extremely huge upfront and periodic
capital outlay, while promising cash flows only in an all too
distant future is indeed a high-risk project for any corporation,
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6.1.2 Sluggish Forestry Sector

The task of enticing potential investors into the securitization
strategy is made more difficult by the dismal economic
performance being chumed out by the forestry sector each year.
The problem is as much a result of the catastrophic and
unabated deterioration of the country's forests as the
government’s inefficiency in utilizing these fast dwindling
resources. From 1975 up to 1997, the contribution of the forestry
sector to the country's Liross National Product (GNP has been
on a general decline™ In 1997, the sector registered an all-
time low of (1127 share in the GNT (at current prices), The history
and the numbers certainly don't augur well for investors
thinking of putting their money into forestry, and the government
will have to eéxert a lot of effart to convince the private sector
to invest in a program such as the FRSS

6.1.3 Public Perception of Hie Service Consortinm

As the entity tasked to package, implement, manage and
promote the securitizabion project, the service consortium’s
capability to handle such critical tasks will be the one of the major
considerations of nvestors before deciding whether to participate
or not. It is not enough that the consortium appointed by the
DENR is qualified and capable; it is, in addition, essential that
its credibility be established in the eves of the public and
potential investors. Certainly, enjoving the trust and confidence
of potential investors would make it easier for the consortium
to entice them to invest in the securitization program. The
problem though is how to get this trust and confidence, Given
the program’s obvious drawbacks, it will probably take some
time, if ever, and a lot of effort on the part of the program’s
proponents before investors are convinced and confident
enough to pool their money in a program managed by a group
of associations of which they know little.

6.14 Sustainability and Maintenance

Given the long-term nature of the project, issues pertaining to
its sustainability and maintenance are inevitable, Frequent
changes in the administration and the unpredictable fluctuations
in the economy can create a dent in the implementation of the
program and put the business and forest development plans
in disarray. For one, the securities to be issued by the trustee
bank are valued at projected cash flows based on current
economic rates,

6.2 A Community Problem
The problems inherent in the FRSS are not limited to its viability.

As a program centered on management and utilization of
forests, it inevitably has socio-cultural aspects that are not
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clearly addressed in its implementing rules and regulations. The
securitization strategy may have detrimental effects to upland
communities that have for many vears made the forests their
home and source of livelihood.

6.2.1 Circumuventing the IPRA

Communities that have come to depend on forests for their
livelihood and survival are those that will likely be the most
signiticantly atfected by the implementation of the FRSS, The
passage of the Indigenous Peoples’ Rights Act (IPRA)™ in
October of 1997 gave statutory recognition of possession and
ownership of 10Cs /s over their ancestral lands and domains.
Although recognition of possession and ownership of ICCs /TPs
of these areas have alreadv been long entrenched in
jursprudence,” the promulgation of the IPRA stamped statutory
It*gitim:h_'}- over such ndigenous ownership and possession, as
it provided for certificates of title recognizing legal ownership
by the ICCs/11's of their ancestral domains,

DAQ 98-01, however, can put all this to naught. Aware of
the rich forest esources available within AL/ AD areas, the DENR
has “wisely” included these areas within the coverage of the
securitization strategy. In eftect, the government has given
the indigenous holders of these tenurial instruments the
“unwelcome” option of giving up their possessory rights over
the forests within their ancestral lands or domains in return for
the probable monetary incentives that they can get in the
tuture. In addition, they are promised jobs and other "benefits™
of which they may have little use. The promise of financial gains
may be too good Lo pass up for members of some communities
who may be induced into giving their written consent™ to
have the forest areas within their ancestral lands and domains
subjected to securitization. The incentives are in the form of a
portion of the project’s NOI called the Community Development
Fund, which is supposed to be allocated for the direct benefit
of upland communities within securitized arcas

Communities, however will not have direct or BASY ACCESS
to their righttul share in the NOI pie. The Community
Development Fund, as with the other accounts, will be under
the direct control and administration of the trustee bank. The
allocation of the fund to the communities is not automatic, as
communities will have to prepare a draw down schedule
subject to the approval of the trustee bank. Until the program
is implemented, it will be hard to determine just how financially
beneficial the program will be to the communities.

I the service consortium succeeds in obtaining the consent
of the community and a JVA is subsequently executed between
the community and the service consortium, the usufructuary
rights over the subject forest area will be assigned to the trustee
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bank, possibly resulting in the displacement of the community
or the [oss of a major source of their basic needs. Although
technically, the community retains naked awnership over the
project area, they are nevertheless stripped of possessory
rights, Consequently, the community can no longer freely
utilize resources situated within the project arca, as these
would all be considered part of the ferest portfolio under the
securitizabion program.

The resulting reles of the forest community are provided
in section 19 of the draft IRR, which mandates thal e service
consortium “shall make adequate provisions, for their
{commuinity members| activie and benebicial participation i the
fonost socuritization project,” The extent of the participation ol
the members, however, seems to be mited to providing labor
for the sperations of the program. Decision-making and other
administrative functicies are devolved bo the service consortium
that manages the assets and the trustee bank which holds the
wsufructuary rights over the same. fromcally, Trome being
legitimate owners or possessors of their forest lands " upland
communitivs may inadvertently orunwittmply bnd themselves
demoted to the role of laborers in their own land

More importantly, DAQ 9801 may be in contlict with
section 57 of the IPRA, whuch states that:

Thae 10 Cs; 1Ps shall have priovity rights i the baresting
eatraction, developrment or éxploration of any natural
pesources within the ancestral dormins, A mot-somorey
of the UCa/ TS comcermed my b allowssd to take
part i the developrment and wtihzation of the nanaral
resurees for A periiel ol nid esoeecing fwenly e
viears refeswable for nob mere than taenty-five (25)
years: Prowaded, That a formal wrthn agneeniont o
eivtemsd bt wtly the 1CCS /1 concermed or that thae
.;'|.||1|r|:'|||I|I'|j.' F‘ur-m.‘mf fv ibsuep diegison-n WKV
Pn-n':ﬁ_ ||.|'-| .'l:,"n weif fiv Al "'I.IL'I.'I n||_1|-1.1'.ltl11 e sl
fimally, That the NCHY may exvreise visitorial powers
ard take appropeate aclwn te safeguard 1ha mghts ot
Pl CC a1 wovadier thee same somteact

Thiss section wses the berm “take part” i describing the extent
of the utilzation and development of natural resources within
ancestral lands and domains o nor-member of the imdigesnoos
communily mav carry ol Clearly, the said section does niot
contemiplate @ situation whore the communita= are almost
completely stripped of their possessory rights over their
ADs/ Als. As mentioned previously, DACH88-U1 issigns the
wsufructuacy cights, which inchude the possession and the
enjoy el of fruiks, vver the furest project arca bae the bruston
bank., Mot only will the communstaes bae di.!-ip:lnh.t'-i o therr
rightful possession of their land, the natural nesources, the
harvesting, extraction, development or esploitation of which
i= accordid to ICCs/ 1P as privrity rights, will be utilized
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with the big and moneyved forestey firms.

6.3 Constitutionality lssues
The joint venture aspect of the FRSS prosents many jssues

that affect not only the equitability of the program as far as the
communities ane concerned, but which also touches on e
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mainly for the benefit of non-members of the [CCs/ [Ps
concerned. Such a circumstance is not only in opposition to the
provisions of section 57 but also goes against the objectives and
policies of the [I'RA, which are the prgmotion, protection and
recognition of the rights and cultural integrity of ICCs /1Ps."
Being inconsistent with the IPRA, which is a Republic Act and
which therefore takes precedence over an administrative order,
DAQ 98-01 may be unlawful

0.2.2 Arbitrary Numbers

The breakdoewn of the allocation and distribution of the net
operating mcome trom the securitization project may also not
be in consonance with the [IPRA provisions; as it has not been
shown that the numbers were reached after consultations with
communities mection 16 of the IPRA under the Chapter on Right
to Sell-Giovernance and Empowenment states that

ICCs 4TS have the right o participate fully, of they so
chovse, at all levels of decision=making in matters
which mav affect their rights, lives and destinies
through procedures determined by them aswell as to
maintain and develop their own indigenous political
structurnes, Consequently, the State shall ensure that the
[CCs/1T's shall be given mandatory representation in
policy-making bodies and other Lical legislabve councils

DAD 9801 was based, as has been said, primarily on the
proposal by a toreign group to pursue securitization mechanisms
in raising fands for the forestry sector. Upland and rural
communities, a sector that would most likely be aftected by
DAQUS-01, were not given sufficient opportunity to participate
in the conceptualization and drafting of the Order. The draft
of its IRR, which came out eight months later, has likewise not
been shown to have been a product of close consultations and
agreements with communities as mandaled by the
abovementioned section of the IPRA, since the securitization
strategy can very well directly affect their “rights, lives and
destmies. "™ How was the 40-20-40 NOT distribution reached
then? What basis was used-in allotting only twenty peccent (200)
for the Community Development Fund, while allocating 1
for the service consortium? The numbers do not in any way
bear the imprint of the community's participation, and maore
significantly, precludes them from negotiating for a higher
share in the profits - a right that they veritably have as rights-
holders of the project area.

6.2.3 Non-rights-hiolder Communities
For upland communities whose claims over their ancestral
lands and domains have not vet been identified, delineated and

recognized by the National Commussion on Indigenous Peoples
[MNCIP), the protection accorded to them by DAQ 98-01 and its
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IRR is even more flimsy. In areas not covered by tenurial
instruments, the DENR can enter into a JVA with a service
consortium without having to secure the consent of resident
communities. In addition, unlike with their tenured counterparts,
non-rights-holder communities are not given an automatic
share in the income that will be derived from the securitization
of their forest arca. The only “benefits” (if one can call them
s0) that the securitization strategy provides these communities
are “transter of technology, training in forestry, agroforestry and
appropriate enterprises development ™™ These “benefits” will
probably prove to be of hittle use to forest-dependent
commurities, since the thrust of the “information transfer” may
be on commercial forestry, which as time and ex perience have
shown, not only damages the biological diversity of forests, but
also the causes the displacement of communities.

6.2.4 Ineffectual NCIP

The situation of indigenous communities is made even more
perilous by the fact that the NCIP, the organizabion tasked to protect
and promote the interest and well-being of the 1CCs /1%, has
been largely overlooked by Congress in terms of budgetary
allocation and may, thus, find it difficult to fulfill its mandate as
set forth in the IPRA, Since its inception in 1998, the NCIP has
little to show for its achievements mainly due to the insufficient
budgetary allocations it receives annually. A huge bulk of its
operational funds goes to its scholarship programs, but the
allocations management, development and delineation of
ancestral lands ane grossly lower than what is basically required ™

The NCIT, despite being in existence for three years now,
has not vet completely established the mechanisms for its full
functioning, The agency’s internal rules of procedure have
not vet been finalized. The guidelines for the ssuance of
certiticates of title are vet to be issued. Iis orgamizational set-
up is currently under moditication.* Moreover, six of its seven
commissioners were only appointed last August 2001

The quagmire in which the NCIP is currently situated could
only mean that communities will find the government's services,
particularly the protection and preservation of their rights to their
ancestral domams, badly wanting. This leaves the communities
vulnerable to forced encroachments and deceit on the part of
commercial interests. If the FRSS pushes through today,
communities will have to rely mostly on themselves in dealing
with the big and moneved forestry firms.

6.3 Constitutionality Issues
The joint venture aspect of the FRSS presents many issues

that affect not only the equitability of the program as far as the
communities are concerned, but which also touches on the
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constitutionality of the program itself. As previouslv mentioned,
the nights holder will enter into a VA with a service consortium
and form the [VC. A joint venture is very much like a partnership
both having essentially the same elements,” The Supreme
Court has, however, distinguished between the two, holding
that although a corporation cannot enter into a partnership
contract, it can engage in a joint venture with others. * Many
joint ventures at present are formed by the combination of
resources between two groups, such as a foreign investor,
corporate or otherwise, and a Philippine group, where the
latter would own at least 60% of the stocks, and the former
owning at most 407 From the legal standpoint, it is mone than
amere joint venture. It is a corporation with a separate judicial
personality and subject to the provisions of the Lurporation
Code.™

The FRSS is constitutionally premised on Section 2, Article
X1l of the Constitution, which provides that “(tihe State may
directly undertake (the exploration, development, and utilization
of natural resources), or it may enter inta a jomnt venture, or
production-sharing agreements with Filipino citizens, or
corporations or associations at least sixty per centum of whose
capital is owned by such citizens, and that “such agreements
may be for a period not exceeding bwentv-five (25) yvears,
renewable for not more than twenty-five vears, and under
such terms and conditions as may be provided by law”

Article XI1, section 2 of the 1987 Constitution introduced a
change an the system of exploration, development and utilization
of the country’s natural resources. The utilization of nalienable
lands of the public domain through license, concession or
lease are no longer allowed under the 1987 Constitution, in sharp
departure from the policies enunciated in the 1935 and 1973
Constitutions. The 1987 Constitution requires that “ull control
and supervision by the State” must be maintained in the
exploration, development and utilization of the country’s
natural resources. The options now open b the State are
through direct undertaking, or by entering into agreement
with foreign-owned carporations for large-scale exploration,
development and utilization of minerals and other natura
resources.” This policy gives the State a more dvnamic role in
the exploration, development and utilization of the natural
resources in the country. The exploration, development and
utilization of natural resources may be undertaken in three wiys
(1) directly by the State; (2) by entering nto co-production, joint
venture or production-sharing agreements with Filipino citizens
or corporations or associations at least 60% Filipino owned; or
(3) by entering inte agreements with foreign-owned corporations
involving either technical or financial assistance for large-scale
exploration, development and utilization of minerals, petraleum
and other mineral oils according to the general terms and
conditions provided by law.*
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Clearly, section 2 of article 12 of the 1987 Constitubion
introduces a new rule mandating that whenever inalienable
natural resources are involved, the State must alwavs have some
control over the commercial exploration, development and
utilization even when the individual or corporation engaged
in the operation is Filipine, The same article enumerates the ways
by which the State may control the utilization of the Mhilippines’
natural resources, One of the modes, a joint venture agreement
with another entity, supposedly provides the constitutional basis
for DA B8-01.

AJVA TS defined as an "agreement where a new company,
which will exploit the identified resources, is organized by the
government and the contractor, with both having shares in said
company” ¥ Along with the methods of co-production and
production-sharing, joint venture agreements enable the State
to develop and utilize inalienable lands in conjunction with
Filipino individuals or corporations the capital of which is at
least 6070 owned by Filipinos. The capital requirement is a
response o the concern over the concept of punt venture
reflected in jurisprudence. In Woltgang Aurbach, et al. v
Sanitary Wares Manufacturning Corp,, et al,, it was noted that:

Chaite often, Filipine entrepreneurs i their desae (o
dc\'ﬂnp the industrial and manutacturing capacibes of
a local firm are constralned o seek the technology
and marketimg assistanee of hoge multinational
corporations of the developed world. Arrangements
are formalized where a forvign group becomes o
muinerity owner of o firmoin exchange for s
manufacturing expertise, use of its brand names ard
other such assistancy.  Howaever, there is always a
dlanger fromsuch arrangements. The foregn group may,
fromm the start, intend to estabhish s own sole or
munopolistic pperations, and menely uses the oot
venture arrangerment to gam a foothold or test the
Philippine waters, = foapeak, O the covetousness miy
comw Later As the Philippine firm emlarges its operations
and becomes profitable, the forvign group undermunes
the lical majority. ownership and actively tries to
completely or predominantly take over the entire
company. This undermimmg of jomt venbures s nol
comatstent with far dealing bosay the least To the extint
that such subversive actions cin be lawfully provented,
the courts should extend Fruh'l.:l:iur'l L':ipun:l.l”'. in
industries whene constitutional and legal requenermients
reserve controlling ownership tio Filipime citizens™

Translated to DAO Y501, the service consortium assumes
the position as the State's joint venture partner in exploration,
development and utilization of forest lands, and which must

o B LA il B ES T. therefore be at least sixty percent owned by Filipinos
Winireg, Legal Notes arcd Materlais | 1996),

b 34 In the light of the foregoing, DAO 98-01 and its IRK may
=GR No. 75675, Dec 15, 1985, 180 ' A : ;
SCHA 130, 142 not have any constitutional basis at all,
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i, the joint venture, in many cases, does not make the

a a party to the agreement. If the forest or land area is
covered by a bmunial instrument or is privately owned, the service
consortium will have Lo reach an agreement not with the State,
but with the rights holder or lTandowner. This would basically
empower IFMA and other tenurial instrument holders to enter
into joint venture contracts for the exploration, development
and utilization of lands belonging to the public domain. Such
devolution of authority may be uncoenstitutional given the
stricter mandate imposed upon the State to hold full control and
supervision over the exploration, development and utilization

of natural resources

becond, even if it 1s the State, as in the case of lands not
covered by tenurial instruments or those that are privately
awned, that enters anto a VA with the seérvice consortium,
such contract may also be unconstitutional, since the consortium
bears all the initial expenses and more importantly, carries
sole responsibility in implementing the Plans. Morcover, the
usutructuary rights over the securitized arcas and the proceeds
from the program are under the custody and control of the trustee
bank, The hoststate s, thus, not directly involved in the most
critical stage of the operations, and the “conjunchon” required
by the Constitution 15 simply non-existent

VII OuTLOOK AND RECOMMENDATION

As previously mentioned, the implementation of DAQ 98-0]
was hampered due to the non-inclusion of protection forests
in areas subject o utilization, The DENR, linding no takers, had
to shelve the program for some time, and thereafter conducted
discussions and reviews as to changes that should be made in
order to make the strategy more attractive o potential mvestors

Still, it appears that the government is bent on pursumg, this
novel approach to reforestation. The implementation of the
securitization strategy is included in the Medium Term
Development Plan for 1998-2004. In addition, the DENE has
been consistent in its public announcements and reports that
the implementation of DAQO Y8-01 is very much a part of the
torestry projects it has already lined up

P'reparatory to the planned :111F1|u::|;'nr;1tu w1 of the FIRSS, the
DENE has set aside close tosix hundred cighty four thousand
five hunddred three 1684,503) hectares of land in the C ATAFA TEFHN,
or approximately 32% of Caraga’s tatal land area, to serve as
a "Timber Corridor™ In line with the Timber Cornidor program,
the targeted pilot site tor the FRSS has been relocated from
Bukidnon to the Agusan area”

It appears that the only remaining obstacle in the
implementation of the FESS is the non-inclusion of the forest
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protection areas in the program. All the other components are
in place. The DENR would not have to worry about insufficient
budgetary allocations from the Department of Budget and
Management {DBM) or Congress, since the money would
come directly from private investors.

The critical question now thrown upon the DENH is this:
Would it be willing to compromise the country's few remaining
old growth forests in order to push through with the
securitization project? This would entail a repeal of DENR
Administrative Order No. 24 series of 1991, which prohibited
logging in old-growth forests starting in January of 1992.
Annulling the prohibition would also require the cooperation
from Congress, which is now deliberating on the Sustainable
Management of Forest Resources Bill (SMFRB). Earlier versions
of the Bill prohibit logging in protection and old-growth forests,
while allowing the same only in residual and plantation forest
areas, The enactment of the SMFRB would preclude the DENE
from including old-growth forests from the coverage of the FIGSS,

or revoke its act of opening up such forests for secuntization,

Whatever happens to DAO 98-01, the trend is clear - the
government is turning to the private sector for hinancial
assistance in the seemingly impossible task of developing and
restoring the nation's once luscious forests. Daunted and
rendered powerless in the face of the massive costs and
gargantuan efforts needed in carrving out nationwide
reforestation, the government is slowly taking the route of
privatization, passing the responsibility of restoring forests
to private individuals and corporations, from whom it is
heped, sustainable funding shall come. Loans are already
much harder to come by, in view of the decreasing contribution
of the forestry sector in the GNP, and the continued massive
depletion of remaining forests.

The government understands that it must devise a
mechanism that would lure the private sector into the forestry
arena. The FRS55 as prescribed by DAC 98-01 may have little
chance of even growing a plantling, but the securitization is surely
a portent of things to come. If the government succeeds in
constructing an attractive forestry investment program, private
investors may soon turn to industrial reforestation as an
alternative way of making money.

In the meantime, the vital role that local and indigenous
communities play in the conservation and sustainable use of the
country's forest resources continue to be overlooked, as the
government continues to gear its forestry programs towards the
principles of commerce and industry. Beneath the policy rhetoric
for adopting a community-based approach to forestry, government
actions and agenda continue to overlook local knowledge and
innovations instead of protecting and promoting them.
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It is time tor the government to serously consider genuine
community led mitiatives m forest management as a solution
to the country’s daunting reforestation problems, and stop
camoullaging their commercial forestry leanings with CBIEM
rhetoric. The future of the country's forests lies brightest at the
hands of the communities, who live most proximately to the
torests and who thoroughly depend on these resources for
their sustenance and, on a deeper level, their cultural identity.,
It is the communities who have a genuimne stake in the
rehabilitation of the forests because unlike commercial interests,
the commumities’ tocus s ot on the protits that they can
make, but on the secunty that a developed, biologically diverse
and luscious forest brings. The government has to understand
that with the currently grim state of our country’s forests,
there are no shorteuts to rehabilitating them. Government
polictes and actions must be geared towards improving land
tenure and the creation of alternative livelihood svstems for the
communities. Mechanisms that ensure the participation of
ndigenous and local communities in the policy and decision
making provesses invoelving forest comseryation and margement
must be put in place

Commercial forestry can indeed create a thriving tree
plantation out of a denuded patch of land in mavbe ten years,
but with a collection of tree species as diverse as chalks in a chalk
box, such cannot be considered a forest in the genuine sense.
Mono-cultured timber plantations cannol preserve a tropical
forest ecosystem, They, in tact, render the “forest” more
susceptible to fires, pests and diseases, increased use of toxic
pesticides and fertilizers, crosion, and declining soil fertility.”
Replacing natural torests with singular species plantations
destroys nological diversity, creating ecological impacts that
threaten the subsistence of society” and endanger the suryvival
of forest-dependent communities. On the other hand, a
biologically diverse forest landscape maintains the integrity of
valuable watersheds and shelters various indigenous species
of plants and ansmals that torm an integral part of the food chain

At the ottonm Lo s thae question of where the government

priorities really lie - reforestation for increased profits or
genuine people-oriented reforestation? 6
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Ancestral Domain Recognition
and Community Based Forest
Management: Two Sides of

Different Coins

André Gerard G. Ballesteros

INTRODUCTION

Chn Oxctober 29, 197, the Ind TEITE I"mrplﬂs’ Rights Act (TPRA)
was signed into law. To a significant number of indigenous
peoples communities and rights advocates, this signaled a
legal breakthrough that recognized the rights of the more than
ten million indigenous peoaples (approximately fifteen percent
of the country’s tatal population of around seventy million)’
to claim their traditional lands. For more than 300 years these
rights had been denied by the Philippine legal system, which
historically divided the country’s lands into alienable {private
agneultural) or inabenable (omberlands, mineral lands, national
parks and public agricultural) lands' and considered most
indigenous peoples as “squatters” occupying government
owned torests and uplands,

* This paper was writter during the
Eight Warkshop on Community
Management of Forestlands m Homoludi,
Hawaii on 05 February to 02 March,
2001, organized by the Eas-West Center
and funded by the Fard Foundation.
It was presemted during the Pre
Canference workshep to  the
Internatronal Conference on Advancing
Community Forestry, Innavations and
Experences; m Chiang Mai, Thailand, on
24 September 2001 11 has yince been
updated and riformatted

"There are varying estimates as to
the number of indigenous peoples in the
Philippines. The National Commission
i Inddigenous Peoples cites a 1998 study
estimating that there were around ten
millicn indigendus peaples in 1995

‘ComsT, arn XL e 3

' Pres Decred Noo 705 [1975), e
T3t BY [or the Forestry Reform Code
of the Philippines]. See, howswir, sec.
53 of the same Code which prohibits
“criminal prosecution of kangeros,
squatters, cultural minorities and other
orouparts who enterad into foresy lands
and grazing landk before May 19, 1975,
subject 1o several conditions and, in
any case, to evicteon and revellement
whin the governmeni deems
recessary,



“ See, tor example, M F Leanen,
indigenous Peoples Rights Act of 1997
(RA B3FT). WAl this Legal Reality Bring
L5 00 @ Move Progeesinae Leved of Politicsl
Dvscourse?, @ Psac Mar Res L) 7 [ V9%98)

* There is still uncertainty as to what
exartly these rights inchude, LRCKSK has
argued that indigenous peogiles exercise
“owinership” rights over the natural
resources, albeit of a diferent ipecies
of awmnershap Than that of the Ciil Coce
kind of ownership. See Memorandum
far intervenors Flavier et al, in A
Ballesteros, Ed, A Divided Courl: Case
Materials From The Constiluelional
(Fl.l[ltngr To The Inﬂlgwmut Peoples
Rights Act OF 1997 at 399 - 447 (2001).
[hereinatter IPRA case book|

SHep. Act BITY (1997, sec, a0

' sagani Crur and Cesar Europa v
Secretary of Environment and Natural
Resources, Secretary ot Budget and
Management, amd the Chair and
Commusioners of the National
Commission on Indigenows Peaples,
GR No 135385 .December 6, 2000
[herinatter Cruz v, NCIP|

" Crur ¥ NCOIP - Petition 1or
Intervention, Commission of Human
Rigihts, dated 16 March 1999, See IFRA
case book, supra note 5 at 281
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The IPRA, like any law, is the result of compromise among
different stakeholders and is hence imperfect from the viewpoint
of any given stakeholder' The law, however, does recognize the
rights of indigenous peoples, not only to the land, but also to
natural resources that lay on and under the land *

The National Commission on Indigenous Peoples (NCIT),
an autonomous body created under the administrative
supervision of the Office of the President, was given the
mandate o implement the IPRA

More than three vears after the law's enactment, the
ancestral domain provisions in the IPRA remam unimplemented,
partly due to the law being challenged in the Supreme Court,’
and partly because the government was either too confused to
implement them or did not want to implement them. Meanwhile
pressure to implement the law is building from indigenous
communities, and pressure to not implement the law or to
implement the law in a manner consistent with their interests
are building from resource extractive industries. One outcome
of this stalemate may be to adopt “workable” mechanisms
that are sufficiently non-threatening to industry. A logical
solution might be to pattern the recogmition of ancestral
domains after the Community Based Forest Management
(CBFM) systems already in place.

This paper seeks to compare and contrast the legal rights
and responsibilities of ancestral domains as defined by the IPRA
with the r!ghts and responsibilities defined by the Community
Based Forestry Management law. The paper argues agaimst using
the Community Based Forest Management system as a template
for implementing the [PRA

THE CAUSES OF NON-IMPLEMENTATION
An Administrative Mess

The recently ousted administration of Joseph “Erap” Ejercito
Estrada, elected through a populist slogan of "Erap para sa
Mahirap” (Erap for the Masses), inherited the task of full
implementation of the IPRA, upon its assumption of office in
June 1998, What followed was the classic rhetoric vs. reality
divide

Perhaps the only statement attributable to Estrada regarding
the IPRA was made at a Human Rights Day commemaoration
on 10 December 1998 where he promised foreign dignitaries
that he was going to fully implement the IPRA"

Curiously, on that same day, he ordered the Department of

Justice to create a committee to “look into and investigate the
administrative complaints against certain officials of the
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(National Commission on Indigenous Peoples) NCIF,™ the
governmental agency primarily tasked with implementing
the IPRA. Cases were thereafter filed against them.

Previously, he had ordered the Department of Budget and
Management to "withhold the release of funds to the NCIP except
tor payments of salaries of the rank and file employees” of two
agencies formerly tasked with managing govemment’s programs
to the “cultural communities,”"

Estrada then created the “Presidential Task Force on
Ancestral Domains to Assist the Office of the President Through
the Mresidential Assistant for Poverty Alleviation, NGO and PO,
n Monitorimg Compliance with Existing Laws Regarding the
Rights and Welfare of Indigenous Peoples to their Ancestral
Domains"" and, subsequently the “Presidential Task Force on
Indigenous Peoples.”

The resulting confusion due to overlapping jurisdictions,
plus the fact that the legally constituted agency had no money
and were facing graft charges, led to a virtual administrative
standstill

And while it would be easy to paint to misadministration
as the main cause of IPRA'; mm-u'ﬂ.plurm_"nlnt'mn, certain
events occurred contemporaneous to the above administrative
snatus that would seem to point to reasons other than
admunistrative 1r'|::1'rrn]_1:1h.*-|'n_1-

The Challenge To The Constitutionality Of The IPRA

On September 25, 1998, a retired supreme Court Justice and a
Davao-based lawyer filed a petition for mandamus and
prohibition, questioning the constitutionality of several
provisions in the IPRA, including, and most notably, the
provisions on ancestral domains,

The petitioners argued that said grant of ownership over
ancestral domamns, as defined, to include natural resources
therein, violates the “regaliun doctring,” the cornerstone of
natural resource policy, and expressed in Art. X11, Sec. 2 of the

Constitution

Curiously, the Solicitor General, on behalf of the respondent
secretanies of the Departments of Environment and Natural
Resources (DENR) and Budgel and Management (DBM),
agreed with said position and similarly asked the court to
mvalidate said portion of the IPRA " Respondent NCIP argued
that, while the IPRA was constitutional, the mtent was merely
to give indigenous peoples “prionty rights” and not the actual
right of ownership.” Several other parties intervened, including
aver ¥ representatives of indigenous peoples’ communities who
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" Adm Order. No. 42 {1998)

" Memo. Order. No, 2{1958)

" Mema. Order. No_ 52 (1999)

Y adm. Order. No. 108 (2000}

"hew Solicitor Generals comment,
IFRA Case book, supra note 5 at 19510
206, However, upon the filing of the
Motion  for  Reconsideration by
Petitinens, the Solicitor Genera ieversed
its position and agreed that the
questioned provisions of the IPRA were
constitutional. See SC résolution re:
Cruz v NCIP Motion for recomsideration,
promulgated 21 September 2001

¥ Crug v NCIP - Comment, NCIP i IPRA
case book, supra note 5 at 207 - 224,
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" DENR press release, “Isiuance of
ancestral domain claims and titles no
laamgpir st DEMR bt wath RCIP Juby
24, 2000, at htip e denrgov ph!
07 24040,

* Howse Res. No. 310 [1999], spomsored
by Rep Harry Angping

"hee ) Pasemin, “HE 310 m Angping
Hirit na naman ng Mining Industry,* 2
(1] Tan-awan 20, Sept to Dot 1999
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argued that the Constitution and jurisprudence supports the
grant of ownership rights over ancestral domains,

The case was settled on December 6, 2000 due to a
“technicality.” Seven of the Supreme Court Justices voled to
deny the petition, on various and different grounds. Seven voted
to grant the petition, on the ground that the regalian doctrine
was violated, There being no clear majority, the presumption
of constitutionality prevailed

A motion for reconsideration was filed thereafter, and was
dismissed last September 21, 2001

The effect of the Supreme Court case was to give government
another reason not to implement the IPRA during the pendency
of the case. As was revealed by the DENE, the government's
position was to desist from implementing the IPRA, as this may
lead toa “legal juggemaut involving millions of pesos to undo
the claims and titles™ if the said law is determined to be
uncoenstitutional.

A similar challenge by a B'laan group affected by the
Western Mining Corporation questioning the constitutionality
of the Philippine Mining Act of 1995 has not led to the suspension
of the granting of mineral agreement, despite a similar possibility
of a "legal juggernaut” to undo the agreements.

The case, too, caused similar initiatives in Congress to
attempt to “undo” what they had enacted only a tew vears
previous.

Congress attempts to amend the IPRA

A resolution was filed by a member of the House of
Representatives to homogenize perceived conflicting provisions
in the Philippine Mining Act of 1995, the National Integrated
Protected Areas System Law (NIPAS law) and the IPRA." The
move was less of an honest attempt to settle perceived condlicts
in the said laws than it was to amend both the NIPAS law and
the IPRA to remove provisions which may impede the full
implementation of the Minmng Act.”

Thanktully, such an attempt proved unsuccesstul, though
the possibility of it surfacing s heightened because of how the
Supreme Court resolved (or did not resolve) the constitutionality
question.

At the Brink of Implementation?
With the constitutionality question resolved, and a new
administration in place, the prospect of the ancestral domain

provisions in the IPRA finally being implemented becomes more
plausible. The legal questions, fortunately or unfortunately, do
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not help inascertaining the correct way in which the IPRA should
be interpreted, Fortunate, because there is room far the maost
progressive interpretation of the ancestral domain provisions
(from the viewpoint of benefit to indigenous peoples)
Unfortunate, because the specter of unconstitutionality may b
consistenthy mised by [IPRA's opponents and would hang like
Damowles” saword ever any attempt o implement the law in its
Most progressive manne

LEGAL AND POLICY BACKGROUND

Article XTL Section 2 of the Philippine Constitution provides,
i prart:

A s of e public domadn, waters, minerals, coal,
petrideum, and other micerad onls, all faraes of potential
crierey, fisheries, torests or fimber. wald life, flora and
P, e pthwer patural resiurces are owned by the
States With e esceptien abageicultural lands, all other

matural resoueoes shall tot be aliented.

This section forms the basts of fatural resources laws. The
State = further mandated to directly undertake resource
extploration, development and wtilication or enter into production
sharing, co-production or joint venture agreements with the
Filipino citizens or corporations at least sixty percent (60') of
whise Capital is owned by Filipino citizens

A notable exception, howeyer, s provided in Section & of the
same Arbcle,

Phee Stale, subyect o the prossions of this Constitution
ik matiomal development pobicies and programs, shall
protect the nghts of indigenous cultural communities
to their ancesteal lands (o ensure therr economie,
sowcntl, and caltural well- by

Fha Cirngeruss triay powide for Hhe applicability of
customary laws poverning property nghts and relations
in determining the ownership and extent of ancestral
domain Temiptasis adddaed)

The use of the term ancestral lands i the tirst sentence, and
ancestral domam in the second sentence s instructive and
intendional s arcued that the difference i terms used allows
tor the possibility that natural resources in ancestral domains be
govermeit by property regimes not prescribed in At X1 Sec. 2.7

The Indigenous Peoples’ Rights Act (IPRA—Ancestral
Domains and Ancestral Lands

The [IPRA adopts the distinetion expressly provided in the
Constitution by providing for gies to both ancestral domains
and ancestral lands. Ancestral domains are defined to include

* Cosat, art. Kil, et 2.

*See Cruzv. NCIP - Memorandum for
intervenors Flavier et al, In IPRA case
book, iwpra note S at 421 - 428

n _fd
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Y Rep. Act B3T1 (1997), sec. 3(a).

# App. Act B3IT1 (1997), sec. 3(b).

" Hep. Act BITT (1937), sed. 53 (0}

" A B Gatmaytan, Land Rights and
Land Teaure Situation of indigenous
Peaples i the Philippives, 5 Pl Nar R
L5 1201992

" gap Act BIT1 (1997, sec M)

B Hap Act BIT1 (1997 sec 19
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“lands, inland waters, coastal areas, and natural resources
therein, held under a claim of ownership, occupied or possessed
by {indigenous cultural communities/indigenous peoples),
themselves or through their ancestors, communally or
individually since time immemorial”." This is different from
the concept of ancestral lands as referring only to surface
rights® One is not mutually exclusive of the other, as individual
title to ancestral lands may be recognized within the communally
owned ancestral domain, according to customary law ™!

This paper will deal only with ancestral domains, or more
specifically the natural resources on or under the land held in
ancestral domains, It is important to note, however, that this
distinction needs to be always taken in the contest of the community
asserting historical nphits over specilic territories, as the distinction

can only be considered as artificial and intrusive, being
an ipposition of an outside framework alen o e
Ingdligenous Peoples”

The distinction, in fact, is important only because of the
assertion by some people that the Regalian Doctrine applies
absolutely to include even natural resources in ancestral
domains.

The right to ancestral domains in the IPEA is based on the
concept of native title, or

pre-conguest rights o lands and domaims which, as far
back as memory reaches, have been held under a claim
of private ownership by 1CCs/ IMs; have never been
public lands and are thus ::1-.!::\pu1nh|v presumisd o loyve
been held that way sinee before the Spanish Coneuiest

These rights are recognized regardless of whether the
indigenous communities concerned formalized their title
through an application for, and issuance of, Certificates of
Ancestral Domam Titles (CADTs). =

Indigenous peoples are given the following rights over
the resources in the ancestral domain subject to certam exceptions
provided by law:

B The right to claim ownership over lands. bodies of
water traditionally and actually occupied by 1CCs/1Ps,
sacred places, traditional hunting and fishing grounds,
and all improvements made by them atany time within
the domains;

B The rght to develop, control and use lands and termtories
traditionally occupied, owned, or used, and the natural
resource therein;

W The right to stay in the terntory and not be removed thene
frowm;

B The right to regulate the entry of migrant settlers and
arganizations into the domains;
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B The right to sate and clean air and water, and of access
e integrated systems for the management of their
inland waters and air space;

B The right to resolve land conflicts in accordance with
customary laws of the area where the land is located .©

Finally, the indigenous concept of ownership is characterized
as “private but community property which belongs to all
generations and therefore cannot be sold, disposed or destroved,”
and “likewise covers sustainable traditional resource rights.”
This concept of ownership “sustains the view that ancestral
domains and all resources found therein shall serve as the

ritw

material bases of (the ndigenous peoples’) cultural integrity”.
Community Based Forest Management

In 1995 President Ramos issued an Executive Order installing
community-based forest management as the “national strategy
to achieve sustainable forestry and social justice” ™ The following
vear, implementing rules and regulations were promulgated,”
providing for the following stages in CBEM;

B 'reparatory Stage including information and education
campaigns, building institutional linkages, and
identifying potential areas. Areas for possible selection
include uplands and coastal lands of the public domain
except those covered by other forest resource
use/extrachon agreements, protected arcas and certified
ancestral land/domain areas (except when the
indigenous community concerped opt to participate),

B Peoples Organization Formation and Diagnostic Stape
including community appraisal, establishment of
peopies onganizations whine not vet existing, registration,
and application

B Planning Stage including preparation of Community
Resournee Management Framework (CRMF), Resource
Use Plans (RUPs) and Annual Work Plans (AW, An
Interim Resource Use Plan (IRUP) is granted based on
the results of a community appraisal to allow the
applicants to continue sustainable forest resource use
practices penching the acceptance of the RUPs.

B Implementation Stage.'

The rules identitied three types of instruments under the
program, namely Community Based Forest Management
Agreement (CBFMA) defined as “a production sharing
agreement designed to ensure that participating communities
enjoy the benefits of sustainable utilization, management and
conservation of forestlands and the natural resources therein:”
Certificate of Stewardship Contract (CSC) defined as contracts
awarded to individuals or families actually occupying or tilling
portions of forest lands;” and Certificate of Ancestral
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Domain/Land Claim—Community Based Forest Management
Agreement (CADC-CBFMA and CALC-CBFMA) detined as
CBEM agreements for holders of CAIK s or CALCs whao wish
tovavail of the benefits of CBEM programs.™

The following privileges are granted to the CBFM holders:

B To occupy, possess, utihize and develop the forestlands
and its resources within a designated CHEMA area
and toclaim ownership of introduced improvements

B o allocate to members and to enforce nighds 1o use and
manage forestland resources within the area inoa
sustamable manner

B To be exempt trom paying rent and forest charges.

B Tobe properly ntormed of and to be consulted on all
government projects to be implemented i the area.

B To be given preferential access o assistance n the
development and implementation of the CRMLE RUP
and AW

W To receive all income and procecds fram the sustanable
utilization of forest resources within the CBEMA area.

B To enter into agreemoent or contracts with privaty
enbibes O gonvernment Agencnes

ANCESTRAL DOMAINS AND COMMUNITY
BASED FORESTRY MANAGEMENT

Property Rights Under Different Kinds of Ownership

Several ey differences in the poliey framework of Ancestral
Domains and UEFM programs are inherent an ther lergrial
tramework, CREM draws its valicdity from the State policy o
i tealnn, or the regalian doctrine discissed above CREMA
iree production-sharing agreements. The State doe
and in fact entorees, its ownership of forestlands and foes
resouroes. The UBFMA holders have lenure rights, nol Becaose
of any prior vested right due to bomg term occupation, bul
because of the agreement or contract between the State and
pecupants (through the peoples” organization)

ik l'.'ll‘ll

O the other hand, the grant of ancestral domains to
indigenous peoples necessitated qualibving the apphication o
thie prra regadi to carves out an exception: those lands and
resoirces held from fmae immmemoral and decmed mescer o hav
been part af the puhll.' domam. This finds Jesal basis i legal
history ™ as well as in junsprudence ©

Both ancestral demain recognition and CBFM. however, are
<imilar in that they question the monolithic view of absolute
State domumon over 1H\':I‘It'r:i]‘|l|.‘. use, and management o
natural resources.
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Tenure as a body of property rights

Social scientists Schlager and Ostrom propose a framework for
distinguishing between diflerent common property systems™
which is uscful in comparing the tenure rights given to holders
of ancestral luds with those given 10 CBEM sehemas,

Schlager and Ostrom distirguish among comman property
systoms based onoseveral levels of L:I_‘lq_'i‘,_-ltiﬂﬂ,_-]l propoerty riﬁht:-..,
namuby

B Access - The right to enter a defined physical property.
B Withdrawal - The right to obtain the products of a
Fesotinee,

Management — The right to regulate internal use patterns
and transtorm the resource by making improvements.
Exclusion - The right to determine who will have an
access righl, aned how that right may be translerred
Alienation - The nght to sell or lease or both of the above
collective choces rights

Table 1 eompares the nghts provided under the ancestral
domam pronisions m the IPRA, and the nights of a holder of
a CBFMA, For reference, the rights of a private property owner
under the Civil Code as well as the nghts of an owner of
ancestral lands under the [PRA are similarly enumerated
Fable 1 clarthies differences in the type of rights that are
accerded cach "tenured” holder. Table 1 also makes it possible
bor dssess the limitations thie State !'II_.'!I_'L‘H on the nh‘l_h"h: of CRFMA
Polders and ancestral domain “owners™ in comparison to the
rights of Lindowners recognized by the Civil Code (private

I‘Fl.'IPI'E".'. l.

Table 1: Comparing Tenure Rights wder Different Legal Conceps

o e e AT A F Gl Gode
S i oo B FLands ., owbigship |

Actess IRigzhit o Right ti stay i | Rizht of Right it
[HISALSSION lerritories* pocupation possession /
And vecupation. ™ |acoess 1o pussession, vecupation,*

imtegrated {jus possidendr)
systems for the

management of

thuir inland

waters and air

sprace. !

Withdrawal | Ownership of Right to Presumably Right to fruits
itrod uced benefits of and | rights of (s fruend)
improvements™ | profits from owners in Civil | which may be
Kight to forest natural Condo. natural,
prociucts af Tesrcy ind ustrial
allowed by utilization. * (product of
Community cultwation) or
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CBFM

holder

Rt'ﬁnu et
Management
Framework and
Resource Use

- Angestral

X Damain \

¥

civil {product
of some civil
transactions

Plan."
-

Management | Right to utilize Right o Presumably Right to use
and develop develop lands | rights of ijus utendi)
according to and natural’ pwners in Civil | and right to
Community rescirces Code “abuse” or
Resource BLT “consume (jus
Management responsibiliby o afeferndi™
Framework and maintain
Resource Use ecolipical
Man " balancis, restone

denuded areas.™

Exclusion Faght to by Right to Presumably Right of
informed and regulate entry | rights of exclusion;
corgulted inall of migrants; owniers in Civil | right to self
government right to Code. help {use vf
projects to be negotiate terms reasunable
implemented in and conditions force to
the area; Consent| for natural exclude]”
of peoples’ FESOUTCE
organization exploration. ™
reuired before
grant or renewal
of extractive
contracts within
area,™

Alienation | Stewardship Ancestral Right to Right to

Others certificatis may domains transfer land or | alienate (sell,

de transferred,
s0ld or conveyed,
subject to certain
conditions; ™

May participate in
the Forest
Resource
Securitization
cheme (FRSS). ¥

cannot be sold,
disposed or
destroved

property rights
toSamong
members of the
same [CCs/ 1Ps,
subjoct o
customary laws
and traditions
I.|[. rlw
comimuiniby
concermed.

lease, ete.) and
tramsfer.”

Right to resolve
conflicts in
accordance
with customary
fawe.

Right to
redemption,”

Right to
PO LT flllrl'.‘-
mndicandi) #

Note: CBFMA holders legally hold only "privileges’

as explicitly provided . the

CBEM Implementing Rules. But, for purposes of comparison, rights here are used i a
broader sense to include privileges.
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While the source of tenure rights of the CBFMA holders are
the various agreements and plans, the source of tenure rights
of indigenous peoples over ancestral domains is native title as
evidenced by time immemorial possession, and not the grant
of the certificates of ancestral domain titles, It would seem
theretore that there is entirely no basis, and seemingly even no
danger, of confusion between the two. But law and policy, as
produdts of competing and conflicting interests and influenced
by power wielded by those interests™ usually have ways of
substituting or confusing fiction for reality

Divergent Policy Backgrounds and Converging
Implementation

Dlespite the several key differences between Ancestral Domains
and CBEM programs mherent in their legal framework, policies
tor implementing these programs, often converge, Some of the
tactors mtluencing the implementation of ancestral domains
recopnition have been reterred to brielly i the introduction but
will be repeated:

B There s pressure from the indigenous proples and
advecates to finally implement the ancestral domain
prawvision in the IPRA

B [ here s the continuing threat from adverse interests to
use the Constitution to stall IPRA's implementation

B There is a warning of dire cconomic consequences
fronm investor-wariness if the constitutionality question
regarding ancestral domains is unresolved or resolved
in any manner adverse to natural resource extractive
dustries,

B There are highly technical documentary requirements
trom CADT applicants,

B Thereis "working” model of community management
of natural resources that has been, for the most part,
accepled (or as others would think, co-opted) by
commmerrcial exbractive industries.

B There are budget constraints to implementation of
community-based torest management and ancestral
domain development (mostly due to budget
misprioritization),

The Last two points are very important as they might lead
to a call for the adoption of “non-threatening” mechanisms to
mplement ancestral domain recognition. Those calling for
the adoption of these mechanisms might range from government
and ind ustry rL'Pfl‘Ht‘nlﬂﬂ'\-'L’S Lo some IIHL'I-.IEL‘T'I:UI..LR Fuuph&g"
rights advocates (for the sake of implementation) and to
environmental groups (for ecological protection).
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Managemenl Frameworks and Resource Use I'lans

The implementation of CBEM requines the submussion of community
resource management frameworks, resource use plins, and
annual work plans. These plans need "affirmation” trom the
Department of Environment and Natural Resources (DENK) and
local government units in order to be accepted,  The grant of
Certificate of Ancestral Land |/ Domain Claims {CALCs /O ALCs)
simularly required Ancestral Domam Management Plans  ADMI's)
after the release of cortificates, though the DENE was divided as
to whaether the pland requuired attirmation ™

The current implementing rules and regulations ot the I'RA
similarly Pru-\'ide- for an “Ancestral Domain Sustainable
Development and Protection Plan (ADSDPP)L™ 1t would
appear from the text of the said rale, howwever, that sard ADSEHT
15 not a mrmd.lturj.' requirement for the management and
development of natural resources within the ancestral domain:

Fhe ICCs/1Ps shall have the right W freely pursLe
their coonormic, socal, political amd caltural developmne
In the exercise o this nght, the 1CCs/ s shall tormlate
and pursue thor own plans tor the sustainable
managerment and development of the land ard natueal
resvurces as well as human resources within thar
ancestral domaims based on thear indigenoas knowledpe
systems and practices and on the principle of sl
determination. Such plans may be consobdated intoan
Ancestral Domain Sustamable Development and
Prodection Man (ADSDPT ) which shall be the basie of
the Five Year Master lan defined under these Rules and
Regulations.” [vmphasis supplicd]

MNote further that the recognition of ancestral domain titles
and the issuance of certificates as proofs thereto, do not require
formulation or submission of these plans™

Management plans are feasible, even for environmental
groups, if the objective of the grant of resource rights is
ecological protection. Bul as has been pointed out:

Indigenous people’s commienities, however, ane nit
inherently environmental advocates. By defimition
they have evolved cultural, political, social and ecomonic
systems that contribute o ﬂ'|u I'?l'l'l,f.‘il.'l"r‘.‘l‘tli.ll1 o thomr
ecosystems so that fulure gengration can survive A
significant numbaer of them are nature conservationists,
They have by themselves and withowt much acaden e
debate prachiced sustamable development, That,
however, does not make them natural environmental
advocates. Their major problem is not ecological
sustainability, but rather having to deal with elite who
s responsible for intrusions o their territories and the
appropriation of their resources, [0S sell-determination
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rather tharn ecoligical sustavmability that sustains their
proalitical apenda

The requirement of some kind of management plan for
ancestral domams might be argued for in the name of
sustamability, cvological protection, State regulation, or exercise
of police power As a basis for its adoption, its proponents may
argue that even the Constitution provides that the recognition
of the rights of indigenous peoples should be “within the
tramew ork ot national ity and development”™ and specitic
tovancestral lnds “subject to - national development policies
and program=" - Further, the Constitution provides that the “use
L prroperty Doears g social tumetion™ and all veonom ctilerprise
s subypect e the duty ol the SGake e “intervene when the
I dovs ol belp that IPRA itself
provides for responsibilities to maintain ecological balance
and restore denuded aras, ™

comrtment sl serdemamd ="

ese responsibilitios are nol
expresshy required of other property owners ™

Phose legal arguments can be easily countered as beng,
hesrtatory, o applicable valy to ancestral lands {as to the national
developmoent programs clause), o alternatively, being irrelevant
as ancestral domains recognition is, or should be a national
development prionity. As to the “use of property” provision, the
burden of tormulating resource use or management plans,
placed onndigenous peoples akone, and not to all property
owners, amounts toa violation of the equal protection clause ™

But objections to such requirement have a policy, and not
just a legal. dimension. Primarily it should be pointed out
that the tormulation of such plans presumes a priori thal the
resaunces tound i ancestral domains can be portioned into
sectors or ragaments This is mconsistent bo the stated indigenous
concept of ancestral domains as the “total environment®.”
Further, breaking resources into sectors has its roots in patriarchy™
and o commuercial and exploitative view of natural resources,™
which may be totally different from the indigenous appreciation
o valuation of the resources

Placing a “management plan™ requirement on ancestral
domamis dilutes the withdrawal and management property rghts
of the ancestral domain owners by subjecting them to the
conditivns retlected in the plans, The same is true whether or
not the plans need prior approval or atfirmation from an
external authorty such as the NCIP or DENR. Note that the
withdrawal rights granted over ancestral domains are limited
only by the property systems exercised by the indigenous
peoples and the esponsibility of maintaining ecological balance,
Bul requining a management plan from ancestral domain
holders would place them in the same position as CBEM
holders as to withdrawal rights over natural resources, i.¢
subject to the discretion of the an external “authority”.
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This point can be emphasized by examining a CBFM agreement
executed between the DENR and an mdigenous community
The preamble of this agrecment states:

WHEREAS, NENR completed a resoirce manageminl
plan, herinalter referned toas e RV atter conducting
i I|]'I'1].'-|!l'1'l.'l|*h|‘|-'1.' PUSOLLESE e oy, CuTirmisinaly Al ilitng
with imatial onganicing activitivs, communmiy mapping,
consultatiois and salickations, and manageineid plariimg,
n sl weithan the CALDC area

WHEREAS, duning the consultatims with th
community and KM proparation, the mast apgproprab’
iILHt“I.ﬂi.l.ll'l.ll...!lr.i!lHL‘I1'.-I.'I1'| ard ceuliggically ad socially
viable resource management option o il fovrest
resourees of were determened usimg the
eriterta of soctal ey, sustaimability, apd oftceney

WHEREAS,  was chosen o De (lne miesd
appropriate institution o probect, o, developaul
wtibiee the forestlamd resowurces withom the arangay of

uncher the & AT twenmure mstrament

The participabion af the DENR an this agreenent can not
be sald to be empowering for the local communaty, If
management plans need governmental approval, then the
right of withdrawal and management i subjpect to the diseretion
of an external authority which is accountable to o power other
than the members of the community (v environmental
statutes, the burcaucracy | Such management plans transplant
the power to determine the wisdom orappropriateness of
resou o use Lo pon=resouree users. This may pave the way for
further disempowerment,

A provision in the new regulations tor the issuance ol
Resource Use Mermils (or Resooreg Ulse |'|.1I|1'-.1 }'lru'udl'ﬂ an
example of this disempowermoent. These regulataons "suggeest”
that the Matural Resource Development Corporation (NRIC),
a government corparation, "assisb in the PrasussIg, h.vl:lll'l.;g|
and disposition of forest products through a mutually agreeable
arrangement with the concerned Peoples Organizations””
An approving, authority that alse acls as a marketing arm s o
rectpe for undue nfluence, at the very least, and at the worst,
for possible corruption. Fyven if we assume arms-length
bargaining, a situation where the approving authority is
financially interested in the activities to be approved moay lead
tr the prioritization of only those project from which heavy protits
are to be made. (small wonder that the NEDC prodes ibselt as
being one of the biggest income carners amang government
L'ﬂrpuml'mns as it has virtoal dommen over forest E"I'II.'I-I.ll.H.'t.H
(rontiscated), dredge hll materials and FlA funding
mechamsms. )™
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Alawyer-anthropologist argues that while documentation
of rules and practices is not, by itself, a necessarily objectionable
activity, its adoption as authoritative text, such as resource
use or management plans, is problematic ™

First, the “technical provisions or aspects of any body of
knowledge have himited importance when divorced from
existing, local contests " Indeed, the writion document, po matter
how extensive or well written, could not possibly vapture the
Auances and contest of how {or why) such practices and rules
are obseryved,

Second, such documentation would “frecze” practices in
place and time ™ For example, an anthropological study of the
agriculiural practices of the Bubid (Mangvan) in Batangan,
Crriental Mindoro, showed a shift from what miy b termed
“bolo agriculture” w “plough agriculture,” and a change of land
tenuare from usufruct rights to permanent ownership® Hoth
syslems can be described as traditional, though they were
admuttedhy inHuenced by exogenous events. A management
plan may stifle development and render irmelevant the property
regimes to changes, both within and outside the community

Finally, the use of @ management plan to resolve conflict
would displace existing traditional processes {(which are part
of the property system) and would take the power 1o adjudicate
fard henee its cormesponding accountability ) away from the user
group to the written document.” The impact of a management
plan would be to projudge the substance through an exogenous
basis and process

ILis not the ntent of this paper to cast doubts on the value
of documentation of processes and rules in particular
communities. In truth a lot of perspectives and lessons in the
preparation of this paper were culled from case studies of
actual community property rights. But the use of such
documentation as a burcaucratic device for muoniloring or
priscription is clearly not jostified

Funding Mechanisms

The IMRA provided an initial fund of Pesos One Hundred
Thirty Million (1 130 million) for implementing ancestral
domains, and subsequent allocations of the same amount
through the annual appropriations act® The IFRA intended these
funds o cover compensation for 1_11'.]'-n|1_1r'|;|h-g‘| lands, delineation
and development of ancestral domains, The law itsell has

ilentitied sources lor the intial fund including the Philippine
Charily Swaecpstirkes Office (PCSOY), travel tases, and funds from
the sowial Betorm Council ® This funding is apart from the regular
appropriations for the National Commission on Indigenous
Peoples. This provision, however, has never been implemented,
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The funding mechanism is very important to enstne not only
full implementation, but implementation i a manner consistont
with the ideals of ancestral dommn recogmition. That the IPEA
explicitly provides bor sources of the funds is not an accedent
The budget process 1sa very partisan and parochial process as
the power to iniliate revenue bills s Jodged moihe Plowse of
Representatives, House members argue over swhose teeritor
gets more of each resouree toensu e thieir clan’s prerpetieation
I pawer Thus, wdentined fund sources shold [rartly sl ate
the implementation of [PEA from political whioms

Lnhke the [I'I{,-j-.. the rules implemienting CHEM do ool
specify the amount and -source of CBFM tunds, Tnstead a
CBEM special fund s provided, to be included in budger
proposals to Congress and to be sourced partiy from local
and foreign donor agencies” Inactual practioe, hisweyer, the
tunds from donors have bém more than just supplomentary,
The government has continuously funded CBEEM through
foreign assisted projects (FADPs) and only minimally through
general appropriations,”™  This has caused the program to
become dependent on the availability of forcign tunds for its
continued implementation and expansion.

More importantly, hewever, Official Development Aid
(ODA) admittedly is not free from other asonda, A Job ol money
for sustainable forest management in the Philippines, while
advocating for more community participation, simiultaneously
pushed for industrial tree plantations and the culbivation of non-
endemic fast growing species. And even assunning that ad
can be purely altruistic, the “technocratio mindset” that values
“haste and scale” more than actual on-the-ground impacts
expects “program and project designand implementation to take
place within relatively short time frames™

Resource securitization

The importance of adequate funding for ancestral domain
delineation 1s highlighted by a recent development i the
Country's reforestation ettorts, that of resource securitization
which attempts to address the perennial problem of lack of
funding for reforestation projects, including some CHFM
projects.

In 1998, the Department of Environment and Natural
Besources issued an order to implement a Porest Resources
Securitization Strategy (FRSS). The order sought (1o encourage
tenure holders to transfer their tenure insteuments (g, CREMAS,
CALCs and CADTS) to a "service consortium” that would
manage and use the areas and assure investors (through a
bank) of a fair return on investment. The lenured holders
waold also receive part of the profits from this venture and would
get priority employment in the forest managemoent activities.”
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This funding mechanism is totally inconsistent with the
concept of traditional property systems as the holders give up
their rights over the respurces, albeit temporarily (twenty-five
years), as well as the right to determine the processes that
should govern resource use and management. Further, this action
signals the return to natural resource use and management
through a centralized agenoy—though this time, a bank and
@ service consortium replace the State agencies. The grant of
berune coulid be soen as imerely transitory as the holders are foreed,
through lack of support and financial resources, to “retum”™ the
use of the land to a centralized agency. While the scheme
remains unimplemented, largely due to the exclusion of natural
torests m the scope of the order (which was the original intent
o the scheme's proponents), according to the Medium Term
I'hlippine Development Program for 1998 - 2004, it will
eventually be piloted

CADT holders would be prime targets for the securitization
program, especially it the government fails to make funds
avatlable tor implementation of the CADT program. Worse, the
Eovernmen! may make the granti ng ol CADT= contingent on
the willimgness of the oswners o be subjected to this scheme,

The government might propoese a set-up similar lo the
Forest Resources Securitization Strategy in order (o achieve a
“win-win” situation. The “win-win” schemes seck a way for
all partivs of interest to gain something from a resolution of the
confhel. In the casae of ancestral domain owners, they might be
|'|rl|[f'|-i."1l.'{|: covnomic benetits i the lorm of dividends and
emplovment opportunities, while those with commercial
forestey imterest would be assured of comtinued profits though
r‘!u'|1|-1'..1'L‘\.Phﬁidﬁun of the forests

In such o case, ancestral domain holders would retain only
acvess fights, mcluding the right to peaceful occupation, and
perhaps withdrawal nights over certain specified resources. A
service consertium will exercise management and withdrawal
rights: Arguably, ancestral domain owners, as do CBFMA
holelers i the Forest Besournces Securibization strategy, would
still retan the night to benetit from the fruits of the resources,
albeit in thes case, the truits are civil rather than natural, The
Forest Resources Securitization Strategy would ensure that
ancestral domain holders who assert the exercise of all property
rights guaranteed under the IPRA would be marginalized and
de-priontized in the process of recognition

MATI'TING OUT POWER RELATIONS

As noted earlier, both ancestral domain recognition under the
IPRA and community based forestry management break the
State's monolithic control over natural resources. Thus, o a certain
extent, oth amitiatives involve decentralization of functions and
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devolution of powers. This is consistent with the popular call
for participation and to the constitutional directive of self-
reliant development

Agrawal and Ribol propose o framework for analy 2ing,
decentralization.” This tramework focuses on theee clements:
actors, powers and accountability. In discussing the [PRA
three “actors” can be identifiod: the community (imdigenous
community members and their leaders or their governance
structure ), the State (acting through the governments, and the
private commercial sector. The paper deliberately excludes a
tourth group, non-go crnmental organesations, beciuse they
primarily facilitate communication among communmity,
!_-_“Iﬂ'lp'L'fI'll'llL':I'Ll. anl |.'||'I'||'1'I|L’ cammuercial seclor actors and can
thus be subsumed under anyv of the throe

r‘sgr.nvﬂ] and Ribot observe thal the powers that are
devolved through decentralization wsually fall ido four general
types: rule making, decision-making, i.]‘.l‘l].‘JI.'I!I'Ik'I!!:hIIil'l1 and
monitonng/ enforcement, and adjudication”

e rulemaking poser, or power Locreate new rules, 1< akin
to the "legislative” power wsually delegated toow collegial
body such as congress. Through rule making the actors wivlding
power can actually “legislate principles thatl steucture decisions
and action” meluding ceiteria for whe uses amd who bonefits,
and 1o whal extent.”

The decision-making poiver and the implementation and
monitering power anesakin o "esccutive” poseers. The decision-
making powers allow the use of discretion o determine how
structures and abjectives in the rules are best implemented. The
implementation and monitoring power, on the other hand,
“implics the power o esecute, and toomeler and monitor
whether we actiors are coreying oub thie roles they are sipposed
to perfurm,””

Finally, the power to adjudicate, akim to “judiial” power,
allows actors to settle actual controversies that arise irom the
exercise of rule making, decision making, and implementation
and momtoring, ™

All tour types of power contribute in different wavs to
influencing actual behavior patterns or activities i a particular
group and anv.

Agrawal and Ribot argue that the most important element
to consider is the degree of accountability Lo the community
A= b= Tondy when constituents come o exercise accountabilily
as a countervailing power that decentralization is likely e be
vlfective "™ femphasis added ) Separating policy rhetoric trom
reality, however, makes it difficult to pinpoint accountability
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in podicy analyses. Also, accountability is not easy to distinguish
even in reality (though Argawal and Ribot do propose some
tools af analysis), as it is subject to differences in perception and
to subjectivity. In order to determine accountability, a transitory
category 15 heremn proposed; “power base” or the source of any
given actor's authonty to exencise power. Table 2 compares actors
using these definitions of power base and accountability.

Table 2 Comparabiow il e +If'|m=-:1'|'.r Betsis and weconntability of different agtors

il i e R S

Community o Legally and Ideally exercise uf power at the

Eracitiona collectively, as the mwst participatory level should

heclers o ST LIS ENUIne empowermend

BUvermanoe Realistically, and accountability of

atructuires tradd itiomal us of representatives and stractures to
resonroes and fhr each member of the community
proxamity 10 the But realistically, subjict to
resources make thom traditional hivearehios and
chifficult fisr dividdes such as class, sender and
sarerment and elhncity

e il inlerests
Lo e

Liovernminl As repositborg uf i theory, to the prople,
delegated powers reality:
tlegmislative Ao polibical telected ) bodies
vapen b, and and offjees;
judicial) ™ and the T an amorphous aggregation
State’s mbwerent citlled the electorate, which dises
poswers i luding it necessarily mean an
prothice pemwer, eyilitarian distribution of
erminent domaan -h'i'l'll'rll.1|:"i|itjr bt 15 .\-ul.'qu'l.'1 8]
anid tawation hierarchivs usually based on

several actors which can assure
continwed pupulnr wlection and
SUPPOrt (g, momesy. access o
e, ele,)

As o non-political (ol seovace)
bodies and offices: To the
pulitical bodivs who exercise the
poswers i ]t'g'n-ihlt'iuri anid
adbminastrabve rule making, and
the power of the purse
!gl'l'l.'ul‘nmunhll apprispriation).

Private Capital tminey, T stockholders and investors,
Commuercial amsirts) Stiwkholders invest capatal toog
Sector corperation or a business

venture ey put'tinlq & faar return
o investment.

Power base and accountability are important variables as these
determme how, and for whose benefit, power is utilized. Table 3 compares
the powers granted under the various tenure schemes for the Hhree
tdentitiod actors,
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teanaemie  Motives  and
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The Conflict i Cammurty-
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ngram'._ paper delivered
taring the Fourth Annual
Cornman Property Conforenoe
SponsoEd by the StEmational
Association for (e Study of
Crntmamican Property, June 19
1993, Manila

" Spe, faf Enample, A B |
Garmaytan, supra note 83 at
53, eiting L. Fortreiarn and J
Bruce,  Whie TrEet?
Proprictary Simensions of
Forestry (198E), | Scoft,
Weapons of the Weak:
Everyday Forms of Peasant
Resigiance [1“5]_ 1. Brogmvhied,
Breaking and Enteting the
Ftaspatem: Gended, Class
and Faction Sreal the
Ehow, in 94(3) Anpncay
AnTueoroLonis 5571 - ST
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L iy Development Thaary
arie! Practice, iIn M Halart, Ed,
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™ Corar, art. il s=c 1

= CONST, ar i e 4

* Cimr, art. Il ves 1A,
art. Xl se 1, 10 wit- A
publdic otfice & a public trust.
Puibic afficens and employees
must at all times be
aLcolttable to 1he people,
fErve them with utmost
responubelity, nlegrity,
lonyalty, and etlicency, act
with patriotism andg justice,
ared lead modest lvey *

= Thin appliey to stock
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Corp, Code (1976, < 3
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" Hypothetical
SN LG BrOVRIT
ot Rep A 837 and
DENR Actr O Noo 29
[ 1556)
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Pagayatin, The Farést
Resowrge
Secwuritiration
Strategy Seling rhe
Security of Plulippine
Faresti, infra,

= WHIlE this &
peTsey 1 (MM eI
avpect of the IPRA,
as  seen o the
Constitutionality case.
a extual analyss of
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the IPRA wipports tha
interpretation

BEME Adm. O.
No. 29 (1996), ait, I
ers 9 - 13
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{1997), v &7
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No. 29 1996), art Wi,
secs 1
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(1997, e 59
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Note: The
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ard montoring;
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Table 3: Comparative matrix of power devolved under diffevent sclienies
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1o sty
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Thie plan man
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While the I'RA provides for a substantial devolution of
powers o the community-owners of ancestral domains, the samie
vannot be siid tor CBIMAs CBIMA holders only have the power
to make recommendation on what rules and decision should
Bemade. This can be contrasted with the wide range of powers
avatlable to ancestral domain owners through the recognition
ot traditional fesource use systems and the applicability of
customary Liw:

It ancestral domains were to adopt the management
tramework and resource use planming mechanisms of CBEM,
this would make them more like CBFMA than ancestral
domains as proscribed in the IPRA. Note that the two programs
are diferent as to objective: IPRA is a social justice constitutional
directive, albeit with ecological implications, and the CBEM is
an ceological protection method, albeit with a social justice
dimension,

Yot even the limited power available to communities under
Resource Lse Plans and CBEMAs are substantial com pared to
the powers of communities under resource securitization
where the community exercises virtually no powers.

It may be argued that the waiver of such powers is voluntary
o the part of the holders. Further, such an arrangement is menely
temporary, and the holder will get its original powers back after
the term of the agreements. Whether an informed and voluntary
participation is achievable given the power relations between
the marginalized and the State—private commercial sector
dindem remains an important bat unanswered question. It
should not be forgotten that during the period of the securitization
contract, approximately equal to a generation, resource rights
and use will be determined based on achieving the highest rate
of return oninvestment, as required by the accountability of
the private commercial sector to its stockholders.

CONCLUSION

This paper makes clear how mechanisms to implement
the letter of the law sometimes contravene its spirit. The long
wait for the passage of an ancestral domains law was realized,
it imperfectly, through the passage of the IPRA in 1997, The
administrative and judicial gymnastics that stalled its
implementation will hopetully soon be untangled. IPRA’s
ancestral domains provisions may finally be implemented.

But the same interests and fears that caused the delay of the
IPRA’s enactment and implementation will continue to atlempt
todquash it for being moperable, unrealistic, or unjust provisions.
The Filipino government might be too accommodating to
commercial and political interests and forget that the IPRA is
first and foremost a law of redress and social justice. [IPRA secks
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to correct historical injustices done to indigenous peoples, and
o Pr;widu security of tenure inorder that indigenous peoples
may, through their own decisions and initiative, be il of the
abject poverty afflicting most of its communitics.

IPRA is primarily a law that should empower, but it can only
do so if the interpretation that is most biased tor the indigenous
].'N.Tlpilh are achi :pu-d_ Any attempt to .H,hrpl i"l;'lﬂh'.\l]'\ .'!-'.'x'r.'Phib].t.'
and non-threatening measunes should be analyeed as o the actual
property rights granted and the powers devolved 1o the
indigenous people’s communities. The tendency o adopt
implementing mechanisms “for the sake ol implementation”
must be arrested. A good start would bae to admit amd accept
that the recognition of ancestral domains would mean a
reduction of what the State used to consider, alboen croneously,
as public domain and that as a consequence, Jt may not earn
as much as 1t would f the resource was granted o private
commercial entitios.

The recognition of ancestral domams must be done not
because it would bring in more revenue or even, bevause it would
mean greater ecological sustmnability. The right to ancestral
domains must be recognized because itis the only way by which
the State can empower a sector it has marginalized for contunes.

Two specitic recommendations are heremabter oftered,

First, State intervention must be kept ata minimum, except
when it is sought by the indigenous community, or it is
necessary to stop other parties who threaten to usurp the
mdigenous community’s rights to the ancestral dommns.
Science has broken the myth that only through State guidance
or market forces can resource suslainability be achieved.
Recognition of ancestral domains must be coupled with the
recognition of traditional (though dynamic and evolving)
systems of resource use existing in indigenous communitics

Second, sufficient funds for delineating and tithng ancestral
domains must be provided free from contingencies and
conditions. Access to credit and non-commurcial lund-raising
facilities must be similarly provided to ensure that indigenous
communities can use their domains according to their own
developmental desires and intentions. Programs that provide
funds uxchqngv for a diminution of powers and rights must
be opposed. 4%
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Matrix of Selected
provisions of the DENR
Administrative Orders

Implementing
the Integrated Forest
Management Program

COMPILED BY YAsmiN O, HAaTTA

The tollowing matrix compares the three consecutive DENR
Administrative Orders issued under different administrations
to implement the Integrated Forest Management Program.
Only the Provisions which the editors believe have the most
significant changes and may be used in community intervention
have been included. The full text of the latest order, DAQ 99-
53 is included in this edition.




=

DENR ADMINISTRATIVE
ORDER NO. 99-53
Regulations Governming
the Integrated Forest
Management Program (IFMP)

DENR ADMINISTRATIVE
ORDER NO. 04-97
Rules and Regulations
Governing the Industrial
Forest Managerment Program

DENR ADMINISTRATIVE
ORDER NO. 60-93
Revised Regulations and
Guidelines Governing the
Establishment and
Management of Industrial
Forest Plantations [IFFs) and
Management of Residual
Matural Forests for
Production Purposes

Decimber 23, 199 (SG0D)
ANMTONIO H, CERILLES,
Secretary

March 4, 1997 (SCGD) VICTOR
) KAMUOS, Secretary

Chctober 4, 1993 (S0
ANGELC. ALCALM
DeCrelary

CHAPTER |
Pulicies, Obpectives and
Debnition of Terms

SECTION 2. Prionity ta
Ancestral Domaan Becognition,
Community-Based Fores)
Management Strategies and
Socialized Industnal Forest
Management Program

Consistent with Execulive
Oirder Mo, 263 (195), the
DENR adopts community-
based forest management as the
national strategy for sustainable
forest management and as such,
the | Jepartment shall prioritiee
comimunity-based forest
management over other DEMNK
programs, The recognition of
ancestral domain/ land claims,
the protection of the integrity of
IPAS sibes, programs,/ projects
such as Communily Forestry
Program (CFF), Integrated
Social Forestry Program (ISFDY),
socialized Industral Forest
Management Program
(SIFMA), Integrated Protected
Arcas System (IPAS), and
indigenous cultural commumity
(ICC) claims in accordance with
DA No. 2, series of 1993 and
pertinent laws, rules and
regulations, and similar propects
shall be pursued pro-actively
by the Department and shall be
Pri:::’ihzrd i case of conflict
with the IFMA program.
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DENR ADMINISTRATIVE DENR ADMINISTRATIVE DENR ADMINISTRATIVE
ORDER NO. 99-53 ORDER NO. D4-37 ORDER NO. 60-93
CHAPTER I CHAFTER 11 CHAFPTER 1
IEMI? Areas IFMA Areas [FM A Arcas

SECTION 4. Types of IFMA
Area. IFMA Arcas may be of
twi (2) types:

4.1 Type LIFMA Areas - IFMA
Areas that do not contain
any Residual Production
Forest and are for IFI?
establishment and
management and protection
of Protection Forest, if any;
and

4.2 Type I IFMA Arcas - IFMA
Areas that contain Kesidual
Production Forest and are
for IFP establishment,
sustainable management of
the Residual Production
Forest and protection ol
Protection Forest,

SECTION 4. Arcas Available
for IFMT - Except areas
enumirated in Sec. 5 herein,
IFMAs may cover all lands of
the public domain under the
juriscliction of the DENR,

such as

(a) Open and denuded lands,
brushlands, degraded
risidual natural forests;

(b} Areas covered by
cancel |t'L|_.-'1'xpm_'|.| Forest
Land € ir.mnp, Agreement
or pasture permals or
[rasans;

(e} Government refonestation
proects or portions thereof
firumnel 1o be more suitable
or can be better developed
as [FI" in terms of public
interest and benefits to
surrounding communities;

SECTION 4. Arcas Available for
IFMA, IFM As may cover

all grasslands, brushlands, and
open and denuded forestlands
under the jurisdichion of the
[IEMR;

provided, that arcas subject of
vested rights; licenses, permits
or management agreements
may be made available for
IFMA by prior express and
written agreement of the holder
therenf;

SECTION 5, Areas Available for
IFMA, IFMAS may cover all
lands under the jurisdiction of
the DENR that are not

otherwise classified under the
Mational Integrated Protected
Area System or are bo vested
rights, licenses, permits, or other
concessions, and which ane:

5.1 Open and Denuded Lands,
Brushlands and Degraded
Fesidual Forests;

5.2 areas covered by grazing or
pasture leases; FPROVIDED, that
such areas shall be excluded
from existing from leases;
PROVIDED FURTHER, that the
lessee in ecach case agrees to
wanive rights to the areas;

5.3 povernment reforeskalion
projects or portions thenof
found to be more suitable for
IFP in terms of the public
interest and benefits to the
:surruunding COMMmLinilies:
PROVIDED, that allocation
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DENR ADMINISTRATIVE
ORDER NO. 99-53

DEMR ADMINISTRATIVE
ORDER NO. 04-97

DENR ADMINISTRATIVE
ORDER NO. 60-93

(d) Prosduction residual natural
fosreest Ehat may be best
included in any of the
atorementioned arcas and
bus a1 part of the managed
fiseval under the IFMUA;

() Arvas under cancelbsd and
expired TLAS; provided,
areas under existing TLAS
mary be alliwed for
conversion to [IFMA by the
hilder thereof pursuant to
sections &, Y and 12 herein

P wded further, that areas
erumoratiod S B boreod
shall not be available for IEMA

Matches of residual natoral
forests wilhin the IFMA Aren
thiad are tows senall Lo bae
managed separately shatl be
maintained and eohanced as
pristection firests, th
management of which shall be
the responsibility of the [PMA
Holder

shall be through pul
biditing «

plantations an 1 iitho

1 Hwe vl o)

e ATt o G meinls

Rd .|||'-.|‘-.}'-u"-.|,-r|||-. i
oy sty cvmind By Timibsoy
Licvnse Agmemoenl (T1LA)

SECTION 5 Arvas Prohibibecd
for IFMAL - In no case shall
1M As be awarded in the
following:

() Arcas or lands of the public
domain established under
thir MIPAS within the
classification of national
park as provided for o the
Constitution and /or those
privlaimed, designated or
sl asiide purstant o a law,
I."Il.'hll_iL'l'll.il'll lil.'L' e,
presidential proclamation or
exccutive order as well as
those the Secretary shall
pripose for inclusion in the
imtial component of the
System except when such
arias fall within the buffer
Aone:

(b} Areas or lands sulbyect of
Certificates of Ancestral

SECTION 6, Prohibited Areas
I noy case shall IFMAs bae
awarded i arcas

classificd or o be classitivd
under thee MNational Inteprated
Prostectiod Arcas System
(MNIPAS) except when they fall
withim buffor #ones,

or subject of Certificates of
Ancestral Domaing/ Land
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Prumain /Certificate of
Land Claims

CADRC ACALC) o of any
vther lenural instruments
=sued by the DENR under
the Integrated Social
Forestry Privgram,
Commurity Forest
Program, and other
F11'\\F‘|l"llrlt"|'|-1L'{'.| forestry
programs and other
licenses, permils or lease
unlisss with prrice inforrmied
comsent of the holder,

(e} Thise areas with pencling
applications CADC /CALC
or thase areas veribed by
the DEMNR to be actuwally
occupied by indigenous
cultural communitios
under a clam of
immuemorial possession
unless atfter due notice and
hearing in accurdance with
existing roles and
restiilations same shall be
denied or rejected.

Claims (CADC/CALC) or of
any other tenurial instrument
issucd by the DENR under the
Integrated Social Forestry
Program, Community Forestry
I"rngr-'-m. and other Fi‘ﬂ]."h'-
sriented forestry programs,

Areas covered by pending
.i]‘.‘l_rl|:|c.1tu|n5. for Certificate of
Ancestral Domamn/Land Claim
shall not be open i
applications for IFMA until the
DENR, after due notice and
hearing in accordance with
DAL Mo, 2, senies of 19593, or
other pertinent rules and
regulations, shall have denied
or rejected with prejudice such
application for CADC/CALC,
Ihose areas venfied by the
appropriate office of the DENR
to be actually occupied by
il1L'|i;I:‘,i.'l"I:‘|llh cultural
communities under a claim of
fome e rorial puissessicen
shall likewse not be opey b
applications for IFMA without
the prior informed consent and
express and written agreement
of the occupants, which shall be
obtained in accordance with
customary law where
appropriate; or until the claim
shall have been resolved.

SECTION 6. Size of IFMA
Area, - The minimum size of
the area that may be covered
by an IFMA shall be five
hundred (500} hectares and
the maximum size may
depend upon the capability of
the apphicant to develop and
manage info produdctive
condition as well as the

SECTION 5. Size of the Area.
Ihe minimum area that may be
covered by an [FMA is not less
than 500 hectares and the
maximum area is 20,000
hectares; provided, that an
IFMA Holder may hold more
than one IFMA simultaneously
but the aggregate total size of
the IFMA Areas held by any

SECTION 6. Size of the A,
The Minimum are that may by
covered by an [FMA is-500)
hectares and the maximum area
shall not exceed 40,000 hectares;
PROVIDED, that suitable areas
of less than 500 hectares shall be
governed by the regulations for
Tree Farm Leases under MNR
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regiuinements of his processing
plantis) existimg or to be
installisd i thie area / regmon
provaded, that it shall nol
exceed forty thowsand (900080
hectares, priferably but mn
mecessarily of one sinele block
of an area

prow pded, however, that whene
a TLA s comverted imto [FMA
the stz of the IFM A area may
exbend op o the size of the TEA
aren at the bime ol the

COMY LTSI

For |"'|I |"~"'1|.'.~| b ethechve
rattrerment, ecorimie scale or
econ imhes of scale, holders of
adpnning or econemically-
distanced small-sized [FMA
areas miay be allivwed

ik rate into cooperative, a
foderati et L IL!F'N.'I'.IH‘. B, T
corpuration the aggregate anea
of which shall not exceed 40,000
hectares

v Holder shall not exceed
A0 hectares; prowvided
furthoer, that the principle of
sewcial equity shall always be
considered inthe granting of an
[FMLA,

Adtmumisbrative Chrder M <
Phaierios o] |4

PROWTIIEDY FLIETETER, that
the foregodng limitations =lall
not prociude Increasing dnd

A on a case-toecame basis

PO LED FLUITHEER. thai

Anli
P foregobng Dmatations

reb inelwde Resid i

Production Firest

PROVIEDR FINALLY, that

w e a viarienl TLA 3
convierted to IFMA, the st ol
e TPMA A Acren, inclusive ol
Residual Production Forest
oy estend up b the seeg
the TLA area at the time o)
COMNMYETsI0n

SECTION 7. Evaluation,
Pelincation and Approval of
Potential IFMA Areas. - The
DENE shall determine the land
wse and vesetative cover ol the
identified areas for forest
plantation development taking
o consideration majon
watershed divide as
bowindaries, it possible with the
application of the latest forest
resource and other baseline
data as well as modern
methods such as aerial
photography and remote
sensing lechnigues.

CHAPTER I
ldentification and |'|'1']'I..L|'.1t|1‘||

o Areas for IFMA

SECTION 9. ldentification
Pvaluaton, and Delimatation of
Potential IFMA Arvas. The
CENROs shall identify
;'\ulu:nI:iJJ TFMVEA Areas with the
aid of the latest forest resource
mtormation and other baselinge
data.

CHAPTER 1L
Identification and Preparation
o Areas for IFMA

SECTION 7. Identification,
Validation and Delimitatien of
Motenbial 1FMA Areas, Inoeach
region, the REDY <hall identify,
with the aid of the Latest lorest
fosouree mboemaliog |'u~l1-|:|1,1|

FEM A areas and shall,
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70 Arens so delineated shall
be validated on the
ground, particularly the
extent of each ot the torest
cover types, such as
vpen fdenuded lands
brushlands, rosidual
matural forest

and with the assistance of the
LGLL dependent communities
shall be consulted about the
delineation of the area Eor
IFMA purpioses; and

Fhiy shall also evaluate on the
ground the availability and
suitability theeeof with respect
fer sate and Forest conditions,
environmental limitations,
contlicting land and resource
clabms and legal encumbriances.
The PTENROS shall maintaim a
data base of all potential [FMA
Aries within therr junsdiction,
as well as the following
|31f|'r|"||'|t|L'ﬂ'

91 Dwseription of the rain
conditions by elevation and
sli 1P class;

9.2 Community demographic
profile including
imtormation on ethnic
grrapings, areas actually
cultivated, and others,

SECTION 10, Approval of
IFMA Areas, Upon verification
of the avarlability and
suitability of the potential
IFATA Aveas, the PENRO shall
conduct information
dissenination, through print
and Broadeast media, in
Erglish and in the language in
COMITIAT Use in ERe region
Inturmiation dissemination shall
whentify and duscribe areas
designated as switable for 1TAA
and =hall gdescribe the
objectives of IFMA as a land
management instrument. The
MEMNRCY shall then inform, in
writing, the concerned LGLs
and, together with ther
representatives, shall validate
un thee ground the feasibility of
the proposed IFMA areas, The
validated areas, endorsed by
the concerned LOUS, shall then
b indicated in a map of
appropriate scale which map,
|l'gvl|1-.'l' with all pertiment data
and information, shall be
horwarded through channels 1o
ther DEMNE Seeretary For
apprival.

in accordance with guidelines
that shall be sssued mnety (90)
davs from publication of this
Cirder evaluate on the ground
the suitability and avallability of
wentified arcas with respect. o
site and torest cond itions
environmental limitations,
conflicting land and resource
clatms and legal encumbrances
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72 The delineated areas tor
HEA A purposts shall be
prepared either through the
comventional and /S or
peopraphic inbermation
syatem (GIS) in scale 1550
(NN or an appropreate scale
indicakimg thereon the
eatent in hectares of cach
forest cover by pes and such
vther relevant mformatbion.
bamme shall be duly indorsed
b the LOGU concerned
thrmiggh Board /Council
Fusolution, and approved
by the Bogional Executive
[ hsector concerned, the
uriginal copy of which,
together with all pertinent
documents shall be
forwarded to the FMB
Director for safekeeping,

uplatomg and reference

Within fifteen (15) days from
notice of e approval by the
Secretary of an IFMA Area o
st oof areas, the RELD shall
inform the concerned LGUSs
thisreal and shall covsa thee
publication of the sad
approval

The apprived map and all
cthor documents shall be
Furnished the Dicector of Hhe
FAE tor data base managenend
anich momitering purposes,

Each REDY shall demarcate on
maps af convenient scale all
wdermbified areas oy thier
respecbive regaon fouc
through such cealuation to b
suttable-and avartlable foe

AT A

CHAPTER M Application for
and Approval of the TEMA

125 Consultation and
discussion with upland
commurnibies and
indigenous peoples within
the ITFM A arca about the
sucio-economic, political
arud cultural impacts of the

Propect;

P20 D hocumentation of the
consultative process
undertaken and agreements
that shall be followed;

SECTION 8 MNotification of
Prepaendent Communitees ol
ITEMA Areas, Upon verification
of the suitability of each
p:upn:wd [FMA Arven, the RED
concerned, with the assistance
of Loscal Geowrermmient Linats,
shall ersure that cormimuanities
dependent on the area receive
rustace oF the extent of Hhe
propi mod area and The ke
provisions of an [FMA, and
Ravie the opparlanity to
regbster pbjections to an IPA
covering the proposed area,

8.1 Conterits of Mobice. The
niotice shall be in English
and the language n
COMTON s i this Fpnn
and shall inelude

1.1 asketeh map of the anea;

5.1.2 the obpectives of TFMA s

a land management
st rumient and the
procedures of awarding
IMEA'S,

513 the rights amd responsibilities

of TFMA Flobders,
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127 Discussion on gender
msues with significant
IHEEACT 0N Wormen,
including their
roles/ participation in
project implementation;

DENR ADMINISTRATIVE
ORDER NO. 60-93

5.1.4 the nghts and
responsibilitios of
individuals and
communitivs dependent on
[FMA Areas; and

E.L5 provision for individuals
Or communities bo subsmt
abjections with respect to
the proposed IFMA Arca
ur portions of (.

8.2 Action on Objections
Within thirty (30} day of
receiving objections from
concerned individuals or
communibies with regard to
the proposed IFMA Area,
the RED shall meet with
mdividuals or
representatives ol
commumities Lo discuss
thesr vbjections. On the
basis of such discussion, the
RED may modify the
boundaries of the P
IFMA Area or priscribe
spoctal conditions to bae
imcluded inan IFMA
covering the area. In cases
wherne the objections arise
trom claims in respect of
Ancestral Domain on
Ancestral Land, the RED
shall initiate procedures to
curtify such claims in
accordance with DENK
Administrative Order N
02 (Series of 1993), The RED
shall notify in writing the
concerned individuals or
commifaties of his/her
dicision regarding the
action to be taken within
thirty (30} days of meeting
with them,

CHAPTER
Application tor and Approval
of the TFMA

CHAI'TER IV
Caalification of Applicants

CHAPTER IV

Qualifications of Applicants,
Assigrment of IFM As and
Setting of Performance Bonds
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SECTION 9. Qualifications of
Applicants. - The applicants for
IEM A shall bas

(a) A Filipino citizen of legal
AEL; W,

i) Partnership, cosperative or
corporation whether public
or private, duly registered
under Philippine laws

Hivewewer, i the Case of

.1]1p||-. ation for conviersion of
LA inko ITFMA, an aulomakic
conversion afber preper
evaluation shall be allowed,
priovicded the TLA holder shall
have sigmified such intention
prior Lo the expiry of the I'LA,
PROVIDED further, that the
TLA holder has showed
salistach Ty pu-rt:brmuncu and
have complied in the terms of
condition of the TLA and
pertinent rules and regulations,

SECTION 12, Qualified

Applicants. Qualitied

applicants for IFMA are the

fisllowing

121 1 |!|F::||:.-.l Citizens of legal
ague;and

122 Corporations
partnerships, associations
or cooperatives duly
registered unden
1"hlllr1"||11.' laws, at least
sixty puercent (AL oF the
capital of which s owned
and controlled by Foigano
CltAens

SECTION 8. Applications for
Conversion or Expansion, All
..1pp|u:.1t|m1h for Comviersion of
[imber License Agreements
into IFMAS and for for
expansion of IFMA Areas shall
be deemed as new applications
for ITFMA and shall be subject o
the pertinent reguarements and
procedures contamed n these
regulations.

SECTION 13 Elgibality
]{L-qauru-ntﬂnl.-.. I addition Lo
the guialification requiremients
set forth in the preceding
section, applicants shall be
regquitred o satishy the tollow ing
eligibility recuirements:

3.1, Environmental
Management Record - I hee
applicant must prisent
prowsd ol its present
technical and financial
capability to undertake
resource protection and
conservation, rehabilstation
uf degraded areas, and

SECTIOMN 120 Chaaltiod

Applcants: Qualitied

applicants for an lFMA

inchude

121 Filupirws citigens of eyl
(Rl and

122 vorporiations,
partnerships, assivittions
i ELhpe Tt Vs e is e
urider P'hildippine Lows, af
least sixty percont (M)
inf the capital of which is
prpied orcontrolled by

Filaprino cituzens

PROVIDELY, Uhat b an
npplicant 15 a current

former T A helder and rora
current of former holder of
any othier permiit, easae o
livemse concerming th
wiblization of forest Lard on
FESOUICES, O 1S i,
affiliated, commected o related
directly or inderecthy with iy
holder of such TLA, permit,
[z or license; the applicant
shall provide, in the

Pn.':-u.'rﬁﬂ. d furmal show'n in
Aoes B ob thesa
Regulations, proot ol

sAT=EAC Ty |'I\'I.':|II e il
the obligations assumed by
enlering ink thaise

,lj,._'|1'l't']|1:']l1"-.
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similar activities, An
applicant with previows
w¥pPeriences innatural
FEsOUPCE use venbures
must have demonstrated
an exemplary regard {or
the envinmment o its pasl
matural resource sy
venlures,

132, Community Relations
Record - If an applicant is
acurrent o formier holder
ot TLA and for any other
purmit, lerse, Hoemsae or
agreement issued by the
DENE, the applicant st
submit proot of it
vomimunity relations
record, This recond ma ¥
consist of, but is ool
Biematect Lo, pnm{ of ils
stci-culturnl sensifivity,
the character of its past
relabions wath local

culmemumties cultural
appropriatencss and social
.lc{L'ph!i'ilﬂ v af ks
FESOLRCE anagemient
slratigies. The Regional
CHfice concerned shall
ensure thal the
cualificativon and
ehigibility requirements
are met by the applicants
in -.'-.~i1.-~-|rl-,-rm:._'| such
applications, The
evaluation of evidences of
thie ervironmental
managenent and
axnmumty relations
records of the .I]Jphu.'.ml
shall be subject to review
by the Envirdnmental
Management Burcaw
{ENIB), the Forest
Management Bureau
{ENMB), and other
appropriate DENR offices.
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SECTION 10 T-’.t'quln.'lT'u':'lt:- Fiog

concerned, the following

Application. - Applicants shall
submit through the CENRO

documents, topether with the
duly accomplished application
form shown in Annex “A” and
the sketch map of the area

applied tor

10.1 Certified copy of
Certificate of Registration
issued by the Securnties
ancd Exchange Commission
(SEC) and fur L'uupi'r.!tn 'Y
Development Authority
(CIDA) or Articles of
Incorparation and Byv-Laws
ard st of the curment
ottacers and stockholders
duly certified by the Board
=secretary;

10.2 Auwdited financial
statements for the last two
12} preceding years, of the
apphicant was already in
exsienoe;

1023 Proof of financial and
technical capability to
undertake inttial activities
n lorest Fll....ll'll.'ltllll‘.l
eutablishment and
develovpment such as credit
lims Froom financial
inshitutions, collaterable
properties, or pood past
performance or track
revords i forest
development and
rmanagement as TLA or
IFAEA Holder and other
MR tenuial

nstruments;

SECTION 14, Other
Requiremients for Application,
Applicants for IFMA shall
submit to the DENE, through
thie concerned CENRL, the
fullowing documentation,
together with anapplication as
shown in Annex A" and an
.|;1]1||L'.L:i'.:-r'| fee in the amount
st forth below

14.2. If the applicant is a
corporation, F‘.l'.‘ll‘lri-!
assuciabion or cooperative

14.2.1. Certified copy of
Certificate of
Registration with the
securities and Exchange
Commassion (SEC)
and Sor the C u|-|1rr.ﬂiu-
Fh".'uluprlu'l'll Adithuorly
(CDA):

[4.2.2. Articles of Incorporation
and By-laws and a lst of
;*n':—-t'nt CMhcers and
H1I'LL.|!IF|L|L"1"\-. 1'|'.I:-"p
L'l_'l'”f-l.l.'l.'l l‘l'. the Board
Secrelary)

14.2.3. Audited financial
statements for the two
(2} preceding years it the
applicant was already in
existence; and

14.5. Proof of finan: |:L|
capability to undertake
mitiad activities such as
penmeter survey and
Preparalicm o o
comprehensive
development and
management plan, as well
as evidence of access o
Firaaneial resources o plani
at least 50% of the
plantable arva;

14.6. Mrool of techinical
competence to comply
with the terms and
conditions specified in the
Standard IFMA, or proo|
of ability to hire the

Phitippine Natural Resources Law Journal
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[0 Application fee i the
armsint of IS per
hoectare or frachiom thereot
and survey tee ol
PSR ha plus the actual
ramesporrt cost of the
survey leam from the
official station to the site
in consonance with the
prowvastons of DACYYR-18
stlbject for adjustment
updn revew by the

[TEMNE

105 Board resolution
authorzing any af the
offecers to file thie
apptlication in behalf of
the corporation,
conpurative and o
partnership, duly
certihied by the Board
Secretary

services of technically
competent personne
supported, as appropriate,
|'Ij-' a statement of relevant
background and

£ PHTTRNCE, the biodata of
qualifivd personnel,

and /o an agreement with
aaqualilied organization;
and

A application fee shall be paid
Wi the DDENE in the following
amirarnbza 1) PT2,000000 i
areas larger than 500 hectares
dp o 2000 hectanes; (2)
PEA.000.00 for arvas larger than
2,000 hectares up to 5,000
hectares: (3) 115,000,000 for
areas larger than 5,000 hectares
tpr b TOLINKD hectares; (4)
P20,000L0 For areas larger than
HILANKY hectares up to 15,000
hectares; and (5) P25,000.00 for
areas lacgor than 15,000
hectares up to 20,000 hegtares,
Application fees mav be
adjusted upon review by the
ST

14 24, A resolution .1u|.‘|'|1‘1:'|(1ng
the officers Lo file the
application in behalf of
the corporation,
partnership, association
or coperative, duly
certified by the Board
F*l'c‘n-t.:r_v,

4.1, Progect Duarr:p[mﬁ in

accordance with DAC Mo,
21, series of 1992, and
other pertinent rules and
regulations;

4.3, Recerpt of incomae tax
pavments for Hhe
FH’\‘-‘&'dlng W EJ yiars;

4.4 If the apphicant is a TLA
holder and for holder of
any uther permit, lease or
lense covering utilization
of forestland, forest
resources or other natural
FESOTIICES, OF 15 owned
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afthated, commected o
related directly o
indarectly with holdoers ol
SUCH Permur, bease o
[acumse, procack ol
sdatistaciory Pl'l'l-l UNAEF AT
e suchy periat, lease
Pcgmsesel ot i the
prrvscribed format shown
meAnnex "I

SECTI™ 11, "roceduresin
Proces=ing ol Applications and
Approwal of IEMA, - The
frlloms i preowedures shall b
observied i e processing of

IFMA applications

T4 A e CERRKO - Except in
thie case of comyersion ol
LAt IFMA as
prowided for i Section Y
Beren, the CENRO
coneerned shall aceept and
process the [IFMA
application on a first
vorme-first-seryvied basis
Laking into consideration,
th cueadifications of the
applicant, the
complileniss of the
o uimients subsmitted, andd
i the arva applied tor s
included i the approved
IEMLA sibe and still
avadable for application
por i Registry,
Ihweresatter, the area
applivd for shall b
tapuectied onthe grodmd
based v the form as
shivenan "Annex BY, after
which the CENRO shall
witham 10 working days
Alter L'-::mph,-tn v ol the
field inspection, prepane
the TFALA in the form
shown ivAnnes L
haerea,

CHAPTER W
vardime of IFMA= and
."'l.}?l."rl.'i.l|'|l! CAPs

SECTHYS 15, Processang ol
Applications.

131, In the CEMNEOY - The
CENROY shall aceept and
process IFMA applications
o a firsl come-first servisd
basis. Lpon receipt of the
application, the CENEO
shall verify whether the
arca s available and
whther it is within thye
approvedareas for IEM A
Likewise, the CENRO
shall evaluabe the
qualifications of the
applicant and the
conmpluleness of the
hocuments submtted. |
all are tound inorder, the
CENECY shall defermime
ot thee grotand the physical
conditions of the area, the
Presence il actual
eccupants, soil condition,
viepetation, !L'l].‘u.:ngpiH_.'
amd vther ecological
tactors that will ensure
sticcess of the plantation,
anid inher pertinent
infosrmation.,
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This CENEC shall then
ettdirse the application
documenits ot PENTREY
with his recvimimiendation for
approvall obhersise, sam
shll Bee returnesd by hiom to
the applicant concerned with
Pis commminits,

L2t Hhwe PENECY - | iy
e wof thw .1;1|1|:r.'|r||-|'|
Huwiments, thi PENRO)
IR ||I|,'._| -!|.|'| within
e ) werkame dhiss
Froven Ui reces ] theresold
wvitliabe ) mew ey th
w0 I allare toumd In

idir, the PES RLY shall
vt b e .|P‘|,""III_'|I1|| i1

fow amienats L the RED
v rerred with bis
recrmendations fon
LRI AL v s

ES TR AT AT | S TR AR T TN

WIED s coramarits G e

CENRUOY conreermod e

Further avtiom

IL3 A the RENEO - The KED

concernedd =hall
evaluates review within
Hve (3) working days
from Lhe receipt theeeol

Thie CENROY shall then process
the documients and forward all
papers to the PENRO with
commnents and
reciimmendations seithin thirky
(30 davs from |'1'|.'i_'|pt ol the
application

152 Inthe PFENRO - L [
receipt of the application
and all pertiment
documends, the PENRLDY
sitall fevdiew amd evaluate
the sama, [F adl are found
i orcer, the PEMKO shall,
withimone (1) month rom
receipl thereof, schedule
and conduct consultative
meekings with the alfecied
cummumty vesidents, in
comsmance with the
suichiebines provicled in
Yrnes U7 of this Ordu
tor the puirpose ot
rscertiming the
-.!L'1."L‘|.'II!;!I.‘I|I.|‘. of the propect
This copsultative meetings
shall be duly documented
anh e dicurmentation
shall include thie nature
aned extent of communily
participaton, thie benetits
fhat would accrue to the
community and the sketch
o thee potential IFMA Arva
coverid by the
corsu Hation. Within ben
(10 daws after the final
consultative meoting, the
PENRC shall prepare and
endorse (he application to
the concerned RED with
communts and
reconmencdation and thie
documentation on the
cursultative mechings

Ji

FIn the DENE Reyiomnal
Lfice - In Lhie Regional
Office, the Rigional
lechmeal Dhrector for
Forestry (REL) shall have

NOVEMEER 2001
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the application documaenis
I all e townd inoorder, the
KECY alall fivrward th
s A, emretbor with all
application documents and
his pecomatiend abioe o
appreval b bhie secretan
throwgh the FMDB [ Mrection
Vit s, same shall e
returned by the RED with
vimmeds Lot
b S RO comicernegd
toroeh the PEMNRCY for

Harthar actnon

114 Al thi FMB - L P Feceipl
o thie TFMEA topether with
il application documents,
thes TR Director shall
evaluate and review within
fivae £3) working days
[hreecet, TF ol are found in
onder, the Eiroctor shaill
recumimiend o the
Secretary the approval of
e TFANA; otherwise, same
=hall be returned by the
FAE Director with his
comments to the concerned
RED, copy turmshed the
Secrotary

5 AL the OSEC - The
Suecretiary may approve or
L||-.1['|,lrn'r|..' the [FMA alter

the documents evaluated.
[t all are found m order, the
RTT» shall prepare the
dagrevment in the torm
shovwwmn Annex "7 OF this
Order and, within ten (1101)
days trom recept o the
PENECO's recommendation
shiall fovrward the
avrement amd all vthe
purhinent documents to thy
RED with corresponding
recommendation. The KED
shall feyiew the IEMA
apphcativon and othu
documents and, within ten
(10} days Fromn necenpl of
fhe K1TEY s
recommaiendation, shall
either deny the application
or topward the samwe witlh
recrammerstation o thae
PPENE Central Cbice o
pnsideration and
AP Al Withan fifbeen
1157 davs from recelpt of an
virder of denial, the IFMA
applicant may appeal the
sirnwe b the Ulndersecretary
tor Fiekd Cperations or o
the Suecnetary, as the cose
may by

154 In the DENE Central OFfice

- Thie IFMA shall be
.!|"PI'II'L'L'1'|. LT 0 mofnce!
denying the application
shall be ssted, within
tharty {30 days from
recielpt by the DENR
Cenateal Olfice of the
application and
documents. buch approval
or denial shall be final,
without ]'!nl]l.uiir;‘ i thae
t’lh‘]ﬂ if the IFMA Holder
or Other interested party o
file an appeal from the
decrsion of the
Undersecretary for Field
L-:|'|'||.‘]'.'||:II111!1 o a msbiom for
reconsiderabion of the
deciston of the Secretary,
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which the notige of
approval shall be sent to
apphicant, copy furmshed
tae FWVIE, REMNECY,
PENRCYL CENRO and the

LS comcermed

within fifteen (151 davs
Frome recenpl uf the
devision, Uopies of the
M or ol the notice of
degial, ps the case may b,

shall boe Turnished the FMBE,

the PENRO, the CENRO,
and the concerned LOUs,

SECTION 120 Iitial
Environmental Examumation
HEER and Environmental
Clearance Cortificate | FEC)
Atter an IENEA las been
awarded, and i order
identify the ervironmental
irnpaacts that have o by
adidressed i the deviedopment
of tha industrial forest
plantation, the holder thereof
shall subait an Initial
Ernvironmental Examination
(TEEY im a chiscklist to be
prepared therefion which shall

ab st e hudie the following:

121 A bl -.1L'h|'|':|.'llhlr! of Lhe
1"||1|n.'|.'| anchits Flr‘l.'n-g'l.':ﬁllf
CHEMITALH TS

122 Description of the
envirnmental setting
and recen 1334
environment mcluding
the primary and
sevundary impact anas

12,3 Dy phion ol the
covrommental and socio-
econuime mpacts of the
progect;

P24 Matris of the
mitigation Senhancement
sl FEs

135 Consultation and

discussion with lI|1|.'|I1|‘|
communities and
|=lll|p,u:|.| s peaples
within the IFMA area
aboul the socio-economic,

SECTHON 7. Environmental
Impact Assessmenl No IFMA
shall be awarded without the
submiisswon by tho IFMA
applicant of a Project
Deseription (PR or Inftial
Ervieenmental Examination
(EE) and the issuance of an
Environmental Complianey
Cuerishicate (ECC) by the
Regiomnal Office concerned.
After an IFMA hias been
awarded, the submission of an
Envirommaental [mpact
Staterment (EFS) by the TPM A
Holder and thie issuance of an
ECC by the Sec retary shall b
vonditions precedent ko the
-I["F"Tl"t'-ﬂ iif the L-llilirn'lu'n.-_qx'u
Development and Managemoent
PMlan (CDMTP)

LT PMrogect Deseniption in
acvordance with DAD Mo
21, sitrivs of 1992 and

ather pertinent rules and

regulations,

NOVEMEER 2001
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political and cultural
impacts of the propect;

1 2.6 rocumentation of the
cunsultative process
undertaken and
agreements that shall be
follomeed;

12.7 I hscussion on gender
saues with signihicant
impach on women
iv luding their
ritles/ partivipation in
project implementation;
and

12.8 Accountability statements
of the proponents ancd
[T parers.

PMursuant o the provision of
DA Ya-37; the RED may ether
grant or deny the issuance of
the ECC or decide that an ElS
be further requined taking inte
account the social and
environmental cost implication
relative to the judicious
|:h|u.|'.:u-r'|.di.m:lurnn'u.*nt:md
conservation of the country's
nalural resources,

of the IFMA, pertinent laws,

complied by the holder thereod

CHAPFITER IV
Terms and Conditions of the
[FM A

SECTION 13, Duration of the
IFMA. - An IFMA shall have a
duration of twenty five {25)
years and may be renewed for
anuthir twenty five (25) yvears,
provided, that all the conditions

rades and regufations have been

CHAPTER VI

lerms and Conditions of
[ndustrial Forest Management
Apreements

*SECTION 18, Duration of an
IFMAL An IFMA shall havea
duration of twentyv-five 125)
VEATS 3 el shall be renewalbile
for another bwenty-hve (25)
vears; provided, that all the
conditions of the TFMA and
other pertinent laws and
repulations have been complied
with.

™ dupicaly of Section T8 m
it ALY, copy )

CHAPTER VI

lerms and Conditions ol
Industrial Forest Management
Aproeminls

SECTION 19 Duration of an
IFMAL An TENLA shall have a
duration of twenty five (25§
vears and shall be enewable
for - another hwienty |:'.-.'l.'_"'-|
vears: PROVIDEL, that all the
condtions of the ITFMA and
other pertinent laws and
regudations have Do
comphied with ; PROVIDED
FURTHER, that any prortion o
an TFMA Avva certitied as an
Ancestral Domaim or Ancestral
Land claim, pursiant to
Article IV of DENE
Admimstratve Orcler No, U2
(Seres of 1993 shall reman
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part of the IFMA Area only after
consultation with and
cuncurrence of the certified
clatmant in accordance with
Acrticle 1Y, Section 4 of the same
Admamistrative Order,

SECTION 14 Responsibilitios
of L 1SN Flolders. - All

1FM A shall include the
fostlivv o comadations amed /o
respronsibilitnes the holders
therent shall comply with:

141 Ungderr 1 U SN it
thw 1IN, reckoned
troveny thee dlate the TEREA
wasawardied, conduct
Pl b limesatiom and
et rheienys ort Ele g of
the poerimeler boundaries
vl Hhe TR e brasaedd
un the Lo classiheatym
standard and estabbish
control points o the
ground tollowing Ehie
Limiversal Transvirsy
1'.|l'h.1l|l: il |"|..r|
anechad oy Hhwe condoct of
!:l‘:'||1|'| myvenlory 5%
vbersay b determine thae
bt ot thae atural
forest Covcer and thie
HETRES |1|.|:|1I:.|tn|n as TLA
ll'llll'l."‘-|.1|ll|r'|L|1”1|.'||I|1r1-.1'

therein, i ,|.|1|"|1-..1l1|1'.

e
4

2 Sulbsmit withon one (1)
e fro the date the
IFMA Seas awarded, A
Comprehensive
Drevelopament and
Management PMan
(M) in the form
shumw i Annex "1 and
an it Environmental
Examination (IEL ) as
b= fior approvial by the
Seerelasy on Hhe former
and the ssuance by the
EELY of an Enviroomental
L |-|11.|‘||.|J1L'-.-1.._ ertifacate
{ECC) on thae latter:

SECTIOMN 19, Responsibilibies
of AUTESA | lolders, Tha
follivw ings are the
pespronsibalities of all IFMA

Histcdprs

I Within six ) months from
the date an IFMA is
ertered o, the IFNVA
Husldber shall delineate and
miark o the ground the
boundares of the IFMA
Area and the boundaries
of the matural forest and
privtection finesd conbanmed
threan

Within six (61 mumiths from
the dliate am TEMA i
vibered imto, the IFM A
Flotder shall subamit a
Comprehensive

Dl il arid
Management Plan (CDMP)
in the form shown in
Arnnex "E” of this Order,
wiich shall b subgect to
thae .:ppnw.,‘.l of the
Secretary of the
L'ndorsecretary for Field
Crperations, as:the case
may be. Thie submassion ol
an Environmental lmpact

SECTION 20, Responsilailitees of
AlLTFMA Flolders. All IFM As
shall include the following
comditivms:

2001 wilhan six () months from
the date an IFVEA s entered
by, thee TEMA D loddae
shall;

20011 under the supervisin of

thee DN delmeate and
mark on the ground e
boundanes of the HFRA
Area, and the boundaries
of Residual Mroduction
Forest and Pristection
Forest contained thirein,
and <hall preserve th
morummeiks and of by
landmarks indicating
corners and outlings
along the boundares and
willun the contines of the
ared covered by the
IFAA

20002 submit to the DENE, 15
the prescribed form
st in Annes L7 ol
these Regulations, a
Camprehensive
| ]l.:\.'t']ﬂ}"lnt'nl and
H.mJH-.'nwnl PMan
covering the IFMA Area.
Thee plan shall comply
with all guidelines and
restrictions given in the
Resource Management
"lan fow the area, as
provided for in Section
4.5 of these Begulations,
and shall be evaluated

NOVEMBER 2001
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Statement (EIS) by the
IFMviA Holder and the
issuance of an
Environmental
Compliance Certificate
(ECC) by the Secretarv are
conditions precedent to the
appriwal of the CDMP

and approved by the
DEMR. Lipon approval
the Comprehensive
Development and
Management [Man shall
Farm an integral part of
ther IFMEA and shall not
b amended witheut the
mintbual consent of the
IF&A Holder and the
DEME: PROVIDED, that
not mone than every five
(5} years thereafter, the
IFM A Holder shall,
based on progress in
development and
management of the
IFM A Area, revise the
plan and submit the
revised plan for the
review and approval of
the DENR. The
Comprehensive
Development and
Management ['lan shall
contain schedules
describing the liming
aned nature of L
following achivities
20.0.2.1 IFP establishment,
MaANa e meril and
harvesting,
20:1.2.2 protection,
ivprovement and
harvesting within
Residual Production
Forest and epraded
Hu\-t-.iu.al levr nl=,
including both timboer
species and mon-
timber forest products;
20.1.2.3 development o
infrastructur
including plans in
sufficient detal to
asses the
environmental impact
of such development;
20.1.2.4 entering into and
Irl“||'l||.'I'I1|-I|||||.I I"l_"ll,'r‘l['
sharimg agrecments
with indivictuals

and for communibes
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14,3 Submt withir ome ()
visar from the date of the
award ot the IFMA and
vwery live voars
thereatter to th FMB -
Foa=clater aerial photos or
landsat imageries
includimg their
Interprotston map
covering the entire IFMA
area in consonance with
EYACY N, Y217
prrowided, that this
condition shall be waived
i such airphustos and Soe
IS Wiy procired
by the DENR. vr it the
[EM A area has ne natural
bovrwesd, o ol |l|'!l' s
regtird lisss oF wespetatin'e
COVeT 1 s than 5000

hectares

dependent on the IFMA
Arearand

20.1.2.5 environmental
protection including
mutyrating mweasures
against adversy impacts
and, where requined by
PENE, and
Environmental lmpact
Statement,

0.20f an IFMA Area contaims
any natural forest,
including Residual
Production Forest,
Degraded Residual Forest
and/ or Protection Forest,
the [FMA Holder shall, not
miore than 10 vears after the
IFM A was entered into and
every ten (10} years
thereafter, carry out a
FesOurce mventi iy
according to a design and
intensity approved by the
IPENR and submit the
results 1o the DENR

203 1f an [FMA area s greater
than 1,000 hectares and
contains any Residual
Promluction Forest,
[Degraded Residual Forest
and/or Protection Forest,
the IFMEA Holder shall
within twelve (121 months
frivem the date the IFMA s
entered mto, 0 accordance
with DENR Administralive
Order Mo, 17 (Senes of
99y, procure and submit
toy the DENR up-to-date
aerial photography and for
satellite imagury which
covers the entine IFMA
Area and shows clearly the
current forest cover status;
PROVIDED, that thes
condibion shall be waived if
such imagery was
produced by the DENE
whun preparning the
Resource Managemont

NOVEMBER 2001
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[4.4 lmplement the
mibigation /enhancement
masasures stipubated o the
EEE and comply with the
conetitionalitivs of the EUL

14.5 Plant principally Hmbser
producing specics
cumpateie with the
L'L'll||l:|;'=|'.1| .'II'I|.'| |"II!|"|'I'-."-I{.I|
characteristics of the anca
bt mek exciuding rubbe
|||'.|..'.|'|.||'-_| o Faors b bes
SV s |||-.|,' ratlon .1|1-i
Bambiy provided, that a
suntabliearea of al mast ten
pervent | 1Y thereln may
bt sk bow a2 r i ultural

VLT P

A IPMA Holders shall plant
principallv timber-
producing specivs
coimpatible with the
eocolvgical and Biephyscal
charagteristics of thi area
bt mok exeluding rulabse
and /or non-timbur spucies
sinc s rattan and
Bamibisn, o support wonod-
processing and
marat bacturamg facilities
andd Jor i supply wale
wosd and energy
repuiremerbs. Thiey shall
plant on opereand
demanded land and
brushland prorkivens ol
theor IEMA Aneas, as
indseated and in
wcordanoe with Hhe
schodules set oul i Ehe
apprwed Comprehensive
e et anad
Mamagement 'lan
(CEMDP) prowvided, that a
least five percent (30 ol
the area available fior
plantation shall be planted
wilthin bwvebve 1129 monihs,
A least fetly |1u1'\'|_'|1| [ RE]
within thiree (3) vears, and
thue tostal are within five (5)
yoars froo the date the
M was approved,
providoed, further, that in
IFMUA Arens Llarger than
500 hectares up b BAK

Mam Eachosich VA

| h|||1|_'|' shall fuirt b
prrocure and subst b the
[N 2 ey set of such
imagery every five (5)
viraes from e dale was
entered inio for fhe

duration of the TEAA

ALLTEM A shall plan
Fores Lo h|_14,'|_||, % A |'..L||
may include rubbeg

.II'I|1 fAT fll'l":-'i.'l'll|'l I

spucies such as ratlan,
bambess, Burs, ote . tor the
r-'l'\.llllll'lllﬁl Vb
rl:|}".l.'w.u!. Pl ot amd
(RTRIL T T 1 ATET R TSN

P it ot ) |
Penouded Lang amd
[Srushiland portions of
thaar IEMEA Arcis s
indicated, and according
fir the schedules sot vuat, in
the apprived

L |'l11'||"|'|'|‘u.'|'|=-'.-.|
Beveliprment and
Management 'L
ATPROVEL, that at least
fiver e eent (57 ) of thae
area avatlable po
]ﬂl.nﬂ.x‘.u.m she |l ba
plambed within vaelve (12)
mumnths, thirty per cent
(30%) within five (3) yvears
anad the total area witlan
twelve (121 vears tron the
chaatee the TEMA was
erlered inlo

Philippine Natural Resaurces Law Jowmal

VOLTT NOT




DENR ADMINISTRATIVE
ORDER NO. 99-53

DENR ADMINISTRATIVE
ORDER NO. 04-97

DENR ADMINISTRATIVE
ORDER NO. 60-93

prrowicled. farther that these
endvavirsane included amd
schedided in the approwedd
CUNIT prowiicded, final by that
thie todal plantable-area shall
be planted based on the
rotation periodd of the
plantatwn species but not

exceeding 123 vears;

146 0f included i the COME,
convert the degraded
risstcdual natural forest

A I.‘FI l-\.i',lu five sElg t'l'll (R1AI0
o e of the followinge
et P s

[ 4601 errichomwent planting
trmbwer «<land
mprovement and
assrstedd natural
rese e natd oy

6.2 estabilishing plantations
ood maktany e ol
sultalle pon-timbes

ST andSor

F.6.3 clearing natual
sepelation trvm
g rackid pesidual
matural forest and
istablishing industral
torest plantation (1F17);
|1rt“-'ll‘|l.-1. that:

within the IPMA ased ot

hectares, at least 300
hectares must be planted
within the first bwelve (12)
minths; provided, fimally,
that the survival cate shall
b at least SUF of the
requared stockimg density
!'IL':' "||'|1.'L'||."".

P95 TPAMA Holders oy plant
up b ten percent |00 ol
sultable portions of open
and denuded areas and
brushlamds within thea
IFMA Arvas for
permanent agricultural
use; provided, that such
development isancluded
iy the approvid
L rl11;"|1.'1‘-|.-| EALUL
Development and
Management [Man

205 IFMA Holders may plant
up o ten per cent (100) of
suttable portions of Open
and Denuded Areas within
their IFMA Areas
purmanent agricultural
crops; PROVIDED, tha
such development 1=
included i the approyed
Comprehensive Development
and Management Plan and
thiat el benefits resulting
Frovm such development
aCcrue o cormmunitivs of
fumilies doependent on the
[FMA area

206 ALIFMA Flolders shall
conver! the Degraded
Residwal Forest within thelr
IFMA Areas toa pnldu, Five
state b ome or s of Hhe
fullowving methods:

20.6.1 enrichment planting,
timber stand
mprvement and
assisted natural
TI.‘:LH.'i"-l."r'.“ 16561,

20.6.2 establishing plantations of
rattan or other, suitable
non-himber species;
and for

HLe3 0 included in the
Resource Management
Man, clearing natural
vegetation from degraded
areas and vstablishing
Industrial Forest
Plantation {1FT):
PROVIDED, that

NOVEMEER 2007
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14631 the trmang, location,
extent, methods of
harvest, expucted
yolumie and value of
salvaged wood and the
envirenmental impact
of anv clearimgg carried
otk For such conversion
sl bestated w the
apprved COME, OF,
and [EI

14.6.3.2 buffer strips of natural
vigetation ar least 50
meters mowidth
fullowing tothe extent
F?I.lfm‘-ill'lll.' natural
boundarues, Belwern
compartments which
shall ot exceed 100
hectares cach, and at
least 20 meters on both
sides of majer rivers or
streams shall b
rebarmed and shall b
subject of enrlchmoent
planting or shall be
wsdl bor rattan or
bamboo plantation

144,33 all extraction of
commercial tirmbser
COrTIed Oul in
connechion witn
comversion of degraded
matural residual forest
b 1FP shall be indicated
iri the upur.nim'.h plan
approwved by the RED
and shall be subject to
forest charges provided
forr in- A TT6T; and

l4.6. 3.4 planting the entire area
cleared shall be
undertaken within six
16) months of clearing,

20.6.3.1 the temung, lucations,
cxtent, methods
expected volumes and
value of salyased
wined and th
envirepnmenial impadct
of any cleanng of
natural vegetation
carpied vt for such
coryersio s hal] be
stated in the approved
Comprehensivi
Dhevelopment and
Management Man;

206.3.2 bufier strips of matural
vegetation at least TO0
mieters inowindth
fullowing natural
bowmndaries to the
e bt |-.|~.--||-:-
betwaen
compartments which
shall mot exced 1K)
mectares, and at least
20 mweters wither side
of all rivers, streams
and puble fouds shall
b rotamed and Lhese
stripis shall b subjuct
L ennichoment planling
or used for rattan of
bamboo plantation:

200033 all extraction
commercial bbby
carried out in
connechion with
conversiomn of
Degraded Residual
Forest to [FP shall be
subject toan annual
aperativns plan
approved and
monilored by thie RED
and o forest charges
as ;‘Ju*.'tdl.'d o KA
7161 and

20,634 planting the entire are
clueared shall by
undertaken witlin six
(&) months of clearmg.
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4.7 Manage and protect
s i I|_-;\|_._i|_|,'||
piatural forest m
accerdance with laws amd
reculations ginerning
Ehare b andd ot authorized
i the approved CoNp
harvest and ulilize
naturally grown trees
therein on o sustainably
[rsis andd an accordance
with B Chprerat s
Plams (01 duly
approyed by tha
cuiiceried WELD
PRONTEELY that should
Fher b oldd prowth
(vargin ) ane prifection
Fospuest aesthan the [TFXA
1, same shall be
prevbected and o Cutborgg
alnll b allvweed theroin

ES Bedomest open S denuded
lands found withm areas
cliassified as prctectiom
vorestlands and within
taventy | 20 -meter sinps
fron bath sidis of FiveT
banks which shall be kept
permanentiv under forest

WHLYR

14,9 Protect and conseme
LI, v
entdaneered flora and

tervana Towmd seathin Lhe
IF& A area;

L0 ot cut trees found 1o
protechon forestlands
i alb ardis weikh 30

apd vwver in slope and

[FMA Holders shall
ensun: the adequate
pl'ulu.'u.'hlnn of any matural
foirests that may be found
witbuo the TFMA Area

L outting shall not b
allowed unless absolubely
ecessary. provided that,
Detone any cothing is
conducted, permit shatl
b required of the 1FMA
ol der,

14, 1L

|"" e H:"l-l--'lll- | |l'|-.11.'l':~ shall
refimest all areas within
their IFMA Areas thal are
\"'PI.'I"I and clenieded lamd o if
brushland, vrali 1510 banks
of streams with chanmels
s than five (5 metersan
width

|L| [¥]

”"n!."‘. l“ll."ll."l.'F:- '\_-h..'l ”
F‘m!urr AN ConseTye
LY, rarne and
eidangered troes, palms
and wildhite, identified as
sSUch under existing faws,
rules and megulations, that
ane tound within thaar
IFRIA Arvas,

197 IFMA Holders shall fot
cut any trew, reeard fess of
species, i thear IFMA
ATias proWIng In arcas

2007 ALIFMA Holders shall
ansume responsibility for
the operation and contol of
all cuarrent licenses amd
purmits for harvesting of
non-timber forest products
within these TEMA Arvas
and, upon expiration o
termanation of such hoomses
o permmits, shall take 4l
reasonable action o ensure
that new permits are ssued
ety s individuals or
communities dependent on
the IEMA Area and that
harvest plans correspond o
thie sustammable vield of the
non-timber torest product
concerned i accordance
with [he resource
Management IMan

20014 ALIEMA Holders shall
nefurest all arens of Clpen
and Denuded Land
Brushland and Depeaced
Residual Forest along the
banks of streams with
channels less than fivee (5)
melers o width within
therr IFMA Area and may
harvest and utilize any
trees planted in
accordance with the
appraved LL11|1F|rL'h|'||-‘rw:
Phevelopment and
Management Plan,

2015 AlLIEMA Holders shall
protect and comserye
l.JI"liqLu‘. rare and
endangered trees, palms
and wildlife identitivd as
such under exist g rules,
laws and regulations
within their [IFMA Arcas,

2013 TFMA Holders shall miot
cut any trees, repardless of
spucies, prowing in their
IFMA Arca within twenty

NOVEMBER 2007
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DENR ADMINISTRATIVE
ORDER NO. 04-97

DENR ADMINISTRATIVE
ORDER NO. 60-93

with elevation above 1000
muters above sea level, o
within bwenty (2U1) meters
strips from both sides of
river fsteeam banks;

14,11 Construct permancnl
structures and roads
within the [FMA Anea
oy maccordance with
the approved COMI and
o

1412 Employ as many
experienced registered
foresters as may be
required in major aspocts
of furest management,
development, protection,
ele, including the
appointment of one of
them as Forest Operations
Manager or in any top
level management
posttion; otherwise, hire a
DENR-accredited Forest
Services Urrganizatim
such asa forestry
consulting firm to
undertake similar
activities on a continuing
basis; and

1413 Submit to the DENRE
Annual AL‘L'UJT1pli.-L|1r1:|.~nt
Hu].‘lntt in the [orm
prescribed in Annex "E” of
this COrder.

with slopes of 500 or over,

e within .-tripn\'d lanch at
least twenty (20) melers in
width bordiering rivers
and streams, or within
twenty | 200 mcters fromm
vither side of public reads,
nee Erees srowing withan
p"rutcn.'tmn foresl .-'l.n:-\'
such areas founc withain
e TEMA Area that are
berelt of trees shall b
reforested by the [FMA
Holder and shall by kg'p'.
permanently wnider tree

LT

19,16, 1FMA Holders shall
construct permanent
structures or rosids
withan theer TFMA Arens
only in accordance with
the approved
Comprehensive
Dewvelopmient and
Management ['an.

19.13. To ensure effective forest

management, [FAMA

Holders shall employ a

registered forester at least

a5 Forest operations
anagEer or ab any top
level management
positivm,

1917, IFMA Holders shall
submit b the DENE
Annual Accomplishment
Reports in the form
prescribed in Annex "F
if these regulations,

{20) meters of banks ol
rivers o stivanms of Fve
{5 meters 1o wadlbh or
mire, within bwanty (20)
mrieslers of publie roads o
within Protection Forest,
Anv such ancas bereft of
trees seithan an [PWVEA
Are shall be refonested
by the TEMA Hisldar,

200 2 1IEMA Holders shall
construct permanent
struchures or rosds
wiathan thewr 1EM A Areas
only in accordance with
thi .1|'||'lr|'u‘11
Comprebensivi
vk ipment and
Management Man

2009 ATLEMA holders <hall
submik bo the DENR
Anniual !':1']."\-[|'~l f
activities w the 1orm
prescribed in Annex "

of these Regulations
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ORDER NO. 60-93

Lois IFMA Holders shall
protect therr IFMA Areas
froven foresl Fires and other
forms of forest destraction
and shall place tHaeir
vmp loveos or wiorkers
winder the darechom of
wovernmwent Forestirs or
ither authorized agents of
the Secretary whenever
recquared bor the purpose
il comntridhing sucly

distruction

1914 1EMA Holders shall fig
unreasonably impedie,
vbstruet or in AT
manmer previent the
passage thriwgh thair
IEMA Areas of
avthonzed hoensees,
|L'.‘1:14.'l."-. F"'I‘FI'I'II“I'I.‘h
and S or othir persons

1% 15 IFM A Hildors shall
propare, maintam and
periodically update a
regsster of all families
and communities
J't':-iidul;c; within their
IFMA Areas and shall
furnish the concerned
CEMNROY A copy ol the
register, including
periodic updatus.

NOVEMEBER 2007

208 Al IFMA Holders shall
protect their IFMA arcas
firest fires and other torms
ot torest destruction and
shall place their employees
o wiorkers under the
direction of government
foresters or other
authorized agents of t
‘.Wl'LTI."h:Ir!p' 'r"l'l'll.'ﬂi.'\'l.'r
I'l.'|'|l||rt'l.‘l forr the purpose o
vt I'l'llli'l'l.n_ stch
dustruction

0.0 1M A hobders shall s
unreasemnably impeds
vbstruct or dnany manner
prevent the passag
I|1-I'1lll.gh theste IFMEA Areas
authorized licenses
lessevs, permitiees,
and for other Persims

20011 ALLIEMA Holders shall

20T give nobwe of thaar
1FMAS toall families and
communitivs dependend
o their [FMA Arvas

20.11.2 Prepare, maintain and
pueriodically update a
repister of all familics
and commumtes
resiching within their
[FMA Arvas furnish thie
comcerned CENRUY G
copy of the registe
mcluding the penodic
updates; and

2L Vi conformity with
Article IV, Section 4 of
DENRE Administrative
Olrder Mo, 02 (Seres of
P90, consult with and
obtain the concurrence,
in respuect of relevant
aspects of the
L 1-1T‘|'|.‘II'L'|'|I.'|'|$|1.'4'
Dievelispment and
Management Plan, of alfl
comncerned certified
Ancestral Domain or

Comparative Matrix of IFMP Prowsions
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ORDER NO. 04-97
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142 TEMA Holchors <hall
comply with all the
vorttilibiors oof the 10K

PR IESEA Holders sial)
tirmwediately prevent i
arritst pully erosions
within the IFMA Area

P2 IFMA Hslclers shall ot
Inroduce exolic spocies
that are untosted under
[Mhibipprene comditioms
intes bhe |FMA Area
without prioe written
clearanee froam the DENK
Secrelary naccordang
with existing rules and
furalabivns.

[4 08, IFNTA Hlobders <hall at all
Himies recopenize and
respect the rights ol
indigenous cultural
communitios to thei
ancestral domains

P IEMA Flolders shall
comphy with all liws
rules and regulations
prececting workers
rghis .|||.,1' P rrackling
cormnrmamity
divelopment

U In -.11,'\'|'||l|'1|"|IL'I thie L | “\.”'
TEMA Flolders shall
integrate goencder
COMICT NS 1Y I|,|.‘|-||:.: |_|'|.'
viputable parbicipation of
women i implementing
P CEIMIT ancd enjoving

the fruits Hhereol

Ancestral Land
claimants

2AL1E4 abede by any special
conchtions prescribed
by [IENE s
gdetermaemtdd by gotinms

vn 8,0

S R ifed in Sect

SECTICN 16, Compuensation.

s, 1 Cosmpensation to the [FMA
Flolder, The IFMA Holder
shall be entitled to receive

SECTICNN 23, Compensation Lo
the IPATA Holder

Alter due comsiderabiom of the
agrevd povernmient shane,
IFMIA Holders shall be entitled

SECTION 23, Compensation

23.1¢ wnpensation (RN
IEMA Haolder, TEMA
Folders "'rh.'l.” e Ii||t||.',‘-|j
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DENR ADMINISTRATIVE
ORDER NO. 99-53

DENR ADMINISTRATIVE
ORDER NO. 04-97

froam Ehe Camoornment
|.l"'lT1'|.'l'|.'I'|-|.'r'||.l11 tive the Lar
maarket value of
permanenl
Improve ments
introduced, mcluding
prlanilation rorest on 1
I|.-’1|.1|H|!l;.; 1} !l.s-. l!";[ '||.
area unidier e fulliswing
cindinmstanees:
Ioc 0 b esparation of thie TFMA;
2 termnation of the
A when public
mlvrest demands; or
I roduction of the TFNA
e tor right-ofaway or
when the public imterest
adirrmitiicl=

16,1

[[iN

T2 0 e Cowernmwenl
retracks, bor reasomns ol
e cause, an [FMA
hosbeber s rights o carry
ottt harvests, in
avcordance with the
approved COMIE in
rssad ual sadural forest o
i any portion thereot
the Givernment <hal]
carpsnsate the (PN LA
Poslalior i visst incrivd
0 mas L,

I and protecting
sasd porest g Lo e e
=uiih rhgs werne
rebractasd

163 Appratsal fin
|:|1|'||'u'n_-1|'u-.-1l--:u-l
Citmpepsaton | he L
ket ol o
P rmmanent
et <hall b
decided wpdin by g
u'!l"lmlht'n.1-|r1|_1r|-.1|'|:,;ul'
represendabiy e ol the

LENE, the IFMA holder

DENR ADMINISTRATIVE
ORDER NO. 60-93

By recetve commpeitsation from
the gowermment for Hae fan
e kit value of the T
POrImAnE L P rovements,
including plantatiom crops
mbrocuced by the IFNTA
Hiolders inte tha [FSM A Arieas,
uttider the tolling ng

CIcumslandyes

-

23,1 Termmmation of Hw [FMA
wtbuut just cause;ur

202 Beductien of thae TFMVA
A without pust cause

Fhie fadr mackiet value oof
PImansmil omprovemnien s shall
e dscicded upn v g
wurmimilee tIIII1P|'|!-|g_"|,1 ol o
reprresenbative each tromm thee
DENE and the atfected 1PNA
Hirldier, and a qualified
independent approser whyse
aprpedntment shadl be motoally
agreed upon by both the DENE

by reeive oy thee

Lo e rImeng Cosmipensatio
nor thwe Faae moackot s lue ol
permanemi mpaovenwnis
vl g plantation st
crops, itroddtect into e
e g 0 e IFM A
ATCas powder the bofloss e
circumstances;

2R1] experation of Hhe IFMA

DT terrmimation s of the [FW1A
swhen pubhic interes
demands; or

23 L3 reduction ol the LAY A
Area for right-nf-way o)
when the F‘L||,1||.L M leiriesy
demands

3211 the Liowvernment retracks,
Lot resots ather than
cause, o0 IEMA Holdise's
el s do carry ot b vesiy,
i accordance with
approwed Comprihensive
vk iprment and
I'-I-'ll'l.'l:_n.:L'I"I‘:-l‘Iﬂ Man as
|.'|||'|'h11'w.i For 1m Sectiom
214, m Residual
Prowd vctiom Forest, o iy
portion thereof, that .
coverpd By o pertormaiee
Bond, the Liwernment <hall
codnpisate thae [EMA
Eloslfier P covads svcparred o
matntamingg the
pertormange bond and of
rmproying and protecting
thw Rusichual Prosduction
Fiwrest up b bR frme s ucly
rigrhits were retracted

2.3 Apprasal of Inprosvomonts
fue Compensation. The tar
market of permanent
I oy ements, |L'L]u|r|.-.1 as
cormpeasation cither to e
IFMA Holder or the
Cawvernment, shall be
dedided wpon by a
v ey LUMpIrEsIn g,
fepresentatives of the

NOVEMBEER 2007
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DEMR ADMINISTRATIVE
ORDER NO. 33-53

DENR ADMINISTRATIVE
ORDER NO. 04-97

DENR ADMINISTRATIVE
ORDER NO. 60-93

and a qualified
independent appraiser
whose appointment shull
be mutually agreed upon
by the DENE and the
[FM A holder, The DENR
and the IFMA holder dhall
buar equally the cost of
such appraisal.

and the IFMA Holder. The
DENKE and the IFMA Holder
shall bear equally the costs of
such appraisal. The decision of
the appraisal commuattee shall
be binding an the parties,

DENK, the ITFMA Hioldet
and a qualified
independent appraise
whose appointrent shall
be mutually agreed wpon
by the DENE and the
IFMA Holder The DENR
and the IFMA Holde
shall bear equally the cost
of such appraisal, the
decision arsing from

w hich shall be binding.

SECTHON 18, Transfers, - An
TFM A Holder mav transior,
exchangy, sell or convey the
IEMA ar any rights therein or
any assets used moconnection
themswith, f authorized by the
Secretary, and if

18.1 Thee IFMA has been in
existence for at least throe
(3] years;

%2 The IEMA Holder has been
fathiully complving with
the terms and conclitions of
the IFMA, including
implementation of the
LS III'I‘;E?]'EI\L‘H‘-I‘-'L'
Development and
Marnagement Plan;

183 The transfersye 12 L|u.1lit|.L'd
fos bl an IFMA;

18.4 There s no evidence Hhat
:-_i'l,il.'h trivnsfoer o
conveyance b5 being made
Tir l,"l.]['l"h"hl."‘- il
".-}H.".'IJ'.;HIL\I'I.

15.5 The transteree shall
assume all the crbligrationms
of the transferor specified
in the [FMA, CDMT, and
ECC;

18.6 For IFMA Areas in which
developmuent is being
financed by loan funds, the
consent of involved
financing institulions has
been pbtamed; and

158.7 Consultation has been held
and agreement has been

SECTION 21, Transfers, ™o
trarisfir, exchange, sale or any
conveyance of rights and
privileges acquired by virtue of
an IFM A shall be effective
without the prior express
approval of the DENE
Secretary

The IFMA Holder shall submuit
a Letter of Intent to execute
such conveyance to the THENR
Secretary The IFMA Huldes
shall likewise furnish o copy ol
e Letber of Intent to the
concerned Regional Office and
to lecal stakeholders within five
15) working days from the
exectition thereod

The concerned Regional Offices
and local stakeholders shall
have the right to transmit thar
writien positions on the
proposed convievance withm
Hiteen (15) working days from
receipt of the Letter of Intent,
The Secreta ry shall endeavior to
comsider thise positions in
deciding the matter

The Secretary shall render a
decision on the matter within
tharty 130} working days from
date of actual recuipt of the
I_q_'ﬂ'l_'r ol [r'|1|.-|'lt. ”‘u' L{tﬁ.‘]'—,ll ol
the E-Lu:n_-t.mr_‘.' on the matler
shall by final and excecutory,
without prejudice o the right of
the 1IEMA Holder 1o Gle a
written muotion for
reconsideration within fifteen

SECTION 25 Transfers, An
IFMA Holder may transkes
exchanige, sell or convey thie
[EMA or any nights theran or
any assets used 0 connection
therewith, ifauthorzed by the
Serretary, and (1f;

251 the TFMA has Bisen in
exgstence loeal least three
(3] yuears;

252 the 1FMA Holdur has been
fatthfully complyving with
the terms and condilions
ol the IFMA, including
implementation ol Thae
l.2mn|.1|'|.'|11.':1.-n'|
Development and
Management 'lan

25.3 the transteree is gqualified
ten hualed an EEMA,

25.4 there s no evidence that
sch braister or
COMYEYATICE is b made
for purpise ol
.\-F‘L‘-:ll-l."liji'll'l.

255 the transteres <hall
assumie all the obligations
oof thie transferor
including maintenance of
the performance bond, [
any;

5.6 tor [FMA Areas snowhich
-'JI_".'L'|LIFII"|1|L'I"|l I I."l'lﬂﬁ
financed by loan funds,
thir consent of mvolved
financing institutions has
becn obtained; and

25.7 consultation has been
neld and agreement has
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ORDER NO. 99-53

DENR ADMINISTRATIVE

ORDER NO. 04-97

DENR ADMINISTRATIVE
ORDER NO. 60-93

redc e witls all cortified

Mwestral Dormain on
Ancestral Land
Clammants; if applicable,

(15) days from receipt of the
dircision

bwen reached withiall
vertified Ancestral Dioman
or Ancestral Clammants

SECTION 22 Conditions of
Iransier. Subypect 1o the
atoresaic prowedure, the
Eranster o an TEMA mway be
authworized by the Secretary
under alt e the following

C-.'-fni'luulh

g

e e B |

223

224

5

.1

| s TESA Bas been m
eclstence for ab least tHiree
{3) years;

CThe ITFMA Holder has
bren fasthiully complving
with the terms amd
conditions of the IEMA
wluding implementation
il thie O llI!lpn'hrn-lu
Development and
Management Plan;

- The transferee is qualitied
ter halad ar TFEMNA,

- There is poevidenee that
such transfuor or
CONVEVANSD is beimg made
TOr purpsceses of
speculation;

Ihe transteree <hall
assume all the obligations
oof the transferor, and

For IFMA Areas in which
devel rprment is l'u.-iy.};
fimanced by loan funds,
thie comnsient of thie
financing institationds ) has
bevn obtained.

SECTION 14, Encumbrances,
=R IENEA DL ddisr shiall o
LT s s Uy, miortage oo
Utherw = vocumber tho
IFMEA or oy eigehins themein o
any assels used o connection
therewath, unless authorieed
By Ll Secrebinry

-

[ e shall b
restrction vn the use of
thie IFNMA and the

P rovements in r|!|.-
[FMSIA Area as collateral for
abtimng lians Lor the
mnprovement of the IFMA
Area; prisvided, that ther
s prwse approval i\:-, the
Issuing authiority of the
IFNLA

SECTION 26, Encumbrances
A IFMA Holder mav not offer
A% SECUItY, muortgage o
otherwise encumber the 11 A4
o any rights therein or any
assets used in connechion
therewith, unless authorised by
the Secrotary:

NOVEMBER 2007
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SECTION 21, Probit Sharing

T BN Wit B |‘rl.l|I'. JATTREAE

bromm an TENEA betwegen the

Convermmend shall be THAEOLIL

betwoeen the said holder and ths

PSR emrrechiately
iprronial of the N and
Lhe rant of ECK

HERITR AT
I
Lok anl
consicoration, amons ofhwrs

thar Follom imgz cost Bactins

21.1 Plantation establishiment
erotectien, munage et
it rastrocture and
narvesting cost as wall Jas
I Ak e I

212 Fised assadls, il
svd rrchaneries directhy
retatisd bo thie plantation
development and harvest

il 3 i"-l:l-\.l I|=|"i .'|.|'ill|'|.l""l
|"'- wlucks Lhat shall by
P e issbogd A !-'-“. Akl
fany market prves hwreeol

Y

I

rterest ano JoreEss

AT LY T rales il

EENRIVRTIEL O FITHITN
THy enlmiend

2151

RS s INCUETRL 1

incireet activatios such as

COTT YL by o I'=|I!II'I:|'|I'

21 b Forest charges and Faxes
ek ang
"

2.7 Reasonable margim for
[SITRLLL andd |.4L-.
T profitsharmge sagrried upaon

shall foem part of the [FMA

SECTION 28 Cawernmint

Share, The government share |

the TEA A shall e negotintod
Poveen the LFMA applicant

ipdd the DIENR basaod on th

followe i factors

281 Plant

N M miemans

1k

il e=lalalisiim

gt
Y esling solwalunl
Wl o products |
Lt

B Progpectod volomse of
harvis!

1= 5 Aarkaet price uf b
Productss andd

T4 i Naoabooy i apphcabde rat
it re=l of Dimanel

NV iEsTmiene
[he ammund of the govermminst
share shall remam unchanged
o the duration of the [FMA
W lerss et nategd amd
it b uash 1y RILATRA EET T I the

[FEME and the TEM A Holda

CHAI'TER VI
Momitoring and Control

CHAI'TER V101
Monitering and Control

SECTHON 29, Monitoring and
Evaluation

2%.1. Reporting System - The
M shall preparne a
.-=|r|1}1||Ii1'-.! riporting
fosrmak b be .1|_'|.x'-|:1\.}'-|1.~.!1|.-;1
by the CENROY The
PENEO shall analyzye and
comsolidate the report and

CHAPMTER VI

Muonitoring and Controlling
g 8

SECTHOMN 28, Muomitoring. The
following procedures shall b
adds |+"ll.'|.l [ 1§] ;*hwuh A3
effective momtormy systeny
for the development and
pperation of [FMAL dictails of
which shall be published
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DENR ADMINISTRATIVE
ORDER NO. 99-53

DENR ADMINISTRATIVE
ORDER NO. 04-37

DENR ADMINISTRATIVE
ORDER NOD. 60-93

subamt the same to the
FMB through the RED
with comments and
recommendations on
puthicy and program
implementation, The FMB
shall prepare and submil
regular national

comslidatid reprts b the

Becretary,
.2 Site Monitonmg and
Evaluation - A team
composaed of
represcentalives ol the
covcvraed |G, an NG,
and the CENROY, with the
Fattirr as tearm leader, shall
regularly maonalor and
eyviluate the progress of
the IFMA within the
CENRO jurisdwction. The
status indicators shall

fnclude; among uthers; thie

tollowing:

A

Sevdling production by
SpeCivy
< A and date plinted
by spuecics;
223 Environmardal
prevtectien wnd

EAVE{TRA T8 TLls TR ERTE TR

24 Progeress maprs showing
the area planted by vear,
i lud Mg b SPECIES
prliantind;

HpA 5

Metures and other visual
documentatiom;

26 lssues and problems in
the implementation and
recommendation Lo
mprive e project
implementation.

withon ety (90) days frons the
imsuance of this Order:

251 The concerned REDY offices,
PENEOS and CENRO.
shall maimntain identical sets
of complete documents
mcluding maps of vach
IFMA area less than 2,000
b ROV EEHEDD, hat thae
FMB may request copaes of
complete sets o docunwnts
cimvenimg IFMAS of less than
2,000 ha.

282 Each IFMA Holder shall
submnl to the CENRO
Al Ace umplishment
Rispirrts on the
development ol the 1FMA
in the Format shiwn in
Annex T of these
Roegulations, {_‘npip_-;. ol
Accomphshment Kepuorts
covering [FMA Areas ol
2,000 ha and more shall be
Furrishied o the PPEMEC
and BEE concermed and o
the Undersicretary. Copaes
of reparts coveramg: TFM A
Arvas of Joss than 2,000 ha
shall e furmished to the
P"ENRCY and REL
concerned and summaries
shall be furnishoed o e
Undersecretary.

283 Al activibivs describeed in
Accomphshment Reports
shall be subgect Lo audl
thecuph verificatim on the
proand by officers of e
CENRCY of other DEMNE
eiftice and shall e
compared with the
activities stated i
Comprehensive
Development and
Management Plans. These
activitivs shall include, but
may et be limitesd tio

2R3 area of 1T established:

28.3.2 maintenance of

boundaries of the 1FMA
Area;

NOVEMEBER 2001
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DENR ADMINISTRATIVE
ORDER NO. 99-53

DENR ADMINISTRATIVE
ORDER NO. 04-97

DENR ADMINISTRATIVE
ORDER NO. 60-93

28.3.3 effective protectiin and
matiigeiment of the
IFMA Area

253 complianee with
agreements enbened mto
with commumitivs
anad Sor indwduals
-.11.'|'--.'r||1|_I|I o e TFEN A
Arua pursuant |
Section 20.1.2

Roepuklations,

bt these

SECTION 22, Program
Management. - The program
shall be managed and
implemented through the
vanous DENR Offices as
fosllivws
22.1 FMB shall be the National
Prorram Coordinating
Office tasked Lo formulate
policies, rules and
regulations pertinent to
forest plantation
develupment and
management, establish
linkapes with concerned
agencies both povernment
amd non-government o
ensure the success of the
program 1mp|1'm1'nh1tu1n.
Ltl!l!!l'lLH:ll.IHI?.-' vt Lo .il‘h!
assist the Secretary in the
supervision of th
program, provide the
Sicretary and other
concerned authority with
periodic reports on
program accomplishments
arid nther relevant
information and keep
updated and orderly hiles
of all issued [FMAS
including relevant
documents of the program

SECTION 30. Program
Managemoenl The Program
shall be managed and
implemented through the
Folliimg DIENE CHfieds:

.0, The FME shall be the
MNational Couordinating
Office of the Mrogram anid
it shall have the followimnge
functions and
responsibilibivs:

30.1.1. T ..h'w'hlr'. Fosprmivi Lt
and recommend policies,
rulus and regulations
refated to program
dievelopment and
1|11i'~]u'mu;n1.1t|| n;

F 2 1o rewviow and evaluate
potential IFMA siles and
submit a reporl thereon
to the Secretary for
approval;

MLLA, To coorcimate the
I!'I'Il.'lL'I'IIL'|1||l'| WA A
vxecution of the TFMA

LT To evaluate program
implermentation and
update the DENE by
}11'!.”\'il.|ll1j.'.["i'l ([T £
Irpnﬂh v activities .hl':-\.l.
accomplishiments of the
;"J\'IHI".I-]TI.

30015, To establish institutiomal
linkages with other
Bl wernment and non-
SEETTIment agencies as
.|]1|1r|1'|1r1.|.h~ at the
nativnal level to improve
program implemaentatun;
anid

Phulippire Natural Resources Law Jowrnal

VOLTT NO.T




DENR ADMINISTRATIVE
ORDER NO. 99-53

DENR ADMINISTRATIVE
ORDER NO. D4-97

DENR ADMINISTRATIVE
ORDER NO. 60-93

222 RUNRUY - The RETD,
assistund Py e ARED
vncernied shall by
rusporsible for e
bt anid e e live
I'-I["l'1||l'|'i.1‘-l|'r'| nl the

preoyerim o the region
Fhe BEMECY shall kevp
vt ik
IS A wthiin the

s ctrom of thie resgaon
[ it BRI TR shall sulrmit o

Fororas aaf I|,|

thie Secmetary thru the
FAE povio

e acdomplishmenls

1 repirls an

pssties e problems with
T T T ||.|.|h|l||

i ingt fhi

LI it Lt eenr o8] thi

223 MENRO AND CENRO
e PESROY and the
LMY shudl bee directy

s porysable i the

rmpdementatuon of the
PO T TPEMIWO
shall mnnbann a database
] A A o th
preowcloe, wlile the
CENRUY shall Tikew sy
ML n intormation of
A TEM AS unnder its
pureschicton, e luding
proniodie monitormge and
dvaluabiern of 1FENY
haslder's
dccorplistiments fuog
stllimiession to the DENR
aitherity

1L R 1) km.'l.‘l o 1:rr1FlrL~h' and
systematic files of, and
updated mtormation on,
all TFM As issued and
uther pertinent
documents relabed b the
program

L2 The RED, assisted by the
KT, shall be responsible
foor Ehee cffective
irnplementation of the
program in the region: The
Furest Kesourees
Peveliopment Division
shall act as the megional
repeasilery of all data amd
intormakion, The RED
shall submit puerindic
repirrts fo the Secretary,
throweh thie FMB, oin
freengranm |m|\||.'n1-|-|!1.1ln-r|
imclucing 1FvEA
mwstribo g and

valualuon

A3 Thwe PENRO) shall be
respomistble for thie
vhlechive I1I1|‘|l.'r'll.l'l'||.l1.1:1t1
of the progeam in the
prowinee and shall
evaluate peniodic reports
sabmited by the CENRGY
andd forward the same,
together with the findings
and 1'.'l.rr'|inu'nd.lh-.Jrl_-., iy
the RELY The PENRD
shall maintain a data base
fonr all IFMAS within the
priwance

k4 The CENROYshall be
irectly respaonsible for
implementing the
progeram within its
jurisdiction, in
L.'||\F[L1|r'|.|tlllﬂ lH‘p'l‘ll'l I'ltJ‘L'r
BT nl.".‘l E.':j W rl‘lmi."l'lt
and non-governmoent
umts. The CENROY shall be
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further responsible for site
identification, processing
of IFMA applications, and
monitoring and evaluation
af the program
implementation. The
CEMRO shall submit
periodic reports thereon to
the PENRL) for evaluation

SECTION 23, Suspension of an
[FMA. - In the event of any
alleped violation commutted by
thie IFMA holder against any of
the provisions of the [FMA, the
RED concerned or the Secretary
himeself shall initsate an
investigation into the violation
in accordance with the
warranties provided herein
and, depending on the gravity
of the viclatign, may either
s a Motice of Breach or
Molice of Suspension of
Operatiens, The notice of
suspensiom shall indicate the
actions factivitios that shall be
done by the IFMA holder in
wrder o facilitate the lifting of
the suspension including the
admaonmition that nen-
eompliance thereto shall resull
o the cancellabion of the TFMA.
IF any development activity
pursusnt o the IEMA is being,
financed by loan funds or il any
improvement within the [FMA
Avrva s encumbered by a thard
patty, the DENR shall notify the
bank or the other party
invilved about any of the
preceding notices, The [FMA
Huslder shall within thirty (30}
days from receipt of any of such
notices, file an answer, a motion
for reconsideration, or an
appual, as the case may be, with
the Cfice of the Secretary.

SECTION 25, Suspension of
IFMAL IF any violation by the
IEMA Folder of the prowv i
of the IFMA s reported, th
Secretary, depending on the
gravity of the violation orany
adverse effect arising theretrom
on the forest land and
resourees, may erther give
Motice of Breach or suspend
and give Motice o Cancel tha
IFMA, Withan Fitteen {153) days
froveny receipt of a Motice ol
Suspension or Cancellation, the
IFMA Holder may file a moton
[or reconsideration with the
Office of the Secretary,

SECTION 29, Suspension of
an IEMAL In the evont any
viokition agamst am
provision of an IEMA las been
commikted by the IFM A
Hulder, the Sucretars. or thy
concerned BEL shall inituate
and investigation into (e
violatiom in aecordance with
the warranties provedid
herein and, depending on the
gravity of the violation or any
adverse eftect arising from i
on the condihion of forest Land
and pesources, may ciher give
Motice of Breach, as provided
for in Section 24.2, o1 suspend
and give motice e canee] the
1FMA, TEany developmaem
activity pursuant to thie [FMA
15 being hinanced by loon
funds or if any impreove ment
within the IEMA Area is
encumbered by a thard party,
the DEME shall oty the
bank or other party involved
of the suspension. Lpon
ruﬂ-lpt uf such notice the
IFMA Holder shall have thirty
1300 davs b file o mstion for
recunsideration or an appeal,
as the case mav be, with the
Cihee of the Secretary

SECTION 24, Grounds for
Cancellation of IFMA. - The
follow ing violations shall be
sufficient grounds for

SECTION 26, Grounds for
Cancellation of IFMAL Any of
the follow g vielations shall be
sufficient grounds lor

SECTION 30, Grownds for
Cancellation of IFMA The
fusllomwringe vinlations shall b
sufficient grounds fui
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coancellatum of the [ FMA

2010 1 the IEMEA was obtainied
throseh trad
r!'ll-\.ll,'l,ll'l"vl,'l'll_.\,ﬂ:\lrl a1
cieryssir Of maderial facls
exiating at b i ol T

fiking of the application

242 Panibave oo an IFMA
lodder s sattde any
PR Al Such as

forest charees, when they

Bocyme o and wpon

prior fotioe to the IFMA

Holder

243 Violaton of any oof the
terms el Conmdibions o,
o farlere tia cormply wath
o paerform the
n-l'-lll.-,.ltu-n,-unp.-m.-;l iR
U IEALA, anad of obhies
pertinent |, ar F"l'|.-.'|| =
e tings thie e isg ol
thir [FNIA

244 Fatbure to subput a
C TN avscd DB within
v L) wear Fronm the date
the TPMIA s enlered into:

245 Fabure loosubmil aerial
phi neraphs or satelfite

cancellation of an IFMV A

Zi 10 the IFMA was obtamed
threrighy fraud,
misre presentalion or
imsston of material facls
exsting at the Lime of
tiling ot the application:
Fosr purposes of this
prevew =i, Frawd shall
include URETTTS aliree] o
incdirect ertervention o
indluenee i the
Proscurement of 4
COTIAImIEY s oomsennl fo i
IFM A priject

264 Violatson of any of the
terms and conditions of
tha FEMAA Lkl e
comply with or perform
ther cisligations umpused in
the TFMA, o vicdation o
other pertinent laws, rules
ri‘ﬂlll-'llll-ll'l:r or |'1-:1I|i'n'-
affuoting the evereise of
the 11EMA

i

265, Fasloee to subeit a
L II'||||'r|.'|'|'|'||.‘-]'|I.
Pevalipment and
Management s wathin
sis [0 months from
date the IFMA s eritered
ity Flume toommplemend
the approved
Comprehensive
Development and
Management ['lan, or
conduching any operation
m violation of the sad
plan:

cancellation of an [FAMA

L DF the IFMA was obtaimied
thrugh fraud,
|11|-|r|-Prr=:if|_'|'i|.|l||||‘| i
L sy 4 :I'I..Ell,'rl-.ll LJETN £
viinbing at thie tieme of the
Filliregr of the application

3002 Fallure of an IFMA Flolder
forsettle any forestry
Accomnt, such as resekal oo
fiarvst l.'|‘|:lrp,r.'h when ths
becyyrme due and upastt prror
Aobce Lo the IEMA Fleodder

ML Violatiom of any of the
berrns and condibions of, or
Fatlure o comply with o
pertorm the obligations
puesedd o the IFMA, o
vivlation of dther perlinent
laws, o policics affecting
the exerepse of the IPMVA

80 Failure, within six (i
miomths fromy the date th
IFMA s entered inko, o
stilbmit o Comprehensiv
Duoveloprwent and
Management 'lan;

LS Failure o submit aerial
photugraphs for IFMA
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imagerics for e TFMA
Area, when reguired and
ey ry five veors theneatter;

246 Fanlure torcarry out aln)
PO Y TSRO
v entory for areas
corbaming any mataril
fovpest, 1mb case such
wentuey has not boen
undertakin prive b tha
TRt i T8 SR S the 1TFMNLA

247 Panlure booamiglerieil
wrthowt due and
redserable cavse explomed
i weriting, the apprivind
CIME O and Sor the
conditions of 1EE and ECC

I3 Comnaductimg any operations
i v aodabion of Hw
.r|~J1r-"u--1 L I:'\h“I (4] |-.||I (AN
eiaEAging 1 At
atitsicde the 1ENLA Arwea
withoul the vxpressed
Cuim=ent o autirority ol ||'||_-
sicretary;

249 Failure o protect the IFMA
Area wscepl asa restlgis) of
formon e, where thae
TESEA T loldee Tuss

control ower; and

2401 Abandonment of the
IFSLA Arca as evideioed
by absenee of the TENVEA
Flolder, whether actual or
corstrictive, forany
given pernsd of e 1)
Vil

26 2 Violation of any of EHhw
copditions of the ELL

2y, ¢

Failure o protect the
IFMA area; prowidid, that
an TFS A shall ot e
subwect o cancellatnon it
Flve chivmagge bo bl TERTA
Atk o b ls
improwements resulls
Tronit Lorce mmapeLIre:

207, Abandonment of the anva
A= invidened By absence of
the TESLA Tlalder, whother
actual vr constructive, for
i Fu.'rwd b s1x (6] muonths
i e and

263, Frawdulent warrantivs of
vavirenmental
frnagement or
communidy relations
record or absence of
:-|'|n:1'wt|'|;; thereot;

Areas whoen requined Bor
areas ereator tham 1,000
Fectares and contamng
ratuiral borest;

Whis Fatluee Lo caeey ol o
rescrree wohene nnred
aF ks COmLain g any

patural torest;

LT Fadlure to implemen) tha
approved Comprchensive
Llevelopmient and
Mlamagenent Man;

3 s Conducting am operalion
i v salataase of thi
approvisd Compn Fsisive
[ e ||||l|'|l|'l'.l anid
Mlanageeent FPlan o
egadly vnggaging in
activibivs otside the

[FREA Amea

ALY Failune Lo protect the
[FA&IA A PRONTINED,
that ar IPAEA <ball e be
subpsct o cancellataon if
damasse 1o the IFNA Adea
i thae e TR T b= are
e roslt of oo

ETHRRELRITL

W12 Abaandermietit o the
area as evidencod by
abeserce of the HH8A
Floshcher, swhistbivr actual
o comstructve, fora

|.11.'|'|-.1|| vhf =% e |i.1'.'lrl|.|'l\.
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Sechins 4.3, w7

UL, ! Tl by

(HiT !I by I'l.
B lysldor e pemgsliomsiest o
wdop] agrevmends mada
with eommaemitivs and
vitper-re g il s tioies
When an TESNTA Has beos
it fvoveoatnen o

Samd [
st rodes amd regilatoons, L

TESEA comceinesd <hall s

autoraticallv caneehsd

WL T Aoy 1L |_'..,|| |||:|_"_':|||I|,: e
raatural forest wathin (i
IEASTA A, whe i
the IEALA Plalder or any,
ethier party;

ST Fadlure b post and
mraintarm thwe validity,
the Porformance Bomd s
L1 i'l.ll.l'l.'-.1 101 et hom 1

[IRTE HI'J:II lalins;

CEEAETERA N
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SECTTOMN 27, ivvdiousty
Psmpend TF A5
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Pany IENEA
e re] anbes pernt S P
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|'||'l.||'.-\..||||ll.-.I:.'.I__'I:l,l,-|||li"|.
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oA oy Al o
fhereid Fas Bovar wotfert akan

*CHATER
S s Lani
P b e U5 o e el
ALY

Al e sions

vl

CITADPTER X
Whiseellameses

LA I i 5

LG Y55
[tk IEAAS The leres and
vorchitoms ol aeey FESTY vt

ity pevor b bhes COvder meniain

P ol

vl unliss modifications o
-|:_';I'{'n.| to byt EEMSE amd the
I lh|| L1 II..'I-.11'|' (F R T b e L T
Wikl Seetiom 24,1

101

NOVEMBER 20117

EGI'U_I"I&F-.T!IH' Madricaf IFAMP Pr VSIS







The Legal Update section seeks to provide
readers with recent legal information on issues

of the CENTER'S concerns

EIMTOR'S NOTE: All matenals horen

wene copied word - lor-waond froan the







DENR ADMINISTRATIVE ORDER
NO. 53 (1999)

SUBJECT: REGULATIONS GOVERNING THE
INTEGRATED FOREST MANAGEMENT PROGRAM
(TFMP)

Pursuant to T'D 705 of 1975, as amended, FO 725 dated September 9, 14981, FO 278

dated Tuly 25, 1987, FO 192 dated Tune 10, 1987 and FO 292 dated Tuly 25, 1987 and Sec

2, At X1 of the 1987 Constitution, the following regulations soverning the Inteerated
Forest Management Progeam (IEMI), are herobs promulgated

CHAPTER |
TITLE, POLICIES, OBJECTIVES AND DEFINITION OF I'ERMS
Section 1. Title. - This Administrative Ovder shall be known as the Ropulation on
the Integrated Forest Management Program”
sec, 2. Policies and Objectives, These regulations are in the pursuance of the policies

of the State which ane

(a) The profection and advancement of the right of people to a balanced and
healthful environment

NOVEMBER 2007 DENR Administrative Order No 9953
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e (b) The equitable distribution of opportunities, income and wealth, sustamned

106 increase in the amount of goods and services produced by the nation for the
benefit of the people, and an expanding productivity from natural resources as
keys to uplift the quality of life; and

(c) The promotion of industrialization and creation of employment opportunities
based on sound resource development through industries that make full and
elficient use of human and natural resources,

The objectives of these regulations are;

{a} To attain a balanced, productive, and efficiently functioning forest coosy stem
through the sustainable management of lorests and the rehabilitation ol
degraded forestlands;

(b} To ensure a continuous supply of wood and non-wood products for the country
by encouraging all sectors to engage n the development of industrial tores|
plantations;

{¢) To improve the ceonomic well-being of upland }wuplu and communibies
dependent on forest resources by ensuring equitable opportuniies and access
tor forest resounes.

Sec. 3. Definition of Terms. - The following terms are to be understood and
interpreted, as follows:

{a) Ancestral Domain - subject 1o property rights cuasting and /or vested upon
eitectivity of the Indigenous Peoples Taghts Act of [497, reters b areas conerally
belonging to indigenous cultural communities /indigenous peoples comprising
lands, inland waters, coastal arcas, and natural resources therein, held under
a claim of ownership, occupied or possessed by them, by themselves ar through
their ancestors, communally or mdividuallv, since lime immcmoes |, combimuously
to the present except when interrupted by war, force majeure, or displaced by
force, deceit or stealth or as a consequence of governmenl and prvate
individuals/ corporations,

(b) Annual Allowable Harvest - refers to the amount or volume of materials,
whether of timber, non-timber or other forest products, authorized by the
government to be harvested within cach vear from the torest

(c) Basal Area - the sum of the outside bark cross-sectional area al breast height
or above buttness, as the case may be, of all trees ina given torest arca

(d) Brush lands - refers to areas characterized by discontinuous cover of shrubby
and non-wood vegetation including grasses usually as a result of repeatiad clearng
and burning of the then forest cover,

() Buffer Strips - refer to areas with a specified width usually of natural vegetation

serving as protective borders of stream or bodics of water or as boundaries between
management units (blocks or compartments) of the forest plantatiomns,

Philippine Natural Resources Law Jouma! VOL 1T NOLT



(f) CENRO refers to Community Environment and Natural Resources Office W
() Commercial Species - refers 10 all tree species in the categories of Premium,
Cammuon, Construction and Furniture and Light Hardwoods, and Softwoods.

th) Comprehensive Development and M.magemenl Plan (CDMP) - a long term-
plan prepared and submitted by an IFMA holder to, and for the approval by,
thae DEME which, among others, indicates the seres of sequential or simultaneous
undertakings and their schedules, in developing and managing the IFMA
arva, mcluding the harvesting and utilization of the products thereof

(1) Degraded Residual Natural Forest - refers to a severely disturbed natural forest
of whatever cause with a basal area less than five (5) square meters per hectane
ot all commercial tree species; with dbl/dab of less than 65 centimeters.,

(1) DENR - refers to the Department of Environment and Natural Resources.

k]

Ecosystem or Ecological system - refers to the communit v ot iving orgamisms
and non-living environment dyvnamically and harmomiously functioning
bzether 10 a given area

(I} Environmental Compliance Certificate (ECC) - refirs to the document issued
by the Department cortifving that a proposed project or undertaking in an
environmentally critical or non-critical area, as evaluated through the PFOCisses
oban ELA or [EE, will ot bring aboul an unacceptable environmental impact
and that the proponent has complicd with the requinements of the environmental
impract statement (E1S) system,

(m) Environmental Impact Assessment (EIA) - refors to the process of predicting
the Bikely environmental consequences of implementing a project or undertaking
and designing the appropriate. preventive, mitigating or enhancement meastnes,

) FMB - refoers to Forest Management Bureau

to} Forest - refers to either natural vegetation or plantation of crops mainly of trees,
or b, occupving o dehinable, uninterrupted or contiguous area excesding but
not fess than one hectare with tree crown covering at least ten percent (100)
of the arva, exclusive of the associate seedlings, saplings, palms, bamboos
and other undercover vegetation. A natural forest is astand dominated by troes
whose structure, functions and dynamics have been largely the result of
natural succpssion prowess, A natural forest is classified as either 1) primary
or virgin torest which has not never been subjected to a significant human
disturbance, or has not been signiticantly affected by the gathering of forest
products such that ats natural stracture, functions and dyvnamics have nol
undergone any major eccological change; or 2) secondary or residual forest that
may be classified into either degraded or productive typu

tp) Forestlands - reters to lands of the public domain which have been classified
as such and all unclassitied lands of public domain,

l:-u]. IFMA Area - reters E | hPE.‘l'.'lEJl‘li and delineated area of lorestland n:,u[jj.-.,_-t of EXECUTIVE

or covered by an TEM A,

NOVEMBER 2001 DENR Adininistrative Order No, 39.53
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{r)

(5)

(£

()

(w)

(x)

2}

Indigenous Cultural Communities (ICCYIndigenous People (1P} - refer to
a group of people or homogenous societies identified by self-ascription and
ascription by others, who have continuously lived as an organized community
or communally bounded and defined territory, and who have, under claims
of ownership since time immemonial, occupied, possessed and utilizied such
territories, sharing common bonds of language, customs, traditions and othier
distinctive cultural traits, or whe have, through resistance to political, social
and cultural inroads of colomization, non-indigenous religions and cultures,
became historically differentiated from majority of the Filipinos. Indigenous
cultural community (ICC) 1s synonymous with indigenous people (10).

Industrial Forest Plantation (1IFP) - refers toany tract of land planted maimlby
to timber producing tree species, including rubber, and /or non-timber species
such as rattan and bamboo, primarily to supply the raw material reguirements
of forest-based industries, among others,

Initial Environment Examination HEEN - refors fo the document roguired ol
a proponent describing the environmental impact of, and mitigation and
erhancement measures for a project or undertaking lovated inan Envir imeritally
Critical Area

Integrated Forest Management Agreement (IFMA) - 4 production shaning
contract entered into by and between the DENK and a qualified applicant wherein
the DENR grants W the latter the exclusive right to develop, manage, protect
and utilize a specitied area of forestland and torest resource therem dor o
period of 25 years and may be renewed for another 25-year period, consistent
with the principle of sustainable development and in accordance with an
approved CDOME, and under which both parties share in its privduc

LGU - refers to the local government unit, such as a provinee, city, municipality
and barangay.

Pﬁ-’ldlhlgfd Forest - refers oo forest under a deliberate sy stem of protection,
rehabilitation and development which may include utilization of resources, to
ensure the sustainable production of desired products and services, and the
conservation of soil, water, wildlife and other natural resources therem tor the
benehit of present and future generations

National Integrated Protected Area System (NIPPAS) - reter to the classification
and administration of all designated prolected areas to maintain cesential
cealogical process and life-support systems, to preserve genetie diversity, to
ersure sustainable use of resources found therein and to maintain thoir natural
conditions to the greatest extent possible.

Open and Denuded Land - refers to the Jands that has been depleted of its natural
forest cover and is predominantly covered by grasses, herbs, ot otherwise
bare of any soil cover,

Operations Plan - In accordance with the approved COML a one vear written
plan detailing the activities in the natural productive residual forest, it any, or
a five (5) year written plan detailing the developmental activities in the open,
denuded, brushed and degraded residual natural forest.
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tan} PENRO - refers o Provincial Environment and Matural Resources Office.

{bb) Production Forest - refors to torostlands designated as such for the sustainable

praduction of timber and /or non-wood forest procucts

tee) Production Residual Natural Forest - refers (o natural forest with a basal
area ot five (5) square meters per hectare or more and (o be properly managed
s a sustamable and economic source o natural-grown timber

(dd) Protection Forest - refers to forostlands not the subject of commuorcial or

industnal activities that include all areas under NIPAS and such other areas
aucretary may designake

e} RED - refers to Regional Executive Director
(1) RENRO - refers to the Regional Environment and Natural resources Officer.

(g8) Rotation - refors to the number of years between the mitial establishment of
a plantation and the time when it is considered ready for han esling

(hh) Secretary - refers to the Secretary of the department of Environment and
Natural Resources,

(i) Sustainable Development - means meeting the needs of the present generation
without compromising the ability of the hutune generation to meet their own needs.

[} Timber License Agreement {TLA) - refors (o a privilege granted by the State
o a person to utilize forest resources within a forestland with the right of
possession and occupation thereof, to the exclusion of others. eacept the
Cawernment, bul with the corresponding oblization 1o develop, protect and
rehabilitate the same in accordance with the terms and conditions set forth in
the said agreement

CHAPTER 11
IFMTP AREAS

Sec. 4. Arcas Available for IEMP, - Except areas enumerated in Sec. § herein,

[FMAS may cover all lands of the public domain under the jurisdiction of the DENER,
such as:

() Open and denuded lands, brosh lands, degraded residual natural forests:

(b) Areas covered by cancelled fexpired Forest Land ( drazing Agreement or pasture
prrmils or leasos:

(€) Government reforestation projects or portions thereof found to be more suitable
or can be better developed as IFP in terms of public interest and benefits 1o
surtpunding communiiies;

(d) Production residual natural forest that may be best included in any of the
atorementioned areas and be a part of the managed forest under the IFMA
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(] Areas under cancelled and expired TLAs; provided, areas under existing TLAS
may be allowed for conversion to [FMA by the holder thereof pursuant to
Sections 6, 9 and 12 herein,

Sec. 5. Areas Profiibited for ITMA. - In no case shall IFNAs be awarded m the lollowing:

(a) Areas or lands of the public domain established under the NIFPAS within the
Classification of national park as provided for in the Constitution and or those
proclaimed, designated or <ot aside pursuant to a law; presidential decree,
presidential proclamation or executive order as well as those the Secretary
shall propose for inclusion in the initial component ol the System escept when
such arcas fall wathin the buffer zone;

(b} Areas or lands subject of Certificates of Ancestral Domain [/ Cerhificate of
Land Claims (CADC /CALC) or of any other tenurial instruments wsued by the
DENR under the Integrated Social Forestry Program, Community Forest
Program, and other people-oriented forestry: programs and other license,
permits or lease unless with prior informed consent ot the holder.

(¢} Those arcas with pending applications CADC/CALC or those arcas verified by
the DENR to be actually occupied by indigenous cultural communities under
a claim of immemornial possession unless atter due notice and hearing in
accordance with existing rules and regulations same shall be denied or repected

Sec. 6. Size of IFMA Area. - The minimum size of the ared that may be coverod by
an IEMA shall be five hundred (300) hectares and the maximum size may depend upon
the capability of the applicant to develop and manage into productive condition as well
as the requirements of his processing plant(s] existing or to be installed in the area/ region;
provided; that it shall not exceed forty thousand (404000} hectares, preferably but not
necessarily of one single block of an area; provided, however, that where a TLA 1= converted
it TFMA, the size of the IFPMA arca may extend up to the size of the TEA area at the
timae ot the conyersion,

For purposes of effective management, ceonomic scale or economies af scale,
holders af adjeining or scomomically-distanced small-sizod TFMA arcas may be allowed
to inlegrate into copperative, a federation of cooperatives, of corporations thes aggresate
aren vl which shall not exceed 40,000 hectares

Sec, 7. Fratwation, Delineation and Approval of Potential IEMA Areas. - The DENR
shall determtine the land use and vegetative cover if the dentibied arcas for torest
]1[,”“,..1,.,“1 development Lalkang into consideration major watershed divide as boundaries,
if possible with the application of the latest forest resource arid other baseline data as
well as modern methods such as acrial photography and remote sensing technigues

71 Arcas so delineated shall be validated on the ground, particularly the extent
of each of the frest cover types, such as open/denuded lands, brush lands, respcdual
natural forest and with the assistance of the LGU, dependent comaunities shall
be consulted about the delineation of the area for the IFMA purposes; and

7.2 The delineated arcas for TFMA purposes shall be prepared vither through the
conventional and /or geographic information system (GIS) in sl 150,000 or
an appropriate scale indicating thereon the extent in hectanes of each tomst cover
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typess and such other relevant imformation. Same shall be duly indorsed by tho
| 40 conoerned th I'Hllll.:l'l H[J.‘"‘.H[] M ouneil !\‘l"ﬁ'iltll{l.ﬂﬂ_. |::||:'|.,,{ ,qr_‘.[_‘.r{n'p;‘] 510 1||L‘
Regiomal Executive Director concerned, the original copy of which; together
with all pertinent documents shall be forwarded to the FMB Director for
satekoeeping, updating and reference

Sec. 8. Registry of Available IFEMA Areas. - The FMB, RED, PENRO, and CENRO
shall mamtam a Registry contaning the location, description and status of all delincated
[EMI" areas and approved IFMAs which shall be made accessible to local communities,
LGUs and other stakeholders as a matter of their rights which shall nat be impaired,

CHAPTER 111
APPLICATION FOR AND APPROVAL OF THE IFMA

Sec, 9, Cualifications of Applicants, - The applicants tor IF'MA shall be:
ta) A Filipanw citizen of legal age; or

(b} Partnership, cooperative or corporation whether public ar private, duly
registered under Philippine laws

However, in the case of application for conversion of TLA into IFMA, an automatic
conversion atter proper evaluation shall be allowed, provided the TLA holder shall have
stgiitied such intention prior to the expiey of the TLA; PROVIDED further, that the TLA
holder has showed satistactory performance and have complicd in the terms of condition
of the TLA and the pertinent rules and regulations

Sec. 10. Requirements for Application. - Applicants shall submit through the
CENRO concerned, the following documents, together with the duly accomplished
application torm shown in Annex “A” and the sketch map of the area applied for

10T Certified copy of Certificate of Registration issued by the Seeuritivs and
Exchange Commission (SEC) and /or Cooperative Development Authority
(DA or Articles of Incorporation and By-Laws and list of the current officers
and stockholders duly certitied by the Board secretary,

W2 Awudited hinancial statements for the last two (23 preceding vears, if the
applicant was already in existence.

1.3 Proct of financial and technical capability to underlake initial activities in forest
plantation establishment and development such as credit lines from financial
nstitutions, collaterable properties, or good past performance or track records
in torest development and management as TEA or IFMA Holder and other
DENE tenural mstruments)

104 Apphcation fee in the amount of 10,50 per hectare or fraction thereol and SUFVEY
tee ot I'SO.00, ha plus the actual transport cost ot the survey team from the
otticial station to the site in consonance with the provisions of DAO 93 - 18
subject tor adjustment upon review by the DENR.

EXECUTIVE
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behalf of the corporation, cooperative and /or partnership, duly certified by

1 1 2 10.5 Board resolution authorizing any of the officers to file the application in

the Board Secretary

Sec. 11. Procedures in Processing of Applications and Approval of IFMA, - The
following procedures shall be observed in the processing of IFMA applications:

11.1

At the CENRO - Except in the case of conversion of TLA into [FMA as
provided for in Section 9 herein, the CENRO concerned shall accept and
process the IFMA application on a first-come-first-served basis aking into
consideration, the qualifications of the applicant, the completeness of the
doecuments submitted, and of the area applied tor s mcluded in the approved
IEM A site and still available for application per the Registry. Thereafter, the
arva applied for shall be inspected on the ground based on the torm as shown
in " Annex BY, atter which the CENRC shall within 10 working davs atter the
completion of the field inspection, prepare the IFNA In the form shown in Annex
“C* hereof. The CENRO shall then endorse the application documents to the
PENREO with his recommendation for approval; otherwise, same shall be
returned by him to the applicant concerned for further action

11.2 At the PENRO - Upon receipt of the application documents, the PENRO

11.3

114

11.5

concerned shall within five (5) working davs from the receipt thereot
evaluate/ review the same. [f all are found in order, the PENRO shall endorse
the g.pp]jcfui:q m doecuments to the RED concerned with his recommendation
for ﬂ]—"PIU\'Hli otherwise same shall be returned with his comments to the
CENRO concerned for further action.

At the RENRO - The RED concerned shall evaluate /review wathin five {5)
working davs from the receipt thereof the application decument= If all are
found in order, the RED shall forward the TFMA, together with all the
application documents and his recommendation for approval to the Secrnetary;
through the FMB director; otherwise, same shall be returned by the KED w ith
his comments to the CENRO concerned through the PENRO for further
aclion,

At the FMB - Upon receipt of the IFMA together with all application

documents, the FMB Director shall evaluate and review wilhan hve (5)

working days thereof. Ifall are found in order, the Director shall recommend

to the Secretary the approval of the IFMA; otherwise, same shall be returned
by the FMB Director with his comments to the concerned RED, copy turnushed

the Secretary.

At the OSEC - The Secretary may approve or disapprove the [IFPMA atter which
the notice of approval shall be sent to applicant, copy furmished the FAME. RENRU),
PENRO, CENRO and the LGUs concerned

Sec, 12, Initial Environmental Examination (1EE) and Environmental Clearance
Certificate (ECC). - After an IFMA has been awarded, and in order to wlentify the
environmental impacts that have to be addressed in the u.It",-'ulupmr_'nl of thi industrial
forest plantation, the holder thereof shall submit Initial Environmental Examination {IEE)
in a checklist to be prepared thereof which shall at least include the following:
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12.1 A brief description of the project and its process of operations;

12.2 Description of the environmental setting and receiving environment mcluding
the primary and secondary impact areas;

2.3 Deseription of the environmental and socio-economic impacts of the project;
12.4 Matrix of the mitigation/enhancement measures;

12.5 Consultation and discussion with upland communities and indigenous peaple
within the IEMA area about the socio-economie, political and cultural impacts
of the project;

12,6 Documentation of the consultative process undertaken and agreements that
shall be followed:

12.7 Discussion on gender issues with significant impact on women, ncluding their
roles/ participation in project implementation; and

12.5 Accountability statements of the proponents and preparers,
: prog [

Pursuant to the provision of DAQ 96 - 37, the RED may either grant or deny the issuance
of tha ECC or decide that an EIS be further required taking into account the social and
environmental cost implication refative to the judicious utilization, development and
conservation of the country's natural resources,

CHAPTER IV
TERMS AND CONDITIONS OF THE IFMA

Sec. 13. Duration of the IFMA Holders. - An IFMA shall have a duration of twenty
hive (25} vears and may be renewed for another twenty five (25) vears, provided, that
all the conditions of the IFMA, pertinent laws, rules and regulations have been complied
by the holder thereof

Sec. 14, Responsibilities of the IFMA Holders. - All IFMAs shall include the
following conditions and / or responsibilities the holders thereof shall comply with:

14.1 Under the supervision of the DENR, reckoned from the date the IFMA was
awarded, conduct the delineation and marking on the ground of the perimeter
boundaries of the IFMA area based on the land classification standard and
establish control points on the ground following the Universal Transverse
Mercator (UTM) including the conduct of timber inventory al 5% intensity to
determine the extent of the natural forest cover and the forest plantation as
I'LA reforestation compliance therein, if applicable.

14.2 Submit within one (1) vear from the date the IFMA was awarded, a
Comprehensive Development and Management Mlan (COMP} in the form shown
im Annex "D and an Initial Environmental Examination (IEE) as basis for
approval by the Secretary on the former and the issuance by the RED of an
Envirorumental Compliance Certificate (ECC) on the latter;

113
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14.3 Submit within one (1} year from the date of the award of the [FMA and
every five years thereafter to the FMB up-to-date aerial photos or landsat
imageries including their interpretation map covering the entire [FMA area
in consonance with DAO 92-17; provided, that this condition shall be waived
if such air photos and /or imageries were procured by the DENE, or it the EFMA
area has no natural forest, or if the area regardless of vegetative cover is less
than 5,000 hectares,

|44 Implement the mitigation /enhancement measures stipulated in the IE] and
comply with the conditionalities of the ECL;

14.5 Mant principally timber-producing species compatible with the ccolagieal
and biophysical characteristics of the area, but not excluding rubber, durian arid for
non-timber species like rattan and bamboo; provided, that a suitable area of
al most ten percent (10%) therein may be used for agricultural purposes;
provided, further, that these endeavors are included and scheduled in Lhe
approved COMP; provided, finally, that the total plantable arca <hall be
planted based on the rotation period of the plantation species but not cuceeding
12 years.

14.6 If included in the CDOMP, convert the degraded residual natural forest within
the IFMA area into a productive state by one or more of the following, methods:

14.6.1 enrichment planting, timber stand improvement and assistod natural
regeneralion;

14.6.2 establishing plantations of rattan or ol her suitable non-Himber species;
5P i
and for

14.6.3 clearing natural vegetation from degraded residual natural forest and
establishing industrial torest plantation (1F7); provided, that:

14.6.3.1 the timing, loeation, extent, methods of harvest, expected volume
and value of salvaged wood and the environmental impact of
any clearing carried out for such conversion shall be stated in the
approved COMU, OT, and [EL;

14.6.3.2 buffer strips of natural vegetation at least 50 meters in width
following to the extent possible patural boundarios. between
compartments whicl shall not exceed 100 hectares cach, and at
least 20 meters on both sides ol majors rivers or streams shall be
retained and shall be subject of enrichment planting or shall be
used for rattan or bamboo plantation;

14.6.3.3 all extraction of commercial timber carried out in connection with
conversion of degraded natural residual forest o 1P shall be
indicated in the operations plan approved by the REL and shall
be subject to forest charges provided for in RA 71615 and

14.6.3.4 planting the entire area cleared shall be undertaken within =iy
{&) months of clearing.

Philippine Natural Resources Law Journal VOL.TTNG.T



LT Manage and protect production residual natural forest inaccordance with laws
and regulations governing thereto and it authorized in the approved COMDP,
harvest and utilize naturally grown trees therein on a sustamable basis and
in aceordance with the Operations Plans (OF) duly approved by the concernied
RELY, PROVIDEL thial should there be old growth (virging and protection forest
withim the IFMA area, same shall be protected wid no cutting shall be allowed
therein,

148 Rotoroest e denuded lands found withim areas classitied as ]trnlm'lum
torestlhands and within fwenty (20meter staps from both sides of river banks
which shall be kept permanently under torest cover;

Y Protect and conserve unigue, rare amd endangered flora and fauna found withim
the TPMA area;

LD Mot oat trees found m protection forestlands, in all areas within 500 and over
i slope and with elevation above HOD meters abese sea lesel, oewithim baenty
(200 meters stop from both sudes of nver/stream; banks;

BT onstruct permanent structures and roads within the IEMA Area only in
accordance with the approved CEMEP and O,

1412 Employ as many experienced forester as may be required in major aspects
of torest nuanagemoent, Lflm'u]n}'mu:‘d. protection, ete. including the appointment
ot e of themvas Forest Operations Manager orinany top level management
position; otherwise, hire a DENR-accredited Forest Services Organization such
as a forestey consulting fiem Lo undertake similar activities on a continuing

|'.iHI‘1: .'lll-‘l

14.13 Submit to DENK annual Accomplishment Report in the form prescribed in
Annmex BT of this Owder,

See. 15, Responsibilities of the DENR. - The DENE <hall undertahe and /or observe
the Tollow ing conditions in respect of all IFAAs

151 Make available upon request to the IFMA helder existing information on the
status of the land, resources thereon and dependent communities within or
adicent Lo the IFMA areas:

152 Ensure  that the activities mdicated in the approved CDMP
mitization/ enhancement measures stated in the [EE, conditionalities |_:re5|.-rj|_'u_1{
in the EUC, pertinent provisions stipulated i this Order and other applicable
taws, rules and regulation are complied with by the IFMA holder:

15.3 Assist the IFMA holder and host communities in the development and
implementation of mutually beneficial agreements;

154 Mot alter or modify the boundaries or legal status of any [FMA Area; once
established; provided, that amicable settlernent shall be undertaken by the DENE
in the event of boundagy conflict with adjacent [PMA areads), or with licensed,
leased and vested rights areas as well as Ancestral Land / Domain areas; and

LEGAL
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L5.5 Promate and /or approve joint venlure, financing and /or securitizatlion
116 schemes recommended by the IFMA Holder designed to support the
development of the TFMA Area in an orderly and expeditious manner

Sec. 1b. Comprnsation.

16.1 Compensation to the IFMA Holder. The IFMA Holder shall be entitled to
receive from the Government compensation for the fair market value of
permanent improvements introduced, including plantation forest crops
remaining in his IFMA area under lollowing circumstances:

16.1. 1 expiration of the [FMA;
16.1.2 termination of the IFMA when public interest demands; or

16.1.3 reduction of the IFMA area for night-of-way or when the public interest
demands.

162 If the Government retracts, for reasons other than cause, an [FMA holder's
rights to carry out harvests, in accordance with the approved CDMIY in
residual natural forest or in any portion thereof, the Government shall
compensale the TFMA hiolder for cost mcurred in maintaining, improving and
protecting said forest up to the time such rights were retracted

163 Appraisal for Improvements for Compensation. The fair market value of
permanent improvements shall be decided upon by a committee comprising
of the representatives of the DENR, the IFMA holder and a qualified independent
appraiser whose appointment shall be mutually agreed upon by the DENE
and the IFMA holder. The DENR and IFMA holder shall bear equallv the cost
of such appraisal.

Sec. 17. Warrantivs.

17.1 Modifications. No IFMA shall be amended in anv way except by written
instrument signed and agreed to by the duly authorized representatives of the
DENR and the [FMA Holder,

17.2 Motice of Breach. In the event of any default or breach of any of the provisions
of an IFMA by either party, the other party may, by notice to the party in default
of breach, specify such default or breach and require the same to be remedied
within thirty (30) days after service of the notice.

17.3 Arbitration. In the event of dispute between the DENR and an IFMA Holder
that cannot be settled by mutual accord, the dispute shall be referred to by
arbitration which shall be held in accordance with the rules provided in RA
N 876 and the decision arising from which shall be binding to both DENR
and the TFMA Holder

Sec. 18, Transfers. - An [FMA Holder may transfer, exchange, sell or convey the [FVLA
or any rights therein or any assets used in connection therewith, if authorized by the
Secretary, and if:

18.1 The IFMA has been in existence for at least three (3} vears;
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15.5

&G

8.7

[he IFMA Holder has been faithiully complying with the terms and conditions
of the IFMAL including implementation of the Comprehensive Development
and Manmazement Plan

Fhe transteree is qualitied to hold an [EMA:;

Phere is noevidence that such transter or convevance is beng made tor the
Purpases of speculation;

Ihe transterce shall assume all the obligations of the transforar speciiied in
the IFMA, COMT, and ECC

For IFMA Arvis in which development s being financed by loan tuneds, the
vonsent of invelyed financing institutions has Been obained: and

L onsultation has been held and agreement has been reachiod with all cortified
vncestral Loand Clatmants: if apphicable

Sec. 1. Encumbrances. - An IEMA Holder shall not offer as sec urity, morlgage or
otherw ise encumber the [EALA A am t'l.t_';htﬁ théroin or ANy assets used in COnnechion
therewith, unless authorized by thie Secrotary

CHAPTER V
INCENTIVES AND PROFIT SHARING

Sec. 20. Incentives. - The IFMA Holder shall be entitled to the lollowing incentives:

L1 Interplant secondary o rops between trees within areas designated for [FP

2.2 All planted troes and other crops estallished puesuant toan TFMA belong to
the TEMA Holder who shall have the right to harvest, sell and utilize such trees
wid erops i whatever marketable tormis) and in whatever legal mannersis)

2003 Allosw without restriction the IFPMA Holder to exports logs, lumber and other
torest products derived trom IFMA Area; provided, that logs harvested or
vbtamed from maturally wrodyine trees (1o planted) im the ITFMA Area and the
fumber manutactured from such |y s will nol b exporicd

204 All plantation products derived from an IFMA Area shall be esempled from
lorest charges: provided, that logs harvested or obtained from naturally
prowing trees (not planted) and /or other forest products naturally growing
troes (not planted also) in an IFMA Area as well as logs feom trees planted in
comphance with TEA reforestation obligations of TLAs shall be subject to forest
vharges stipulated in BA 7161

205 Entitlement 1o all relevant incentives provided for under the Omnibus
Investment Code and o all applicable incentives enumerated under Section
Saf L 705, as amended.

206 Transfer developed plantation that are al least three {3) vears old toa
codperabive upon fair compensation or payment thereot by the cooperative
isell or through a financing mstitution or to open up public investment in
accordance with Sechion 155 herein,

NOVEMEBER 2001
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20.7 Use stable plantation crops that are at least three (3) years old as collateral or security

2.8

M2

214

for loans offered by government development-owned and controlled corporations.

An IFMA Holder who has satisfactorily complied with the terms and conditions
of this IPMA based on performance evaluation by the DENR may b allowed
either a) an additional area to the existing IFMA Area, provided, that the resulting
aggregated size of the IFMA Area shall not exceed 40,000 hectares; orb) a new
or another [FMA the maximum area of which shall not exceed 40,0000 hectares

Sec. 21. Profit Sharing. The sharing of the profit arising from an IFEMA between
the holder thereof and the Government shall be negotiated between the said holder and
the DENR immediately following the approval of the CDOMF and the grant of ECC, taking
into consideration, among others, the following cost [actors,

21.1 Plantation establishment, protection, management, infrastructure and

harvesting cost as well as mitigating measures;

Fixed assets, equipment and machineries directly related to the plantation
development and harvest:

21.3 Kind and volume of products that shall be harvested and previnling tair

markit prices thereof;

Variation in rates of interest and foreign exchange of tinancial investment;

21.5 Expenses incurred in indirect activities such as community development, etc.;
21.6 Forest charges and taxes paid; and
21.7 Reasonable margin for profit and risks.

The Profit sharing agreed upon shall form part of the IFMA

CHAPTER VI
MONITORING AND CONTROL

Sec. 22, Program Management - The program shall be managed and implemented
through the various DENR Offices as follows:

22.1 FMB shall be the National Program Coordinating Office tasked to formulate

policies, rules and regulation pertinent to forest plantation development and
management, establish linkages with concerned agencies both government and
non-government to ensure the success of the program implementation,
continuously monitor and assist the Secretary in the Supervision of the
program, provide the Secretary and other concerned authority with periodic
reports on program accomplishments and other relevant information and
keep updated and orderly files of all issued IFMAs including relevant
documents of the program.

22.2 RENRO - The RED, assisted by the ARED concerned shall be responsible tor

the efficient and effective implementation of the program in the region. The
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BENRO shall keep copy of the records of all IFMAs within the furiseiction
the reion. The RIELY shall submit o the Secretary thru the FMB periodic ﬁ-;mrh.
ot the accomplishmients, issues and problemes with recommendation regarding
the implementation of the program

23 PENROAND CENRO - The PENRO and the CENEO shall be directly
responsibliom the implementation of the program, The PENRO shall maintain
A database o all TENIAS i the provinee, while the CENRO shall likewise mamntain
ttormiation of all IFMAs under its jurisdiction, including penodic monitorng

and evaluation of TFMA heldor's il-.l.'ﬂh1}?]i.‘i]1TT|N‘|1~ for submission to the
[ N8 autherity

Sec. 23, Suspenston of aw IEMA — In the event of any alleged violation committed
by the IFNEAL the RED concerned or the Secretary himselt shall initiate an mvesligation
it the saslition in accordance wath the warrantios provided herein and, depending
o the gravity of the vigdation; may cither issue 8 Notice of Breach or Notice of
suspension of Operations. The netice of suspension shall indicate the actions / activities
that shall be done by the IFMA holder in order to tacilitate the litting of the SUSPUTISION
mcluding the admonition thot non-com pliance thereto shall result o tho ._-nnmlj.}tiqn
of the IEMA TEany development activity pursuant to the IFPMA is being financed by
loan funds orat any improvement within the TFMA Area is encumbered by a third party,
Fhoe LIPS shall oty the bank o the other party involved about any of the preceding
nobces Fhe TERLA Flodder shall sathin tviety (307 days fram the receipt of any of such
|'II"||I.'I\.'--_ '|I||' QAT AnSsWore A ol ion lor ]'I,"'I._'I,'II'I‘\Il_'II,"[’.'I_I||;'I||._1”' an Jl}T]‘L'ﬂI_, as |_h!- CAsEe -l"l'li‘l_'i" |_-pi_:J
with the E e of the Secretar,

Sec, 24 Gromnds for cancellation of EMA - The tollowing viokations shall be sufficient
growmds o cancellation o the TEMA

2T the IEXIA was obtained through fraud, misreprosentation or omission of
material fwts existing at the time of the biling of the application;

242 Padlpe of an TEMA Holder 1o sobtle any forestry account, such as [orest
clnrges, when they become due and upon prior nolice to the ITEMA Holder;

243 Violation of any of the berms and conditions of, or failure to comply with, or
pertorm the obligations imposed i, the IFMA, and of other pertinent laws,
e pedicivs attecting the exercise of the [FMA;

244 Fatlure tor submit a COMP and 1EE within one (1) vear trom the date the [FMA
= vteried mto:

245 Patlume tosubmit aerial F'llhlln:.:rqphﬁ or salellite imageres for the IFPMA Area,
when required and every five vears thereatter;

Zhn Panlure tocarry oub an mventory resource inventory Lor aens conlaining any

titaral fosest, i case such mwentory has not boen undertaken prior to the issuance
il e HEANA

24,7

7 Failure to 1rr|}~|un‘n_~nl without due and reasonable cause explained in writing,
the approved COMT, OF and /or the conditions of [FE and FoC:
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24.8 Conducting any operations in viclation of the approved CDMT or OF, or engaging
in activities outside the IFMA Area without the expressed consent or authority
of the Secretary,

24.9 Failure to protect the IFMA Area except as a result(s) of force majeure, where
the IFMA Holder has no control over; and

24.10 Abandonment of the IFMA Area as evidenced by absence of the IFMA
Holder, whether actual or constructive, for any given period of one (1) year.

Sec. 25. Finality and Execution of Orders of Cancellation. - Any decision by the
Secretary to cancel an IFMA shall become final and executory after thirty {20] days from
receipt thereof by the IFMA Holder, unless the latter, prior to the expiry of said thirty-
day period, files a motion for reconsideration or an appeal with the Otfice of the
Secretary.

Sec. 26. Forfeiture of Rights te Compensation. - Upon cancellation of an IFMA tor
any of the reasons specified herein, all permanent improvemént introduced into the IFMA
Area, including forest plantations, shall become the property of the Government
without there being any obligation to compensate the [FMA Holder.

CHAPTER VII
MISCELLANEOUS PROVISIONS

Sec.27. Previously Issued IFMAs. - The terms and conditions of any IFMA entered
into prior to this Order remain valid unless modifications are agreed to by the DENK
and the IFMA Holder in accardance with the provisions hereof, without prejudice to
whatever action that the office may take after performance evaluation thereof has been
undertaken in the area.

Sec, 28. Repealing Clause. - This Order repeats DAQ 91 -42, DAO 93 - 6l and DAO
97 - 4 and Orders, Memoranda, Circulars; and other issuance which are inconsistent
herewith.

Sec. 29. Effectivity. — This Order shall take effect fifteen (15) days atter its p ublication
in the Official gazette or in a newspaper of general circulation and upon acknowledgement
by the UP Law Center.

ANTONIO H. CERILLES
Secretary

Published at:
MALAYA — December 30, 1999
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DENR ADMINISTRATIVE ORDER
No. 29 (2000)

SUBJECT: GUIDELINES REGULATING THE HARVESTING AND
UTILIZATION OF FOREST PRODUCTS WITHIN COMMUNITY-BASED
FOREST MANAGEMENT AREAS.

Pursuant to the provisions of Executive Order No, 263, and Department Administrative
Order No. 96-29, and in order to rationalize the utilization of forest products within areas
covered by Community-Based Forest Management Program (CBFM), the following
guidelines are hereby promulgated:

Section 1. Basic Principle. The CBFM aims to promote the socio-economic
upliftment of forest communities and at the same time, .whiuving suslainable
development/management of forest resources. [t recognizes that responsible and
efficient resource utilization by organized and empowered local communities based on
sound ecological and economic principles can result to sustainable ma nagement of forest
lands and resources. This recognition is manifested in the granting of resource-use rights
to peoples’ organization under the CBFM program otherwise known as Resource Use
Permit (RUP).
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Section 2. Objectives. The granting of resouroe use permit o peoples” organization

——
122 shall have the following objectves:

a To ]1|‘nx'u{u thie bass for the community to access and benefit from torest
resourees ma sustamable manner

b. To help the community generate start-up capital needed to fmance and establish
livelihood and other development activitios in the area:

c. To empower people’s orgamzations under the CBIM program as effective
partners m the prot Lo, consceeyvalion, deével pmient and rehabilitation alongssde
the concept of sustainable |1L'u~|n'||::1:'r'.|.

Section 3. Scope and Coverage.  Ulilization of naturally grown and /or planted torests
resources shall be covered by Besource Use Permit (RUDK. RUT may Boossued to
holders of tenurial instruments under the CREM program of DENR who intend to
harvest/ utilize forest products forcommercial we, provided that they have an attirmed
Community Resources Management Framework (CRAT) and Anoual Work Tan YW

Section 4. Requirements for the Utilization of Forest Resowrces. The roguiremoents
for forests resource ulilization are the following:

a. Affirmed CRMF
b, Affirmed AEF
¢ BOE

d. RUP

In the case of imber resource extraction, the tollowing additional conditions shall
HOVErT:

1.1 Area of natural forest. Harvesting of timber within the natural forest should
be comfined only in areas identificd as production forest m accordance w ith the
CREME Extraction of forest pn}u_‘]u..'thuuthhh_' of the identified zone shall be strictly
prohibited. Cutting will not be allowed along eullies; steep slopwes, river
channels and other identified critical areas.

4.2 Stand volume after harvesting. Whore cutting is allowed in the residual forest,
the average stand volume after harvesting these areas should not be less than
eighty (80) cubic meter per hectare.,

Section 5. Procedures,

a. The PO with the assistance of a registered professional forester and the PMO /site
coordinator concerned shall prepare and submit the AWD to the C ENRGY at
least three (3) months prior to the commencement of planned annual operations.

b. The CENRO shall cause the validation of the AW, particularly the mformiabion

on inventories of areas where harvesting of forest products shall be undertaken,
following existing guidelines.
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¢, The CENRO shall affirm the AWF and issue the RUP within sixty (60) calendar
days from the submission of the AWP

d. In case where the CENRO functions are assumed by higher authorities, the authority
concerned shall issue the RUP accordingly.

Section 6. Safeguards. In order to ensure that the harvesting of forest products will
be done in the most economical and ecological manner, the following safeguards shall
be observed.

A. Responsibilities of DENR

A nationwide scheme establishing the Forest Stock Monitoring System (FSMS)
in tandem with local Multi-sectoral Forest Protection Council (MFPC) shall be
operationalized in coordination with the field offices to facilitate the monitoring
of harvesting activities,

1. Region. The Regional oftice shall maintain an updated hist of peoples’ organization
with RUPs within their jurisdiction. They shall, on a semi-annual basis, monitor,
in coordination with the PENRO, CENRO, and/or LCUS and MEPCs, the
progress of the activities by the community particularly the extraction of forest
products, the marketing strategies, the intended use of the proceeds particularly
in livelihood activities.

2. PEMNREO. The PENRO shall likewise maintain an updated records of all peoples’
organization granted with RUP in its jurisdiction. They shall monitor on a
regular basis and in coordination with the CENRQO, the community, LGU and
other concerned groups the status of the implementation of the RUP and the
intended activities as stipulated in the annual work plan.

3. CEMNRO. The CENRO shall maintain an updated records of all communities with
affirmed RUT within its jurisdiction, Through a project management officer, whom
the CENRO shall designate as the link between the DENE and the community,
activities of the community pertaining to the implementation of the AW and
the KU shall be closely monitored and supervised, The PMO shall, as much
as possible immerse with the community and maintain a record of d aily harvest
and balances. He /She shall likewise monitor the establishment and development
of the livelihood component of the AWPE As PMO he/she shall be accountable
to the CENRO. Furthermore, other units of the CENRO shall privide the
necded assistance to the community.

b

Atk

Responsibilities of the Community. Apart from the responsibilities of the
peoples’ organization as stipulated in the CBFM agreement, POs granted with
RBUP shall have the following specitic responsibilities.

1. Develop and implement equitable benefit-sharing arrangements among its
members.

[

- Refrain from the use of heavy equipment such as bulldozers and the like and as
much as possible must be employ labor intensive methods of harvesting.

3. Be transparent and promote participatory management particularly in the
handling of records of transactions and finances.
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+. Develop and implement mechanisms tor the rehabilitation and development of
)/ . .
12_1 areas subpectod o harvesting operations,

& Pay forest charges om tomber other than those harvested in plantations as well
as other foes and charges requieed by the DENR

7 Submit momthly report o the CENRO, through the assigned PMO, as to the progiess
ol ther activities and cooperate wilh the monitoring team thal the DENE may send
from fume Lo time to determine complianee of the POs to the agreement

Section 7. Murketing of Products. The RUT shall serve as the permal 1o sell the
loms, lumber and other forest products

The Natural Besources Development Corporation (INRDC ) shall assist i the
processing, marketing and disposition of forest products through a mutually agrecable
arrangement with the concerned POs

In order to masamiee the profit that could be generated and o increase the value
addued, the community shall be encouraged and assistod to further develop and upgrade
therr materials into higher value timshed products

Section 8. Penal Provision.  Violations ot any of the prowisions ol thus heder shall
be penalized in accordance with existing laws and regulations.

Section 9. Separability Clanse, Should any of the provisions of this Order be
subsequently or otherwise revised, moditied or repealed accordingly the same <hall nat
affect the validity or legality of the other provisions soofar as they could stand
independently of the provisions so revised, modified or repealed.

Section 10, Effectivity, This Order shall take eftect fifteen (15) davs atter ifs
publication in a newspaper of genvral circulation

ANTUNIO H, CERILLES

Secretary

Published at:
MALAYA - March 29, 2000
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DENR ADMINISTRATIVE ORDER
No. 44 (2000)

SUBJECT: AMENDING CERTAIN PROVISIONS OF DDAQ 96 - 29 AND
PROVIDING SPECIFIC GUIDELINES FOR THE ESTABLISHMENT AND
MANAGEMENT OF CoMMUNITY=-BASED PROJECTS WITHIN
PROTECTED AREAS,

Pursuant to the action agenda of consolidating all forestry programs into an over
arching Sustainable Forest Management Program, DAQ 96 - 29, the Rules and Regulations
for the implementation of executive Order No. 263, otherwise known as the Community
based Forest Management Strategy, is hereby amended to align it with the Provisions
of Republic Act 7586, otherwise known as the National Integrated Protected Areas System
(NIPAS) Act of 1992, and specifically to provide the tollowing guidelines on the
establishment and management of Community-Based Projects (CBP) within protected
areas, to include and to read as follows:

LEGAL

UPDATE
EXECUTIVE
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e Article 1. Tille, Basic Policy, Objectives,
126 Definition of Terms and Scope,

lnorder to sustain the conservation objectives of protected areas, it shall be the basic
policy uf the Department to allow sustainable use inside multiple-use and butter zones,
except any form of logging, or timber cutting involving the natural torest

Section 5. Scope and Coverage, Subject to private rights, CBE shall apply toall areas
designated as mulliple-use and buller zones of protected arcas,

Article Il. Key 'rogram Participants.

Section 1. Quelifications of parbicipants. Unly qualified fenuned migrant commaunities
as detined under the NIPAS Law, who are duly organized may participate m the CBP

Section 2. Ineentives to the Participants.

. To develop allocated arcas within the multiple-use and butler zones of protected
areas and claim ownership of all introduced improvements

i To receive income and proceeds from the development of arcas covered by
CBPs, subject to the sharing scheme that shall be developed as mentioned in Article
VI Sec. 4 of this Order and other relevant provisions of the NIPAS Law,

RS

iii. Other incentives, where apphcable, as enumerated in DAG Y6 -2

Article 111. Stages of CBP Implementation.

CBP implementation shall have four stages © the 'reparatory Stage, the Poaple’s
Organization (PO) Formation and Diagnostic Stage, the Planning stage and the
Implementation Stage

The Protected Area Management Board (PAMB) and the Protected Area Supenntendent
(PASu) shall take an active role in all stages of CBP implementation as provided in Article
11 of DACY 96 — 29 . All activities related thereto, such as but not limited o, the
formulation of Community Resource Management Framework ({CRME), Resource Use
Plan (RUP) and Annual Work Plan (AWP) must be consistent with the Initial Protected
Area Plan, subject to revision upon approval of the final Protected Area Management
Plan, and other relevant policies, rules and regulations

Affirmation of the CRMFE, RUP, AW and ather requirements shall be by the PAME
upon joint recommendation of the PASu and the CENEOs. The organieed tenuned migrant
communities potentially eligible for CBI* shall be afforded all the necessary assistance
by the DENR, specifically the Community-Based Forest Management Offree (CBEMOY
and Protected Areas and Wildlife Bureau (PAWE) in the implementation of the CRE
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Article IV, Tenure.
Section 1. Tenurial Instrioment,

The appropriate tenurial instrument to be issued within multiple use and buffer zones
of protected areas is the Community Based Forest Management Agreement (CBFMA).
The PAWH shall develop an appropriate pro-forma agreement for CBFM within
protected areas in consultation with the Regional Offices, PAMB and other stakeholders,

The P which holds a CBEMA within protected areas, if it deems appropriate,
may enter imnto an agreement or execule an assignment, designation or allocation, only
amony its individual members, families or groups, thereof, who are likewise L'[llrlllfted
tenured migrants under Republic Act No. 7586, subject to concurrence of the PAMB. All
such agreements, assignments, designation or allocation shall, however, be subject to
these guidelines, and the condition that succession to the area allocated would only be
to the next kin and only for the unexpired portion of the tenure, and consistent with all
pertinent environment laws, rules and regulations.

Article VII, Financial and other Mechanisms.

Section 4. Part of the income derived from the CBEMA within the protected arca
shall accrue to the Integrated Protected Area Fund (IPAF), pursuant to DOA 96-22 and
developed by PAWE. Thisamount shall be reinvested in the community-based project
areas for the improvement, rehabilitation and protection of the natural resources,
community development activities and other projects of the protected area,

Section 5. The CBEMA holder may enter into an agreement or a contract with the
Natural Resources Development Corporation (NRDC) in the processing, marketing and
disposition of their EJrJ_h.Iutt:c_

Article X. Final Provisions.

section 1. Effectivity. This order shall take effect fifteen (15) days after its publication
in a general newspaper ol national circulation,

ANTONIO H. CERILLES
Secretary

IPublished at:
MALAYA - July 15, 2000
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DENR ADMINISTRATIVE ORDER
No. 51 (2000)

SUBJECT: GUIDELINES AND PRINCIPLES IN DETERMINING FEES
FOR ACCESS TO AND SUSTAINABLE Usk oF RESOURCES IN
PROTECTED AREAS.

['ursuant tot he provisions of Republic Act 7586 otherwise known as the National
Integrated Protected Areas Svstem (NIPAS) Act of 1992 and its Implementing Rules and
Regulations, and in order to provide guidelines and principles in accessing and
sustainability using resources in protected areas, this Order is hereby issued for the guidance
of all concerned.

SECTION 1
TITLE
LEGAL
I'hus Order shall be known as “Guidelines and Principles in Determining Fees for UPDATE
Access to and Sustainable Use of Resources in Protected Areas” EXECUTIVE
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—— SECTION 2
130 OVERRIDING PRINCIPLES IN THE UTILIZATION
OF RESOURCES IN PROTECTED AREAS

2.1 Sustainability is the overriding consideration in determining all types and rates of
use of all resources in protected areas. Sustainable use shall be operationalized as
follows:

2.1.1 For the extraction of renewable resources such as forest tlora and fauna and
other torest products, surtace and ground water, hisheries, geothermal energy
and similar resources, sustamnable use shall be the rate of extraction that is lower
than either the rate of regeneration or the rate that shall endanger Lite rorms
inside the protected area. The rate of use shall be within the carrving capacity
of the protected area and its immediate surroundings when taken ndividually
orcollectively or in relation to other uses of the area and that any torm of use
shall maintain the socio-economic and cultural aspect of the area

2.1.2 Any dl.'x'u.-]upmi.-nt of land and other resources ina profected arca <hall not
alter the landscape and shall not significally disrupl normal ecological
functions and Processes.

2.1.3 The recreational use of resources for tourism, for lilming, or photography, shall
preserve the natural landscape and not puat significant stress an living
resources by considering the carrying capacity of the area.

21.4 In the process of resources utilization, the introduction of substances or
chemicals harmful to the environment shall nol be allowed

2.2 Subsistence use of resources by indigenous peoples and tenured migrants shall be
exempt friom the payment of user feos.

SECTION 3
OBJECTIVES

It shall be the objective of this Order to set torth the procedure which DENK through
the Protected Areas and Wildlife Bureau (PAWE) and the Protected Area Management
Boards {I"AMEs) shall followy in determining fees for access tooand sastaimable use ol
resources [ocatid in |.JI'U1'L'L'1L'|.| areas for subsistence, recreational, extractive, commerncial,
and all other purposes. Revenues generated shall acerue to the Tntegrated Protected Area
Fund (IPAF) which will be managed by the [PAF Governing Board and the concerned
PAME. The revenue generated shall be disbursed solely for the protection, mauntenance,
administration and management of NIPAS, and duly approved projects endorsed by
the PAMBs, in the amounts authorized by the DENR,

SECTION 4
5COPE

This Urder shall cover identified major uses of all resources and facilitaes i areas
comprising the Mational Integrated Protected Areas Svstem [NIPAS)
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SECTION 5
DEFINITIONS OF TERMS

5.1 Carrying capacity - refers to the ability of the natural or environmental resource
b absorb stress without experiencing unacceptable instability and degradation

52 Commercial Use - is the use of resources in excess of subsistence [N

5.3 (.H-Hﬂq.'lgl."-?"rl.'d]'.! Development - any '-1'i"~l.'|t1j“l1‘ll'11l thit requires an investment of
PRI SO0 to 1.5 malhion

5.4 Development of Land and Other Resources - involves all torms of improvement
or crthancement of land and other resources within the protected area for any
purposy

5.5 Extractive Use - 15 the use of resources involving gathering, tapping, diverting, or
any form ol removal of respurces within the designated multiple use zone, sustainable
use cone and butfer zone

2.6 Final Consumption - refers to use of where the resources is no longer used as input
iy production of other goods or services,

5.7 Fishing - i= the laking of fishery species from their wild slate or habitat, with or without
the wse of fishing vessels,

5.8 Indigenous Cultural Communities/Indigenous People (1CCs/1Ps) - refer to a
group of people or homogenous societies identified by self-ascri ption and ascription
by others, who have continuously ved as organized community on communally
bounded and detfined territory, and have, under claims of m,-,-“pr-,-hip since time
el « Ifl.'ll]'ll.L'l.'l, E\:‘l:-'-‘%l."Hﬁl._'d ard utilized such territ ~rir-:«‘-, E-E"'I-IFII'Iﬂ COMUTION l's.[}nct__n.',
of language, customs, traditions and other distinctive cultural traits, or who have,
through resistance to polditical, social and cultural inroads of colomzation, non-
indugenous religions and cultures, became historically differentiated from the
majority of Filipines, 1CCs/ 1% shall likewise include peoples who are regarded as
incigenons on account of their descent from the populations which inhalted the
country, at the ime of conguest or colonization, or the establishment of present stale
boundarics, who retain some or all of their own social, economic, cultural and
political institutions, but who may have been displaced from their traditional
domains or who mav have resettled outside their ancestral domains (Sections 3(h),
RAHITE)

5.9 Medium-Scale Development - any development that requires an investment of above
P'hI* 1.5 milhion to 640 milhon

5.10 Marketed Resources - are resources which use entails voluntary exchange involving
monetary transaction or non-manetary transaction as in the case of barter,

5.11 Micro-5cale Development - any development that requires an investment of PhP
150,000 and below,

5.12 Non-marketed Resources — are resources which use does not entail market
transactici.

LEGA
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5.17

Recreational Use - 15 the use of resources for the primary purpose of personal
enjoyment but which does not entail any form of extraction, except, for example,
in recreational or sports fishing where a regulated number of fish may be taken,

Resources - refer to all living and non-living, renewable or non-renewable,

including but not limited to terrestrial, aquatic or both, surface or subsml resources
tound within protected areas.

Small-Scale Development - any development that requires an investment ol above
"l 1.5 million to 15 million.

Subsistence Use - 1s the use of resources to satisly the nunmum basic requirements
ol houscholds of indigenous cultural communitics and tenured migrants including
bt not limited to food, dwelling, clothing, medical assistance and recreation,

Sustainable Use - is the use of components of biological diversity in a way and
at a rate that does pot lead 1o the decline in the species used, thus, mamtaning its
potential to meet the needs and aspirations of the present and future Filipino
generations

Tenured Migrant - or communities within protected areas are those who have actually
and continuously occupied area five (5) vears before the designation of such as
protected area in accordance with the NIPAS Act and are solely dependent on the
resource for subsistence (Sec. 4(1), BA 7586),

SECTION b
TYPES OF USES

The following are the types of uses of resources in protected areas on which tees shall

b assessed or may be applied:

f1.1 Subsistence use shall include but net lmited to hunting of wildlife for household

consumption, gathering of forests products for house construction, agriculture or
fish culture to raise crops or fish for household consumption. Subsistence wse shall

b for the benefit of indigenous cultural communities and tenured migrants only.

7.2 Recreational use shall include but not limiled to land, water-based activities such
as snorkeling, SCUBA diving, swimming, boating, mountain climbing, fishing,

filming and photography and all other similar activities as may be determined and
allowed by the Protect Area Management Board (PAMB)

5.3 Futractive use shall include but ot limited to: a) extraction or diversion of water

for irrigation of domestic uses; b) collection or gathering of forest products such as
vines, rattan, bamboo, resin, ormamental plants, bird’s nest, guano, honey; )

collection of wildlite such as rrmnkl.*}'h. wild E.‘I'L|.."r5, i."l.ﬂ.h‘l‘“}'i d) extraction of flora
and fauna and its by-products, parts and derivatives, including, but not limited to

leaves, blood and samples; ¢) tishing esther in small or commercial scale

i+4 Commercial use shall reter to the development of land and other resources such as

construction of kiosks for vending tood and souvenir items; construction of tourists
and lodging facilities; shops tor rental of recreational equipment such as boats, and
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such other activities as may be allowed by the Management Plan and in accardance
with Department of Trade and Industry (DTI) guidelines

Further, it shall also include existing activities relating to the use of geothermal Energy,
water resources for electric power generation, use of fish pens and fish cages, use
of highways, relay stations and simtlar communication or transportabion structure.

SECTION 7
TYPES OF FEES

7.1 Protected Area Entrance Fee - is a fee paid to enter a protected area.

7.2 Facilities User Fee - is a fee paid for the privilege of using man-made facilities inside
A protected area

7.3 Resource User Fee - is a fee paid for the sustainable cammercial use of a specified
quantity of resources within protected area over a specified period of ime

74 Concession Fee - isa foe paid for the vse of land or other resources (or the privilege

of undertaking micro and cottage-scale development for a specitied nature of
L1!"l.'k'|l'l-‘l'l1l.'n1

7.5 Development Fee - is a fee paid for the use of land or other resources for the
privilege of undertaking small, medium and other bigeer scale dis clopment in protected
areas tob he extent as may be allowed by PAMB and in accordance with the
Management! Plan for a specified period of time and for a specific nature of
development.

7.6 Royalty - may be defined as a fee paid on the gross output value or gross sales from
products out of resources derived from a protected area.

SECTION 8
SPECIFIC GUIDELINES AND PRINCIPLE IN DETERMINING FEES

One or more guidelnes and /or principles may be emploved in determining fees based
on the following: a) capability to approximate closely the correct fee; by availability of
data as basis for pinputations; and ¢) costs to be incurred in estimating the fee.

8.1 Protected Area Entrance Fees and Facilities User Fees
Specific Principles

8.1.1 Cost-recovery principle: For Protected Arca Entrance Foes, collected reveniues
shall cover, as much as possible, a reasonable proportion of all costs incurred
in protecting, mamtaining and enhancig the natural attractions of the
protected area, For Facilities User Foes; collected revenues shall cover as much
as possible, a reasonable proportion of all costs incurred in providing and
maintaimng the man-made facilities in the protected area

NOVEMBER 2001 DENR Administrative Orcler Na
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E— 8.1.2 Willingness-to-pay principle - For Protected Area Entrance Fees, these shall
1 34 b brased o the willingness-to-pay estimates of the visitors based on appropriate
SUTVEYS:

Guidelimes

8.1.1 Protected Area Fntrance Fees shall cover access to the protected area If
apphcable; an additional Facilities User Fee shall cover access to and the use
of man-made tacihbes i the pmteulﬂd angd,

8.1.2 For Protected Area Entrance Pees, the willingness-to-pay principle shall be
thr Primary hasis for IL'UT[‘I]J““”H fees, However, if imformuation 1 sol available,
the cast-recover principle shall be the basis of computation

&1.3 For Factlities User Fees on man-made facilities managed by private entitios,
pates shall be determined by the private catity bul shall b comparable Lo fees
charsed for the use of similar facilities in a comparable location. All Facilities
Useer Tees shall be determmed in consultation wath the PAME

514 For Facihities User Fees on man-made facilities managed by the g ernment,
these shall be determined using e cosl-recovery pronciple and shall be
comparable o the fees for the use of pen alely-managed facilitaes with similar
charactenshics

8.1.5 A three-tiened system of Protected Ansa Entrance Fe shall be developed: lower
rivtes Lo |:]|;}\;|1|_} students and senior citizens; normal rates tor ather l'l!l[.‘ll.r‘lﬂ
visitors: lower rates for minors; gher eates for all forengn visilors

8.2 Resource User Fees, Development Fees and Concession Charges
Gridelines and Principles

521 The AMB may, to the extent feasible, enter into co-production, jomt venture
vr production-sharing agreements with interested partios through the Natural
Resoviree Development Carporation (R in the processing, marketing and
disposition of resources in appropriafed management 2ones W ithin the
protected arcas

827 The government share of the protected area through the Integrated Protected
Aroas Fund (IPAF) in these agreements shall be a reasonable proportion of
the exeess profits derived from the commercial extraction of resources

8.2 3 Project proposals for development activities within protected areas which am
outside the scope of the management plan shall be subject to an EIA as
required by law and other pertinent laws and regulations prior to thar
implementation.

Royally
Guideline and Principle

Eor any use of resource that result in the sale of good or services where the value
of total sales can be easily monitored, the resource fee may be based on rovalty
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rentals for equipment, baildings, vt

depreciation; and

payments for taxes normally paid by any business enterprise {eg,,
[neome taxes, permil fews, el

Margin for Profil = normal return o entropreneurial capita, usually
determined throueh prevailing conditions inthe financial market

Margin for Risk = a premiom to cover losses from natural calamities and other
B An




SECTION9
OTHER PROVISIONS

S The compuatation of the excess profits shall be guided by the formula specified in
Annex A, The corresponding government share from the excess profit shall be
determined consistent with the appropriote mstrament agreed upon by the o mibracting
priarties

4.2 The rate of subsistence use shall be specified tor each resource and where possible,
tor cach houschold of indigenous people and tenured migrants. Such rate shall not
exceed the rural annual capital threshold income by region as may be determined
b the Bational Economiic Development Authonty (NEDA)

9.3 The classification of development projects in protected areas in terms of investments
shall be resularly updated in accordance with DT1 guidelines.

U3 Thae puideliowes and }‘.-l'i.['n'i.ph*.- conumeratid homein shall be claboratod ancd tl}l'rdiiii'lllﬂji.ﬁ‘f.'l
i A handbook that shall be developed after pilot-testing in a sufficient number of
prodes tedd arcas

95 The PAME may enter into a MOA with NRDC o be its collecting arm and / or fund

manager and markeling arm, Furthermore, PAMB may also engage the services of
NRDC to manage and operate it areas it may deemed appropriate.

SECTION 10
RESPONSIBILITIES OF PAWB AND PAMB
LT TPAWIS shall:

01T Fake the lead in pilot-testing these puidelines and principles in key resources
and uses in collaboration with the PAMBs and DENR Field Offices;

10012 Develop a manual to be used by PAMBs in the implementation of the
guidelines and principles after pilot testing in a sufficient number of areas;

1013 Assist the PAMBs to operationalized the manual; and

HLTA Assist in providing experts required by the PAMBS in the implementation
i the guidelines and principles.

10.2 PAMB shall:
.21 Collaborate with PAWB in the pilot testing of the guideline and principles;

10.2.2 Be guided by the by the manual developed by PAWE in implementing the
puidelines and principles;

10.2.3 Approve all types of uses of resources in a protected area through a
Memorandum of Agreement with the concerned entity;

—
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e 10.2.4 Conduct public consultations dialogues with interested parties on proposed
1 %6 rLII‘““
L]

.25 Farmulate and pass all resolutions required toenable and facilitate the collection

o rl_'l..,"“__ .'!III.|
[0.2.6 Determine throueh consultations with indivenous peo e the traditional uses of
o) f

resources withip the pratected aroas

This Order shall take effect fifteen (15) days after publication and revokes, supersedes
and amends anv order and /o mstructions inconsistent herew |t

ANTONIO H, CERILLES

Secretary

Published at
Malaya — July 15, 2000

ANNEX A

A. COMPUTATION OF EXCESS PROFIT

The excess provit per vear that arises from a natural resource-hased activity shall be
computed using the following formula

Excess Profil = erogs sales ((5) of natural resource-based product or seryvice
Less cost of production
Less margin tor I_‘l['-ilrl.”
Less margin for risk

where:
LS =1t uantity of yrod et QL 3ervICe ) X [tfarme-eate rice)
| 1 | :
Cost of Production includes
pravment tor wages;
malerial cost, g, gasoline:
rentals for equipment, buildings, ot
depreciation; and
payments for taxes normalls praid by any business enterprise (e,
Income taxes permit fees, efc,)
Margin for Profit = normal return to entre preneurial capita, usually
determined through prevailing conditions in the financial market
Margin for Risk = a premium to cover losses from natural calamities and other
Calses
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Phe margin tor protitand risk shall be set ata masimum of 30" of the total cost of
pronduction

Informuation to b wscd i computing for excess prrotats shall be based oma by potietical
company aperating at an eficent level, such imtormation may be supplemented with
data ooy the cost ol the nest-best-alternative is the cost of providimg eauivalent goods
il o o ioes for- the same market without using the reseurcos of orderived from the

Jrrintin fisd irea

B. COMPUTATION OF WILLINGNESS-TO-PAY

Thi wallingness-to-pay lor a natural resource good or service shall be mputed from
Appraprite survess emploving acocepted voonomic tools such g travel cost method or
the contingent valuation method. These <urvevs shall areive at an ostimate of the
willingness ~to-pay tor a natural resource good or service taking into account factors

such as teome, oocupation, and nationality, among others

EXECUTIVE
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