U.S. DEPARTMENT OF JUSTICE

CIVIE RIGHTS DIVISION

Washington, D.C. 20530

February 15, 2017

DRAFT MEMORANDUM FOR THE DEPUTY A_TTORNEY GENERAL
FROM: THE U.S. DEPARTMENT OF JUSTICE — CIVIL RIGHTS DIVISION

Tn 1972, Congress enacted Title TX with two principal ebjectives in mind: to avoid the use of federal
resources to support discriminatory practices in education, and to give citizens cffective protections
against those practices.’ Since then, the Department of Justice (“the Department™) has supported access to
justice for victims, held schools liable for violations, prevented retaliation against those who exercised
their rights, and enforced Title IX to prevent sexual harassment and assanlt.

The purpose of this memorandum is to provide an overview of Title IX and to make recommendations on
the interpretation and enforcement of Title IX. Generally speaking, a school must effectively address any
such alleged assaults and take additional steps, as needed, to ensure a safe educational enviromment.

However, in an effort to meet Title IX requirements, schools have in recent years subjected students
accused of harassment and assault to disciplinary proceedings which violate the Title IX rights of the
acensed. This includes two types of treatment prohibited by Title IX: the disparate treatment of male
students and the disparate impact on male students. In this context, disparate treatment refers to actions
that treat similarty situated persons differently on the basis of his or her sex. Claims of intentional
discrimination need not be supported by direct proof. Instead, adequate facts only need to be alleged fo
support the legal claim; after which the burden shifis to the opposing party.”

In comparison to disparate treatment, the focus of disparate impact is on the consequences of a sex-
neutral policy, regardless of the intent of the acfor. To establish discrimination under a disparate impact
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scheme, the Department must determine whether the policy had a disproportionate impact on the basis of
sex and whether the party can challenge the practice.” If in this case the school cannot articulate a
“substantial legitimate justification” for the challenged practice, the party must show that there would be
“equally effective alternative practices” that would result in less adverse impact.”

There are a number of Title IX requirements a school must meet in order to be in compliance when
knowledgeably responding to complaints of sexual violence. This includes the preponderance of the
evidence standard currently used by schools, those involved in executing grievance procedures having
knowhow or experience in handling these types of complaints and knowing the school’s grievance
procedures. At this time a hearing is not required under Title IX, although state or federal laws may

require otherwise.

Tn order to protect the due process of all parties involved in a school’s sexual violence investigation, the
Department should take the following actions and implement the following policies:

o Witness must be available to be cross-examined, including the parties involved.

o  Every complainant’s sexual history, if relevant, may be introduced at the hearing. Currently,
questions about the complainant’s sexual history with anyone other than the accused
perpstrator should not be permitted.

Although schools must ensure that hearings are conducted in a mammer that does not nflict
additional trauma on the complainant, this concern must be weighed against the accused
perpetrator’s right to a fair hearing. '

A school must allow a complainant to be present for the entive hearing, Current Office for
Civil Rights (OCR) policy guidance does not allow a complainant to be present for the entire
hearing if not allowed by a school.

The review of reports, investigations, and resolutions of student and employee conduct to

ensure the preservation of the rights of the accused.

We anticipate no problems with regard to compliance with these proposed measures. Awards of financial
assistance are valid and ensure compliance and continued cooperation with the policies advanced by the
Dep artment.” The temporary deferment of assistance, pending compliance, is not precluded by statutory
guidelines.® A school’s failure to incorporate the recommended changes is anticipated and, though the

regulations are silent on compliance reviews,

Please consider this a draft memorandum, limifed in scope in accordance at the request of the Department.

If you have any questions about this memorandum, please contacts,,
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